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PEEFACE 

TO  THE  FIRST  EDITION. 


There  is  no  vestige  of  the  existence  of  bills  of  exchange* 
among  the  ancients^  and  the  precise  period  of  their  introduc- 
tion is  somewhat  controverted.     It  is^  however^  certain  that 


*  n  n*7  ft  ancun  yestige  de  notre  contrat  de  change,  ni  des  lettres  de 
change,  dans  le  droit  Romain.  Ce  n'est  qn'il  n*arriv&t  quelquefois  chez 
lea  Romains,  que  Ton  comptftt  poor  quelqn'nn  une  somme  d'argent  dana 
nn  lien  i  nne  personne,  qui  se  chargeoit  de  Ini  en  faire  compter  autant 
dans  nn  autre  lieu.  Ainsi  nous  yoyons,  dans  les  lettres  de  Cic6ron  k 
AtUcus,  que  Cic^ron  youlant  enyojer  son  fils  faire  ses  Etudes  4  Ath^nes, 
8*infbnne  si  pour  6pargner  k  son  fils  de  porter  lui-m^me  i  Ath^nes 
Fargent  dont  11  j  auroit  besoin,  on  ne  trouyeroit  pas  quelque  occasion 
de  le  compter,  k  Rome,  k  quelqu*un  qui  se  chargeroit  de  le  lui  faire 
compter  k  Athdnes. — EpisL  ad  AU,  xiL  24 ;  xy.  25.  Mais  cela  n'6toit 
pas  la  n^gociation  de  lettres  de  change  telle  qu^elle  a  lieu  parmi  nous ; 
cela  se  faisoit  par  de  simples  mandats.  Cic6ron  chargeoit  quelqu*un 
de  ses  amis  de  Rome  qui  ayoit  de  Fargent  k  receyoir  k  Ath^nes,  de  fiure 
tenir  de  Fargent  k  son  fils  k  Athdnes ;  et  cet  uni,  pour  ez6cuter  le 
mandat  de  Cic^n,  6criyoit  k  quelqu*un  des  d^biteurs  qu*il  ayoit  k 
Athines,  et  le  chargeoit  de  compter  une  somme  d*argent  au  fils  de 
Cic^ron.  Au  reste,  on  ne  voit  point  quMl  se  pratiquAt  chez  les  Remains, 
comme  parmi  nous,  nn  commerce  de  lettres  de  change :  et  nous  trouyons 
an  contraire,  en  la  loi  4,  §  1,  ff.  cis  nauL  Foen.,  qui  est  de  Papinien,  que 
ceuz  qui  prfitoient  de  Fargent  k  la  grosse  ayenture  aux  marchands  qui 
trafiqnoient  sur  mer,  enyoyoient  un  de  leurs  esclayes  pour  receyoir  de 
leur  d6biteur  la  somme  pr6t6e  lorsqu^il  seroit  arriy^  au  port  o&  il  deyoit 
vendre  see  marchandises ;  ce  qui  certainement  n^auroit  pas  ^t4  n^ces* 
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they  were  in  use  in  the  fourteenth  century.  Indeed,  they  are 
mentioned  as  "  letteres  d'eschange"  in  the  English  Statute 
Book  (3  Ric.  2,  c.  3),  as  early  as  the  year  1379.  Though 
we  find  in  our  English  reports  no  decision  relating  to  them 
earher  than  the  reign  of  James  the  First* 

It  is  probable  that  a  bill  of  es:change  was,  in  its  original, 
nothing  more  than  a  letter  of  credit  fi*om  a  merchant  in  one 
country,  to  his  debtor,  a  merchant  in  another,  requesting 
him  to  pay  the  debt  to  a  third  person,  who  carried  the  letter, 
and  happening  to  be  travelling  to  the  place  where  the  debtor 
resided.  It  was  discovered  by  experience,  that  this  mode  of 
making  payments  was  extremely  convenient  to  all  parties : — 
to  the  creditor,  for  he  could  thus  receive  his  debt  without 
trouble,  risk  or  expense — ^to  the  debtor,  for  the  fecility  of 
payment  was  an  equal  accommodation  to  him,  and  perhaps 
drew  after  it  facility  of  credit — to  the  bearer  of  the  letter, 
who  fo\ind  himself  in  fiinds  in  a  foreign  country,  without  the 
danger  and  incumbrance  of  carrying  specie.     At  first,  per- 


Baire,  si  le  commerce  des  lettres  de  change  ett  4t4  en  usage  chez  les 
Romains. 

Quelques  anteurs  ont  prStendu  que  Tusage  du  contrat  de  change  et 
des  lettres  de  change  est  venu  de  la  Lombardie,  et  que  les  Juifs,  qui  y 
6toient  ^tablis,  en  ont  6t6  les  inventeurs :  d'autres  en  attribuent  Tinven- 
tion  aux  Florentins,  lorsqu^ayant  6t6  chassis  de  leur  pays  par  la  faction 
de  Gibelins,  ils  8*6tablirent  d  Lyon  et  en  d'autres  villes.  II  n^y  a  Hen  mr 
cela  de  certain^  si  ce  rCest  que  les  hitres  de  change  etoierU  en  usage  den  U 
quatorzieme  siecle.  C'est  ce  qui  parott  par  une  loi  de  Venise  de  ce  temps 
sur  cette  matiere,  rapport6e  par  Nicholas  de  Passeribus,  en  son  livre, 
De  Script.  P rival,  lib.  S.—Pothier^  Traite  du  Contrat  de  Change^  Partie 
Prem.;  Chap.  1,  «.  1, 

*  Martin  v.  Boure,  Gro.  Jac.  6. 
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faape^  the  letter  contiuned  many  other  things  besides  the 
order  to  give  credit.  But  it  was  found  that  the  original 
bearer  might  often^  with  advantage,  transfer  it  to  another. 
The  letter  was  then  disencumbered  of  all  other  matter;  it 
was  open  and  not  sealed,  and  the  paper  on  which  it  was 
written  graduallj  shrank  to  the  slip  now  in  use.  The 
assignee  was,  perhaps,  desirous  to  know  beforehand,  whether 
the  party,  to  whom  it  was  addressed,  would  pay  it,  and 
sometimes  showed  it  to  him  for  that  purpose ;  his  promise 
to  pay  was  the  origin  of  acceptances.  These  letters  or  bills, 
the  representatives  of  debts  due  in  a  foreign  country,  were 
sometimes  more,  sometimes  less,  in  demand;  tiiey  became, 
by  d^rees,  articles  of  traffic ;  and  the  present  complicated 
and  abstruse  practice  and  tiieory  of  exchange  was  gradually 
formed. 

Upon  their  introduction  into  our  own  country,  other  con- 
veniences, as  great  as  in  international  transactions,  were 
found  to  attend  them.  They  offered  an  easy  and  most 
efiectual  expedient  for  eluding  the  stubborn  rule  of  the 
common  law,  that  a  debt  is  not  assignable ;  furnishing  the 
assignee  with  an  assignment  binding  on  the  original  creditor, 
capable  of  being  ratified  by  the  debtor,  perhaps  guaranteed 
by  a  series  of  responsible  sureties,  and  assignable  still 
further,  ad  infinitum.  Not  only  did  these  simple  instruments 
transfer  value  finom  place  to  place,  at  home  or  abroad,  and 
balance  tiie  accounts  of  distant  cities  without  the  transmis- 
sion of  money ;  not  only  did  they  assign  debts  in  the  most 
convenient,  extensive  and  effectual  manner;  but  the  value 
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of  a  debt  was  improved  by  being  authenticated  in  a  bill  of 
exchange,  for  it  was  thus  reduced  to  a  certain  amount, 
which  the  debtor,  having  accepted,  could  not  afterwards 
unsettle;  evidence  of  the  original  demand  was  rendered 
unnecessary,  and  the  bill  afforded  a  plainer  and  more  in- 
disputable title  to  the-  whole  debt.  A  creditor,  too,  by 
assigning  to  a  man  of  property  a  bill  at  a  long  date,  given 
him  by  his  debtor,  could  obtain,  for  a  trijding  discoimt,  his 
money  in  advance.  Credit  to  the  buyer  was  thus  rendered 
condstent  with  ready  money  to  the  seller,  and  the  recon- 
ciliation of  the  apparent  inconsistency  was  brought  about 
by  a  further  benefit  to  a  third  person,  for  it  was  effected 
by  advantageously  employing  the  surplus  and  idle  funds  of 
the  capitalist.  At  the  first  introduction  of  bills  of  exchange, 
however,  the  English  Courts  of  Law  regarded  them  with  a 
jealous  and  evil  eye,  allowing  them  only  between  merchants ; 
but  their  obvious  advantages  soon  compelled  the  Judges  to 
sanction  their  use  by  all  persons;  and  of  late  years  the 
policy  of  the  Bench  has  been  industrioudy  to  remove  every 
impediment,  and  add  all  possible  fi&cilities  to  these  wheels  of 
the  vast  commercial  system. 

The  advantages  of  a  bill  of  exchange  in  reducing  a  debt 
to  a  certainty,  curtailing  the  evidence  necessary  to  enforce 
payment,  and  affording  the  means  of  procuring  ready  money 
by  discount,  often  induced  creditors  to  draw  a  bill  for  the 
sake  of  acceptance ;  though  there  might  be  no  intention  of 
transferring  the  debt.  Such  a  transaction  pointed  out  the 
way  to  a  shorter  mode  of  effecting  the  same  purpose  by 
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means  of  a  promissory  note.  Promissory  notes  soon  circu- 
lated like  bills  of  exchange^  and  became  as  common  as  bills 
themselyes.  Notes  for  small  sums>  payable  to  bearer  on 
demand,  were  found  to  answer  most  purposes  of  the  ordinary 
circulating  medium,  and  have  at  length,  in  all  civilized 
countries,  supplanted  a  great  portion  of  the  gold  and  silver 
previously  in  circulation.  Great,  however,  as  was  the 
saving,  and  numerous  the  advantages  arising  from  the  sub- 
stitution, it  was  discovered  by  experience  that  the  dangers 
and  inconveniences  of  an  unlimited  issue  of  paper  money 
were  at  least  as  great.  The  Legislature  have,  therefore, 
found  it  necessary  to  place  the  issue  of  negotiable  notes  for 
smaU  sums  under  the  lestrictions  which  will  be  pointed  out 
in  this  work ;  and  experience  has  proved  that  the  only  mode 
of  preserving  paper  money  on  a  level  with  gold,  is  to  compel 
the  utterers  to  exchange  it  for  gold,  at  the  option  of  the 
holder.  And  peradventure  even  then,  unless  the  State 
control  the  issue  of  paper,  on  principles  controverted  and 
imperfectly  understood  at  present,  the  value  of  the  whole 
circulating  medium  may  dedine  together,  as  compared  with 
other  commodities  or  the  currency  of  foreign  countries,  and 
the  consequent  tendency  of  the  precious  metals  to  leave  the 
kingdom  may,  by  narrowing  the  basis  of  the  currency, 
endanger  the  whole  superstructure. 

During  the  suspension  of  cash  payments  and  the  circu- 
lation of  one  pound  notes,  nearly  every  payment  in  this 
country  was  made  in  paper.  And  some  idea  may  be  formed 
pf  the  immense  amount  of  property  now  afloat  in  bills  and 
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notes,  when  it  is  considered  that  all  payments  for  our 
immense  exports  and  imports,  almost  every  remittance  to 
and  from  every  quarter  of  the  world,  nearly  every  payment 
of  large  amount  between  distant  places  in  the  kingdom,  and 
a  large  proportion  of  payments  in  the  same  place,  are  made 
through  the  intervention  of  bills;  not  to  mention  the  amount 
of  common  promissory  notes>  at  long  and  short  dates,  the 
notes  of  the  Bank  of  England  and  country  banks,  and  the 
universal  and  daily  increasing  use  of  checks.  It  will  not, 
perhaps,  be  an  unreasonable  inference  that  the  bills  and 
notes  of  all  kinds,  issued  and  circtilated  in  the  United 
Kingdom  in  the  spB^  of  a  single  year,  amount  to  many 
hundred  millions. 

Simple  as  the  form  of  a  bill  or  note  may  appear,  the  rights 
and  liabilities  of  the  different  parties  to  l^ose  instruments 
have  given  rise  to  an  infinity  of  legal  questions,  and  multi- 
tudes of  decisions — a  striking  proof  of  what  the  experience 
of  all  ages  had  ah*eady  made  abundantly  manifest, — ^that  law 
is,  in  its  own  nature,  necessarily  voluminous ;  that  its  com- 
plexity and  bulk  constitute  the  price  that  must  be  paid  for 
the  reign  of  certainty,  order,  and  uniformity;  and  tliat  any 
attempt  to  regulate  multiform  combinations  of  circumstances, 
by  a  few  general  rules,  however  skilfully  constructed,  must 
be  abortive. 

In  France  this  subject  has  been  briefly  but  luminously 
treated,  first  by  Dupuy  de  la  Serra,  in  a  little  book  entitled 
^'VArt  des  Lettres  de  Change^'  and  afterwards  by  Pothier> 
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whose  woric,  as  well  as  his  other  performances,  and  in  par- 
ticular the  Traite  des  Obligations^  evinces  a  profound  ac- 
qimintance  with  the  principles  of  jurisprudence,  and  extra- 
ordinary acumen  and  sagacity  in  their  appKcation;  the  result 
of  the  laborious  exercise  of  his  talents  on  the  Roman  law. 
There  cannot  be  a  greater  proof  of  the  surpassing  merit  of 
his  works,  than  that,  after  the  lapse  of  more  than  half  a 
century,  and  a  stupendous  revolution  in  all  the  institutions 
of  his  country,  many  parts  of  his  writings  have  been  incor- 
porated, word  for  word,  in  the  new  Code  of  France.  The 
Traite  du  Contrat  de  Change  is  often  cited  in  the  English 
Courts  of  Law.  "  The  authority  of  Pothier,''  says  the 
present  learned  Chief  Justice  *  of  the  Common  Pleas,  *'  is 
as  high  as  can  be  had,  next  to  the  decision  of  a  Court  of 
Justice  in  this  country ;  his  writings  are  considered  by  Sir 
William  Jones  as  equal,  in  point  of  liuninous  method,  appo- 
site examples,  and  a  clear  manly  style,  to  the  works  of 
Littleton  on  the  Laws  of  England."  f 

In  this  country,  the  growth  of  the  law  on  bills  and  notes 
has  been  almost  proportionate  to  the  increase  of  those  instru- 
ments ;  insomuch  that  within  the  last  sixty  years  the  reported 
decisions  upon  them,  in  law,  equity,  and  bankruptcy,  would 
fill  many  volumes.     Numerous  have  been  the  attempts  to 

^  Lord  Chief  Justice  Best. 

f  Cox  V.  Troy,  5  B.  &  A.  481.  Tliere  is  now  also  an  able  modern 
French  work  on  the  same  subject  by  M.  Nognier.  In  America  have 
recently  appeared  the  Commentaries  of  Mr.  Justice  Story  on  the  Law 
of  Bills  of  Exchange,  and  his  Commentaries  on  the  Law  of  Promissory 
Notes. 
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reduce  the  mass  of  authorities  to  the  shape  of  a  regular 
treatise ;  but  amongst  all  these,  two  only  are  now  in  common 
use  in  the  Profession,  the  treatise  of  Mr.  Chitty,  and  the 
summary  of  Mr.  Justice  Bayley.*^ 

The  work  of  the  learned  Judge  is  written  with  the  greatest 
circumspection ;  but  it  is  now  out  of  print,  and  the  latest 
edition  some  years  old.t 

Mr.  Chitty's  treatise  is  a  laborious  and  fiiU  collection  of 
almost  all  the  cases,  by  an  eminent  counsel,  the  extent  of 
whose  legal  acquirements,  and  the  readiness  of  their  applica- 
tion, can  only  be  appreciated  by  those  who  have  been  in  the 
habit  of  personal  intercourse  with  him.  But  the  size  of  the 
book  is  an  objection  with  many,  and  a  cloud  of  authorities 
will  sometimes  obscure  the  most  luminous  arrangement. 

This  little  work  does  not  aspire  to  compete  with  either  of 
the  above  learned  performances,  but  merely  to  supply  a  want, 
felt  by  many,  of  a  plain  and  brief  sunmiary  of  the  principal 
practical  points  relating  to  bills  and  notes,  supported  by  a 
reference  to  the  leading  or  latest  authorities.  In  many  cases 
the  reader  will,  however,  find  the  law  laid  down  in  the  very 
words  of  the  judgment,  a  plan  which  the  Author  has  been 
induced  to  adopt,  partly  that  those  who  may  not  have  ready 
access  to  the  authorities  may  be  satisfied  that  the  law  is  cor- 

^  Mr.  Roscoe*8  Digest  and  Mr.  Johnson's  book  had  not  appeared 
when  these  observations  were  written, 
t  A  new  edition  has  since  been  published. 
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rectly  stated;  and  partly  because  he  distrusted  his  own 
ability  to  enunciate,  on  so  complicated  a  subject,  a  general 
rule,  neither  too  narrow  nor  too  wide,  beset,  as  almost  all 
such  general  rules  now  are,  with  numerous  qualifications  and 
exceptions.  No  pains  have  been  spared  to  render  the  subject 
intelligible.  How  &r  the  book  is  likely  to  be  usefid  in 
practice,  it  is  for  others  to  determine. 

JOHN  BARNARD  BYLES. 


leth  April,  1829. 
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General  Observations  on  a  Bill  of  Exchange. 


CHAPTEE 
L 


Two  peculiar 
qualities  of  oon- 
tracta  on  billa  or 
notes. 


indorser,  and  D.,  to  whom  it  maj  be  so  transferred,  the 
indorsee  (6). 

Holder  is  a  general  word,  applied  to  any  one  in  actual 
or  construetive  possession  of  the  bill  (c),  and  entitled,  at 
law,  to  recover  or  receive  its  contents  {d)  from  the  parties 
to  it.  No  one  but  the  holder  can  maintain  an  action  on  a 
bill  of  exchange. 

By  the  common  law  of  England  no  contract  or  debt  is 
assignable,  our  ancestors  appearing,  in  the^ times  of  sira-      v 
plicity,   to  have  apprehended   from  sucK^ransfei^  much  ^^^ 
oppression  and  litigation.     But  mercantilS^xperience  has      ^ 
proved  the  assignment  of  debts  to  be  indispensable,  and 
bills  of  exchange  to  bo  the  most'  convenient  instruments 
for  facilitating,  securing,  and  authenticating  the  transfer. 
They  have,  therefore,  come  into  universal  use  among  all 
civilized  nations,  and  the  common  law  has'  recognized  them 
as  part  of  the  law  merchant  (e). 

The  common  law  again  distinguishes  contracts  into  two 
kinds :  contracts  under  seal  or  by  deed  ;  and  contracts  not 
under  seal  or  simple  contracts.  Contracts  under  seal  are 
valid  without  consideration ;  simple  contracts  are  void  im- 
less  consideration  be  averred  in  pleading  and  established  ia 
evidence. 

All  the  contracts  arising  on  a  bill  of  exchange  are  simple 
contracts,  but  they  differ  from  other  simple  contracts  in 
these  two  particulars  :  first,  that  the  benefit  of  the  contract 


(5)  See  Chap.  XI,  on  Tbanspeb. 

(jo)  a  man  who  has  no  interest 
in  the  bill,  nor  possession  of  it, 
bat  only  lends  his  name  for  the 
purpose  of  saing  on  it,  is  not  the 
holder.  Emmett  v.  Tottenham,  8 
Exch.  884;  Gill  v.  Lord  Chester- 
field.  Ibid. ;  Sainsbury  ▼.  Parkin^ 
son^  Ibid.  Bat  if  before  action  it 
be  indorsed  and  delivered  to  an 
agent  withoat  his  principal's  know- 
ledge, and  the  pnncipal  after  ac- 
tion brought  ratifies  the  delivery, 
that  ratification  will  relate  back 
and  make  the  agent  holder  from 
the  time  of  delivery.  Ancona  v. 
Marks,  31  L.  J.  163,  Exch.;  7  H. 
&  N.  686,  S.  C. 

{d)  This  latter  branch  of  the  de- 
finition is  equally  essential.  For  if 
a  man  find  or  steal  a  bill,  though 
his  mere  possession  will  give  him 
a  title  to  retain  the  instrument  as 


against  strangers,  yet  he  cannot 
sue  on  the  bill,  for  under  a  traverse 
of  the  indorsement  or  delivery  to 
himself,  which  he  must  allege  ia 
his  declaration,  the  circumstances 
attending  his  acquisition  of  the 
bill  may  be  shown.  Marston  t. 
Allen,  8  M.  &  W.  494. 

(e)  Usages  which  are  part  of  the 
law  merchant  need  not  be  pleaded. 
Such  are  the  assignable  qualities 
of  bills  of  exchange  and  bills  of 
lading.  Such  also  the  general 
lien  of  bankers  on  the  securities 
of  their  costomers.  "  When,"  says 
Lord  Campbell,  "  a  general  usage 
has  been  judicially  ascertained  and 
recognized,  it  becomes  part  of  the 
law  merchant,  which  Courts  of 
justice  are  bound  to  know  and  re- 
cognize." Brandao  v.  Barnett,  3 
C.  B.  630,  Dom.  Proc. ;  Barnett 
V.  BrandaOf  6  M.  &  G.  665. 
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18  usignable  at  law,  and  its  obligation  communicable  {f)\      chapteb 
seooDdljy  that  consideration  will  be  presumed  till  the  con-  ^' 

trary  appear. 

The  legal  effect  of  drawing  a  bill,  payable  to  a  third  ^^^^JJYjJf 
person,  is  a  conditional  contract  by  the  drawer  to  pay  the  **'  ^""^ 
payee,  his  order,  or  the  bearer,  as  the  case  may  be,  if  the 
acceptor  do  not.  The  effect  of  accepting  a  bill,  or  making 
a  note,  is  an  absolute  contract,  on  the  part  of  the  acceptor 
of  the  one,  or  maker  of  the  other,  to  pay  the  payee,  or  order, 
or  bearer,  as  the  instrument  may  require.  The  effect  of 
indorsing  is  a  conditional  contract,  on  the  part  of  the 
indorser,  to  pay  the  immediate  or  any  succeeding  indorsee 
or  bearer,  in  case  of  the  acceptor's  or  maker's  default. 

Bonds,  bills,  notes  and  other  securities  are  not  the  sub-  How  tax  biiiB  and 
jects  of  larceny  at  common  law.  For  the  words  bona  et  SSSaTcSIttila. 
eaialloy  used  in  indictments,  '*  don't  of  their  proper  nature," 
says  liord  Coke,  ''extend  to  charters  and  evidences  con- 
cerning freehold,  or  inheritance,  or  obligations,  or  other 
deeds  or  specialties,  being  things  in  action  "  (g).  And  these 
obeenrations  as  to  obligations  and  deeds  are  at  common  law 
applicable  also  to  bills  of  exchange  and  promissory  notes  (A). 

In  an  indictment,  bills  or  notes  ought  not  in  strict  pro- 
priety to  be  described  as  chattels  (t). 

But,  for  almost  all  purposes,  they  are  comprehended  under 
the  general  words  goods  and  chattels^  or  either  of  them. 
Thus,  as  chattels,  they  are  forfeitable  to  the  Crown,  and 
may  be  the  subject  of  reputed  ownership  or  fraudulent 
transier  {J). 

At  common  law,  neither  money  nor  securities  for  money  May  be  taken  in 
could  be  taken  in  execution,  at  the  suit  of  a  subject.     But  ®*®^"^'*' 
now,  by  the  1  &  2  Vict  c.  1 10,  s.  12,  money,  bank  notes, 


(/)  In  one  Kiise  a  bill  of  lading 
is  at  common  law  assgnable,  that 
18  to  flay,  its  indorsement  assigns 
the  property,  but  does  not  transfer 
the  contract.  Thomptony.Daminy, 
14  M.  &  W.  408.  Now,  howeyer, 
hy  a  recent  statute,  rights  of  action 
paas  to  the  indorsee  of  a  bill  of 
lading.    (18  &  19  Vict  c.  111.) 

(^)  Calye^t  ease,  8  Co.  Rep.  88; 
4  Bla.  Com.  234;  2  East,  P.  C. 
697.  Bot  see  now  24  &  25  Vict, 
c.  96,  as.  I  &  27,  by  which,  for  the 
porpoaes  of  that  act  relating  to 
!an«Dy,  they  are  comprehended 


within  the  words  ^  wdudble  secu- 
rity" and  the  word  "property." 

(h)  4  Bla.  Com.  234 ;  2  East, 
P.  C. 

(i)  Sadi  and  MorrU*t  ease,  2 
East,  P.  C.  16,  8.  87. 

O)  Slade'i  ease,  4  Co.  Rep.  98; 
Bullock  y.  Dodde,  2  B.  &  Aid.  258; 
Myal  V.  Rolle,  1  Atk.  165;  1  Yes. 
sen.  863;  Homhlower  y.  Proud, 
2  B.  &  Aid.  827  ;  Cumming  y. 
Bailey,  6  Bing.  363 ;  4  Moo.  &  P. 
86,  8.  C. ;  Edwards  y.  Cooper,  11 
Q.  B.  83.  See  Chap,  xxxvi.  on 
Bankbuptcy. 
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General  Observations  on  a  Bill  of  Exchange. 


CHAPTEB 
1. 


checks,  bills,  promissorj  notes,  and  other  securities  for 
money,  may  be  taken  in  execution.  The  money  and  bank 
notes  are  to  be  handed  over  by  the  sheriff  to  the  execution 
creditor,  and  the  sheriff,  on  receiving  a  sufficient  indenmity, 
is  to  sue  in  his  own  name  (k). 

Bills  and  notes  may  be  taken  under  an  extent. 

Where  a  bill  or  A  bill,  chock  or  note,  or  an  indorsement  thereon,  made 

Ma^wm or'tetta.  before  the  late  act,  1  Vict.  c.  26,  may  be  a  testamentary 
mentaiy  iiiBtru-     instrument.     A  testator  gave  three  checks,  at  different  timeSy 

to  a  lady,  and  on  the  corresponding  parts  of  the  check-book 
were  found  entries  by  him  to  the  effect  that  they  were  given 
by  him  to  make  provision  for  her  in  case  of  his  death.  The 
checks  were  held  to  be  testamentary  instruments,  giving 
cumulative  legacies  (/}.  But  parol  evidence  is  inadmissible 
to  show  that  an  instrument  was  only  to  be  payable  iu 
case  of  the  testator's  death  (m).  An  indorsement  on  a 
note,  as  '*  I  give  this  note  to  C.  D.,"  mny  bo^testamen-  ^ 
tary  («).  //9»<^fJ^  Adt^€^    ^ 

As  a  deciaxBtion         A  bill  or  promissory  note  may  in  some  cases  be  a  dedara- 
^^"^•^  tion  of  trust  (o). 


{li)  See  Chap.  XI.  on  Transfer. 

\V)  BarthoUmttm  v.  Henley,  8 
Phill.  817. 

(wi)  Woodhridge  v.  Spooner^  8 
B.  &  Aid.  283;  1  Chit  R.  661, 
S.  C. 

(n)  Chawarth  v.  Beech,  4  Yes. 


565.  For  the  circumstances  nnder 
which  bills  and  notes  will  pass 
under  a  will,  or  as  a  donatio 
mttrtis  rausd,  see  Chap.  XI.  on 

TBiLNSFER. 

(d)  Murray  v.  Otasse,  28  L.  J., 
Ch.  126. 


CHAPTER  n. 
OF  A  PROMISSORY  NOTE. 


What UU  .... 
Haw  conndered  at  Common 

Law  and  what   by  Sta- 

itUe 

PrrnniMtofry  Notes  made  out 

of  England 
Ponn  of  a  Note  . 
Note  by  a  man  to  himself 
Notehya  man  to  himself  amd 

another    .        •        .        • 
Notes  payable  by  instalments    7 
JohU  and  several  Notes 
Where  there  is  principal  and 

siarety       .... 


5 

Contribution     between  joint 

makers    ....    8 

Bank  Notes         ,        .        .9 

6 

Bank  of  England  Notes      .     9 

When    Bank    of    England 

6 

Notes  are  a  legal  tender   .  10 

6 

Country  Bank  Notes    .         .  10 

6 

W?ten  Country  Bank  Notes 

are  a  legal  tender              .  10 

7 

When  Money  had  and  re- 

7 

ceived  will  lie  for  them     .  10 

7 

Gf  the  contracting  words  in  a 

Promissory  Note      .         .  10 

8 

Qther  matters  contained  in  a 

Note        .        .        .        .12 

CHAFTEH 

U. 

A  PBOMI8SORY  note  (a),  or,  as  it  is  frequently  called,  a  Wbatitis. 
note  of  handy  is  an  absolute  (b)  promise  in  writing,  signed 
bat  not  sealed,  to  pay  a  specified  sum  at  a  time  therein 
limited,  or  on  demand,  or  at  sight,  to  a  person  therein 
named  or  designated  (c),  or  to  his  order,  or  to  the  bearer  (d). 

The  person  who  signs  the  note  is  called  the  maker.  The 
instmment  is  not  complete,  and  available  until  deliyerj  by 
the  maker  (e). 

At  common  law,  no  note  of  hand  was  transferable ;  and  How  comiderad 
before  the  stat.  of  3  &  4  Anne,  c.  9,  it  was  the  opinion  of  ;Ld*!^iS?b^''' 
Lord  Holt  and  the  majority  of  the  Judges,  that  no  action  statute. 
could  be  maintained,  even  by  the  payee,  on  a  promissory 
note  as  an  instrument^  but  that  it  was  only  evidence  of  a 


(a)  As  to  notes  in  an  irregnlar 
fonii,  see  post.  Chap.  vii. 

(by  As  to  conditional  instra- 
ments,  see  post.  Chap.  vn. 

(<y)  See  Storm  t.  Stirling^  8  E. 


&  B.  842;  Comie  t.  Stirling,  6£. 
&  B.  833,  and  Chapters  vi.  and  vii. 

{d)  2  Bla.  Com.  467. 

ie)  Chapman  t.  Ootterell,  84 
L.  J.  186,  £zch. 


Of  a  Promissory  Note, 


CHAFTEB 
II. 


PromlwoiT  notes 
made  oat  of  Eng- 
land. 


Form  of  a  note. 


Note  by  a  man 
to  himself. 


debt(«).  That  statute,  however,  makes  promissory  notes 
assignable  and  indorsable,  like  bills  of  exchange,  and  enables 
the  holder  to  bring  his  action  on  the  note  itself. 

Under  the  statute  of  Anne,  forei^  notes  may  be  declared 
upon  and  indorsed.  "  They  are,  observes  the  Court  of 
K.  B.,  *'  within  the  words  and  the  spirit  of  the  Act ;  the 
'^  words  ai;B  '  all  notes.'  The  act  was  made  for  the  advance- 
'^  ment  of  trade,  and  ought,  therefore,  to  receive  a  liberal 
^^  construction.  It  is  for  the  advantage  of  commerce  that 
'*  foreign,  as  well  as  inland  bills,  should  be  negotiable"  (/*)• 
It  has  been  suggested  to  be  a  doubtful  point,  whether  this 
statute  makes  English  notes  assignable  abroad  (^),  but  it  is 
now  decided  that  it  does  (A). 

No  precise  form  of  words  is  essential  to  the  validity  either 
of  a  bill  of  exchange,  or  of  a  promissory  note  (£). 

A  note  cannot  be  made  by  a  man  to  himself  without 
more.  But  if  made  to  himself,  or  order ^  and  indorsed  in 
blank,  it  becomes  a  note  payable  to  bearer  (A);  and  if  spe- 
cially indorsed  it  becomes  a  note  payable  to  the  indorsee 
or  order  (I). 

A  note  by  which  the  defendant  and  four  other  persons 
promised  to  pay  750/.  "  to  our  and  each  of  our  order,"  and 
indorsed  by  defendant  alone,  was  held  good  (m). 

A  note  payable  to  the  maker's  order,  and  afterwards 
indorsed,  should  be  declared  on  and  stamped  according  to 
its  legal  effect  (n). 


{e)  Butter  y.  Oripps,  6  Mod. 
29;  Gierke  r.  Martin,  2  Ld. 
Baym.  757;  Story  v.  Athitu,  2 
Ld.  Raym.  1427;  2  Stra.  719, 8.C.; 
Brown  v.  Harraden,  4  T.  R.  148^ 
Trier  v.  Bridgman,  2  East,  359. 

(/')  Milne  v.  Graham,  1  B.  & 
C.  192;  2  D.&  R.  294,  S.  C; 
Houriet  v,  Morris,  3  Camp.  803; 
Bentley  y,  Nbrth(nL8e,  1  mT  &  M. 
66.  Bat  it  was  at  one  time 
tfaonght  that  the  act  did  not  ex- 
tend' to  notes  made  abroad.  Carr 
v.  8h4m,  H.  T.  39  Geo.  3;  Bay. 
23. 

(g)  Be  la  Chaumette  v.  The 
Bank  of  England,  9  B..&  C.  208. 

(A)  S.  C,  2  B.  &  Ad.  386.  As 
to  the  transfer  abroad  of  notes 
made  abroad,  and  English  notes, 
see  .  the  Chapter  on  Fobeign 
Bills  and  Fobeiok  Law. 


(i)  Chadmek  y.  Allan,  Stra. 
706;  Peto  v.  Bepnolds,  9  Exch. 
410;  Reynolds  y.  Peto,  11  Exch. 
418. 

(A)  Browne  y.  Be  Winton,  17 
L.  J.,  C.  P.  281 ;  6  C.  B.  336,  S.  C. 

(J)  Gay  V.  Lander,  17  L.  J., 
C.  P.  286;  6  C.  B.  336.  See  also 
Wood  V.  MyUon,  10  Q.  B.  805, 
and  Flight  y.  Maelean,  16  M.  & 
W.  51.  So  in  America  it  has 
been  beld  that  an  instnunent  pay- 
able to  the  maker  and  indorsed  by 
him  is  a  promissory  note.  Mai- 
dim  y.  Caldwell,  7  Missonri,  563^ 
And  see  55  Greo.  3,  c.  184,  Sched. 
pt.  I. 

(m)  Ahsolon  y.  Marks,  11 Q.  B. 
19. 

(n)  Hooper  y.  WilUams,  2 
Exch.  13$  Flight  y.  Maclean^ 
16  M.  &  W.  51. 


Of  a  Promissory  Note, 


Nor  can  there  be  a  note  by  the  maker  to  himself  and      chapteb 
another  man  (o).     Nor  a  joint  note  by  the  maker  and  others  ^^ 

to  himself.     But  such  a  note,  if  joint  and  several,  may  be  ^o^  ^7 «  man  to 
valid  at  the  suit  of  the  payee,  as  to  the  several  contracts  of  anol^er.^^ 
his  co-makers  (p). 

A  note  may  be  made  payable  by  instalments,  and  yet  be  of  notef  payable 
within  the  statute  of  3  &  4  Anne,  c.  9  {q).    Days  of  grace  ^^  in"*^*"**- 
are  allowed  on  each  instalment  (r). 

It  is  conceived  that  presentment  and  notice  of  dishonour 
is  required  when  each  instalment  falls  due ;  but  that  laches 
as  to  one  instalment  in  ordinary  cases  only  discharges  an  in- 
dorser  as  to  that  one.  And  that  a  not<e  payable  by  instal- 
ments cannot  be  indorsed  over  for  less  than  the  entire  sum 
due  upon  it. 

A  note  payable  by  instalments  is  within  the  statute,  al- 
though it  contain  a  provision  that,  on  failure  of  payment  of 
one  instalment,  the  whole  debt  is  to  become  payable  («). 

A  note  by  two  or  more  makers  may  be  either  joint  only.  Joint  and  •eyenu 
or  joint  and  several.  A  note  signed  by  more  than  one  per-  '*®**' 
fion  and  beginning,  "  We  promise,"  &c.,  is  a  joint  note  only. 
A  joint  and  several  note  usually  expresses  that  the  makers 
jointly  and  severally  promise.  But  a  note  signed  by  more 
Aan  one  person,  and  beginning,  "  I  promise,"  &c.,  is  several 
as  well  as  joint  (^).  So,  a  note  beginning  in  the  singular, 
*'  I  promise,"  and  signed  by  one  partner  for  his  co-partners, 
is  the  joint  note  of  all  (u),  and  has  been  held  to  be  also  the 
several  note  of  the  signing  partner  {v), 

A  joint  and  several  note,  though  on  one  piece  of  paper, 


(o)  See  MoffaU  r.  Van  Millin- 
gen,  2  B.  &  P.  124,  n.;  Mair^ 
waring  r.  Newman,  Ibid.  120. 
See  Teague  r.  Hubbard,  8  B.  & 
C.  345.  Bntindonement  may  re- 
moye  the  difficalt^.  Qu-tere  as  to 
the  effect  of  sumyorship. 

(/y)  Beeeham  y.  Smith,  27  L. 
J.,  Q.  B.  257|  R  B.  &  £.  442, 
S.C. 

(^)  Orridge  y.  Sherbom,  11 
M.  &  W.  374;  12  L.  J.,  £xch. 
313,  S.  C. 

(r)  lUd. 

(#)  Carlon  v.  Kenealy,  12  M. 
&  W.  139. 

{/)  Mareh  v.  Ward,  Fcake*s 
Rep.  130;  Clerk  y.  Blackstock, 
Holt,  N.  P.  C.  474.  So  it  has  been 
held  in  America.  Jffemmemrag 
▼.  scene,  7  Mass.  58;  Barnett  y. 


Skinner,  2  Bailey,  88.  So  a  bond 
in  the  singolar  number,  executed 
by  seyeral,  is  seyeral  as  well  as 
joint.  Sayery,  Chaytor,  1  Lntw. 
695;  Oalway  y.  Mathew,  1  Camp. 
403;  10  East,  264,  S.  C.  As  to  a 
joint  or  joint  and  seyeral  warrant 
of  attorney,  see  Dalrymple  y. 
Fraser,  16  L.  J.,  C.  P.  193;  2  a 
B.  698,  S.  C 

(n)  Doty  y.  Smith,  11  John- 
son's American  Rep.  543. 

(r)  Ball  y.  Smith,  1  B.  &  C. 
407;  2  D.  &  R.  584 ;  Lord  Gal- 
nay  y.  Mathew,  1  Camp.  403. 
Bat  Hall  v.  Smith  seems  to  be 
overruled  in  Ex  parte  Buekley, 
14  M.  &  W.  476;  15  L.  J.,  Bkcy. 
3,S.C.  See  AhoMaolaeY,  Suther- 
land, 3  £.  &  B.  1. 
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Where  there  la 
principal  and 
sureCj. 


Contribatlon 
between  joint 
makexB. 


comprises,  in  realitj  and  in  legal  effect,  several  notes  (w\ 
Thus,  if  A.,  B.  and  C.  join  in  making  a  joint  and  several 
promissory  note,  there  are,  in  effect,  four  notes.  There  is 
the  joint  note,  of  the  three  makers,  and  there  are  also  the 
several  notes  of  each  of  the  three  (a?).  The  joint  note  maj 
be  valid  aldiough  the  several  notes  are  void  {y).  Yet,  for 
some  purposes,  it  is  still  one  contract.  Thus,  an  alteration 
which  affects  the  liabilitv  of  one  maker  vitiates  the  entire 
instrument  (z). 

Where  a  note  is  on  its  face  joint,  or  joint  and  several,  it 
is  conceived  that  evidence  to  show  that  one  maker  is  surety 
for  the  other  (a)  is  inadmissible  at  law,  if  the  question  arise 
between  the  creditor  and  the  surety;  but  evidence  to  that 
eifect  has  been  received  {b).  Where,  however,  the  question 
arises  between  the  principal  debtor  and  the  sureties  in  an 
action  for  indenmitj  or  contribution,  such  evidence  is  admis- 
sible. 

Joint  debtors  equally  liable,  as  between  themselves  (not 
being  general  partners  {c)  ),  are  severally  entitled  at  law  to 
contribution  (d\  even  against  the  executor  of  a  contriba- 


(w)  Fletch4}r  T.  Dyte,  2  T.  R. 
6,  Ashnrst,  J.;  Owen  v.  Wilkin- 
son,  28  L.  J.,  C.  P.  3;  6  C.  B., 
N,  S.  626,  S.  C. 

(x)  See  the  obserrations  of 
Parke,  B.,  in  Kinff  t.  Boare,  18 
M.  &  W.  505;  Bnlhfck  v.  Joneiy 

5  Jnr.,  N.  8.  1317;  Beecham  v. 
Smith,  £.  B.  &  £.  442.  In  sach 
a  case  the  payee  may  sue  the  three, 
or  each  singly,  he  cannot  do  both. 
Streatjield  y.  Balliday,  2  T.  R. 
782. 

iy)  Maclae  t.  Sutherland,  3 
E.  &  B.  1. 

(z)  Gardner  t.  WaUh,  5  E.  & 
B.91. 

(a)  Price  t.  Edmunds,  10  B. 

6  C.  678;  Strong  v.  Ibster,  17 
C.  B.  201;  bnt  see  Ma/nley  y. 
Boycott,  2  £.  &  B.  46. 

(jb)  QarreU  v.  JM,  S.  N.  P. 
377;  and  see  the  observations  of 
Williams,  J.,  in  Reynolds  t. 
Wheeler,  80  L.  J.,  C.  P.  351;  10 
C.  B ,  N.  S.  661,  8.  C;  Hall  v. 
Wilcox,  1  M.  &  Rob.  58.  The 
admission  of  snch  evidence  seems 
to  contravene  the  general  role  of 
law,  that  parol  evidence  is  inad- 
missible  to  vary  or  explain   a 


written  contract  Where  the  in- 
dorsee snes,  another  objection  in- 
terposes, that  the  indorsee  wonll 
be  affected  by  a  contract  of  which 
he  had  no  notice.  Besides,  from 
the  case  of  Fentvm  v.  Pococke,  5 
Tannt.  192;  1  Marsh.  14,  S.  C, 
which  has  been  recognized  as  law 
ever  since  it  was  decided,  this 
general  principle  seems  to  result, 
that  parties  to  a  negotiable  secn- 
rity  shall  be  held  to  the  conse- 
qnences  of  the  characters  which 
they  severally  assume  on  the  face 
of  the  instrument.  Indeed,  in 
Strong  V.  Ibster,  17  C  B.  201, 
the  Court  of  C.  P.,  relying  on 
some  expressions  of  Lord  Gotten- 
ham  in  Hottier  v.  Byre,  9  CL 
&  F.  46,  seemed  to  think  the  rule 
the  same  in  equity  as  at  law.  But 
the  case  of  Strong  v.  Ibster  may 
be  considered  as  overruled,  see 
post.  Chap.  xvni.  And  see  iVr- 
feot  V.  Mtisgrave,  6  Price,  111, 
and  Chap.  xvm.  on  Pbikgipal 
and  SuBETT. 

(O  Sadler\,ma}on,b'R,BtAA. 
986. 

(jd)  Burnett  v.  Minot,  4  Moore, 
840;  Button  v.  Byre^  6  Tannt. 


Of  a  Promissary  Note, 


CHArTER 
II. 


ioiy  {e\  Therefore,  one  of  several  joint,  or  joint  and  seve- 
ral makers  of  a  note,  who  pays  the  whole,  maj  maintain  an 
action  against  another  for  contribution  {f) ;  and  he  maj 
now,  on  giving  a  proper  indemnity,  sue  his  companion  on 
the  instrnment  in  the  creditor's  name,  and  his  own  pa3rment 
shall  not  be  pleadable  in  bar  (jf). 

A  bank  note  is  a  promissory  note,  made  by  a  banker.  Bank  notas. 
payable  to  bearer  on  demand,  and  intended  to  circulate  as 
money  (A). 

The  term  bank  note  is  sometimes  used  indiscriminately  Bank  o(  sngiand 
for  the  note  of  a  country  bank,  or  the  note  of  the  Governor  '*®***' 
and  Company  of  the  Bank  of  £ngland ;  but,  in  law  books, 
a  bank  note  is  commonly  taken  to  mean  a  Bank  of  England 
note.  *^  Bank  notes,"  says  Lord  Mansfield,  *<  are  not  goods, 
not  securities  nor  documents  for  debts,  nor  are  they  so  es- 
teemed ;  but  are  treated  as  money,  as  cash,  in  the  ordinary 
course  and  transactions  of  business,  by  the  general  consent 
of  mankind,  which  gives  them  the  credit  and  currency  of 
money,  to  all  intents  and  purposes.  They  are  as  much 
money  as  guineas  themselves  are,  or  any  other  current  coin 
that  is  used  in  common  payments  as  money  or  cash.  They 
pass  by  a  will  which  bequeaths  all  the  testator's  money  or 
cash,  and  are  never  considered  as  securities  for  money,  but 
as  money  itself.  On  payment  of  them,  whenever  a  receipt 
is  required,  the  receipts  are  always  given  as  for  money,  not 
as  for  securities  or  notes.  So,  on  bankruptcies,  they  cannot 
be  followed  as  identical,  and  distinguishable  from  money, 
but  are  always  considered  as  money  or  cash"(i).  Like 
money,  they  cannot,  at  conunon  law,  be  taken  in  execu- 
tion (j\  but  may  now  be  taken  by  virtue  of  the  stat.  1  &  2 
Vict  c.  110,  s.  12. 


289;  Balmet  t.  WUliamton,  6 
M.  &  8.  168;  Edgar  t.  Knapp^ 
6  Scott's  N.  B.  707;  5  M.  &  G. 
753,  S,  C. 

(je)  Prior  t.  ffenbraw,  8  M.  & 
W.882. 

(/^  As  to  GODtribntioD  between 
principal  and  siirety,  and  between 
oo-soretiea.  Bee   the  Chapter  on 

FBIHCIPALand   SUBBTT. 

ig)  19  &  20  Vict  c.  97,  a  5; 
Batehelor  t.  Lawrenee,  80  L.  J., 
C.  P.  89;  9  C.  B.,  N.  8.  643,  S.  C. 

(A)  As  to  the  power  of  the 
Baok  of  England  and  other  banks 


to  issue  promissory  notes,  see  the 
Chapter  on  the  Capacity  op 
Pabtibs  to  a  Bill  ob  Note. 

(t)  Miller  y.  RaeCy  1  Borr. 
452;  Fleming  y.  Brooke,  1  Sch. 
&  Lefr.  318;  11  Yes.  662;  Drury 
Y.Smith,  1  P.  Wms.  404;  Miller 
y.  Miller,  8  P.  Wms.  856;  Ambler, 
68. 

{j)  Franeii  y.  N<uh,  Rep. 
temp.  Hardwicke,  58 ;  Knight  y. 
Criddle,  9  East,  48;  Armistead 
y.  PhUpot,  1  DoogL  219;  Field- 
house  y.  Oroft,  4  East,  510. 
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CHAPTER 

II. 

When  a  legal 
tender. 


Coantty  bank 
notes. 


When  a  legal 
tender. 


When  money  had 
and  rtedved  will 
lie  for  them. 


Of  the  contract- 
ing words  in  a 
prmnlMorj  ndte. 


Grold  coin  was  formerlj  the  only  l^al  tender  above  a  cer- 
tain amount  (A)  ;  bank  notes  were,  nevertheless,  a  good 
tender,  unless  objected  to  on  that  account  (/)  ;  but  it  is 
enacted,  bj  3  &  4  Will.  4,  c.  98,  s.  6,  that  Bank  of  England 
notes  shall  be  a  legal  tender  for  all  sums  above  5/.,  except 
at  the  Bank  of  England  or  its  branches. 

Formerly,  money  was  kept  with  goldsmiths,  who,  about 
the  year  1670,  introduced,  as  receipts  for  deposits,  promis- 
sory notes  payable  to  bearer,  called  Groldsmiths'  Notes ;  the 
assignable  quality  of  these  notes  was  strenuously  denied  by 
Lord  Chief  Justice  Holt,  in  the  reign  of  Queen  Anne.  At 
length,  the  stat.  8  &  4  Anne,  c.  9,  made  them  assignable, 
like  bills.  Checks  on  bankers  have  now  superseded  gold- 
smiths' notes,  in  London ;  but  bankers'  cash  notes,  or,  as 
they  were  formerly  called,  shop  notes^  and  country  bank 
notes,  are  now  what  goldsmiths'  notes  were  formerly. 

Country  bank  notes  are  also  a  legal  tender,  unless  ob- 
jected to,  and  are  considered  as  cash  (m). 

Assumpsit  for  money  had  and  received  will  lie  for  country 
bank  notes  and  checks  which  have  been  treated  as  money  (n), 
but  not  otherwise  (o);  for  it  has  been  held,  that  an  action 
for  money  had  and  received  will  not  lie  against  the  finder  of 
lost  notes  unless  they  have  been  turned  into  money,  or 
treated  by  the  defendant  as  money. 

No  precise  words  of  contract  are  essential  in  a  promis- 
sory note,  provided  they  amount  in  legal  effect  to  an  uncon- 
ditional promise  to  pay.  Thus,  '*  I  promise  to  account 
with  A.  B.  or  order  for  50/.,  value  received  by  me,"  has 
been  held  a  good  note  within  the  statute  (p).  So,  "  I  do 
acknowledge  myself  to  be  indebted  to  A.  in  100/.,  to  be  paid 
on  demand,  for  value  received,"  was,  after  solemn  argument, 
held  to  be  a  good  note  within  the  statute,  the  words  '*  to  he 
paid"  amounting  to  a  promise  to  pay ;  the  Court  observing, 


(*)  56  Geo.  8,  c.  68,  s.  11. 

(Z)  Wright  T.  Meed,  3  T.  R. 
654;  Oriffby  v.  Oaket,  2  B.  &  P. 
526;  Brown  v.  Saul,  4  Esp.  267. 

(m)  Chitty,  351,  2;  Owen^on 
T.  Morse,  7  T.  R.  64;  Ward  v. 
Evans,  2  Ld.  Raym.  928;  JMey 
v.  Coursier,  K.  fe.  1817;  over- 
raling  MiUt  v.  Stafford,  Peake, 
N.  P.  240,  n.;  Loohyer  v.  Jones, 
Peake,  N.  P.  240,  n.;  PolglassY, 


Oliver,  2  C.  &  J.  15;  2  Tyr.  89, 
S.  C. 

(n)  PieJtard  t.  Banhes,  18 
East,  20;  Spratt  v.  Hohhouse, 
4  Bing.  173;  12  Moo.  396,  S,  C. 

(o)  Noyes  t.  Priee,  Chitty, 
854. 

{p)  Morris  y.  Lee,  2  Ld.  R«ym. 
1396;  1  Stra.  629;  8  Mod.  362, 

s.  a 
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tiist  the  same  words  in  a  lease  would  amount  to  a  covenant 
to  paj  rent  (9).  And  where,  for  an  executed  consideration, 
a  note  was  given,  expressed  to  be  ''for  20/.  borrowed  and 
received,"  but  at  the  end  were  the  words, ''  which  I  promise 
flttfrer  to  pay,**  Lord  Macclesfield  rejected  the  word  never  {j\ 
For  a  contract  ought  to  be  expounded  in  that  sense  in  which 
the  partj  making  it  apprehended  that  the  other  party  under- 
stood it. 

If  there  be  no  words  amounting  to  a  promise,  the  instru- 
ment is  merely  evidence  of  a  debt,  and  may  be  received  as 
such  between  the  original  parties  (#).  Such  is  the  common 
memorandum  I  O  U(^). 


cHArrEB 

IL 


iq)  Ctuibome  y.  Ihittony  S.  N. 
P.  401 ;  Brooks  y.  JBlkifu,  2  M.  & 
W.  74.  Bat  in  Same  t.  Jted/eam 
(4  Bing.  N.  C.  433;  6  Scott,  260, 
S.  C),  the  following  instmment 
was  held  not  to  be  a  promissory 
note : — **  I  haye  receiyed  the  201. 
which  I  borrowed  of  joo,  and  I 
have  to  be  accomitable  for  the  same 
Bum  with  interest."* 

In  Jarrit  y.  Wilkiru,  7  M.  &  W. 
410,  the  following  instniment  was 
held  to  be  a  gnarantie,  and  not  a 
note:—'*  Sept  11, 1839.  I  under- 
take to  paj  to  Mr.  Bobert  Jaryis 
the  som  of  61.  4s.  for  a  suit  of 
clothes  ordered  1^  Daniel  Page." 
The  Coort  obseryed  that  the  ex- 
pression "ordered"  showed  that 
the  consideration  was  execntory. 

«I,  B.  J.  M^  owe  Mrs.  E.  the 
sum  of  BLy  which  is  to  be  paid  by 
instalments,  for  rent.  Signed,  B. 
J.  M."  Held  not  to  be  a  promis- 
sory note,  as  no  time  was  stipn- 
Uited  for  the  payment  of  the  in- 
stalments. Mojfatt  y.  JEdwardSy 
1  Car.  &  M.  16. 

**  Memo.  Mr.  Sibree  has  this  day 
deposited  with  me  600/.  on  the  sale 
of  10,300/.  31.  per  cent.  Spanish, 
to  be  returned  on  demand."  Held 
not  to  be  a  promissory  note.  Sibree 
V.  IHpp,  16  M.  &  W.  23. 

"  Borrowed  of  Mr.  J.  White  the 
som  of  2001  to  account  for  on  be- 
half of  the  Alliance  Club  at  two 
months'  notice  if  required/'  was 
held  not  to  be  a  note.  White  y. 
N&rth,  3  Ezch.  Bep.  689. 

''Borrowed,  this  day,  of  Mr. 


John  Hyne,  Stonehonse,  the  sum 
of  1002.  for  one  or  two  months; 
cheque  100/.  on  the  NayafBank," 
was  held  to  be  a  simple  acknow- 
ledgment, and  not  a  note  or  agree- 
ment Hyney.  Dewdney  y211j.Z.y 
Q.  B.  278. 

The  following  instrument  was 
held  to  be  a  promissory  note : — 
<<John  Mason,  14th  Feb.  1836, 
borrowed  of  Mary  Ann  Mason, 
his  sister,  the  sum  of  14/.  in  cash, 
a  loan,  in  promise  of  payment  of 
which  I  am  truly  thankful  for." 
Ellis  y.  Mason,  7  Dowl.  P.  C.  698. 

A  letter  in  this  form  is  a  pro- 
missory note :  —  "  Gentlemen,  I 
haye  receiyed  the  imperfect  books, 
which,  together  with  the  costs  oyer- 
paid  on  the  settlement  of  your  ac- 
count, amounts  to  80/.  7«.,  which 
sum  I  will  pay  you  within  two 
years  from  this  date.  I  am,  Gen- 
tlemen, your  obedient  serrant, 

«Thoe.  Williams." 
Wheatley  y.  WiUiamSy  1 M.  &  W. 
633. 

A  promise  to  pay  or  cause  to  be 
paid  is  a  good  note.  IHxon  y. 
Nuttal,  6  C.  &  P.  320;  1  C,  M.  & 
B.  307. 

(r)  2  Atkyn8,d2;  Alien  y.  Mam}- 
son^  4  Csmp.  116;  Bay  ley,  6  Ed.  6. 

(«)  Waynam  y.  Bendy  1  Camp. 
175. 

if)  Israel  y.  Israel^  1  Camp. 
499 ;  Fisher  y.  Leslie,  1  Esp.  426; 
Childers  y.  Boulnois,  D.  &  B., 
N.  P.  8.  But  see  6hty  y.  Bdrris, 
Chit  626,  where  Lord  Eldon  held 
such  an  instrument  to  be  a  pro- 
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I£. 

Other  matten 
contained  In  a 
note.! 


A  promiflsorj  note  is  not  the  less  a  note,  because  it  con- 
tains a  recital  &at  the  maker  has  deposited  title  deeds  with 
the  payee  as  a  collateral  securitj  (u),  or  because  it  refers  to 
an  agreement  where  it  does  not  appear  that  the  agreement 
qualifies  the  note  (9).  But  an  agreement  to  give  further 
security  in  future  would  invalidate  the  instrument  as  a  pro- 
missory note  {x). 


missoTj  note.  Bat  it  dearly  is  not 
SDch  at  this  day.  See  Tomkins  v. 
AsMfy,  6  B.  &  C.  541 ;  9  D.  &  R. 
543;  1  M.  &  M.  32,  S.  C.  See 
further  on  this  sabject  Chap.  lY. 
on  an  I  O  U. 

(«)  WUe  V.  Charlton,  4  A.  &  E. 
786:  6  N.  &  M.  364 ;  2  H.  &  W. 
49,  S.  C. ;  FawouH  v.  Tliorney  9 
Q.  B.  312.     See,  howeyer,  Storm 


T.  Stirling,  3  £.  &  B.  841.  But 
such  a  note  will  generally  require 
a  mortgage  stamp,  which  may, 
however,  be  impreased  on  the  note 
after  it  is  made.  See  further  Chap. 

ZXin.  on  INTEBBST. 

(t?)  Jury  T.  Baker,  28  L.  J.,  Q. 
B.  265?  E.  B.  &  E.  469,  S.  C. 
(a?)  See  Chap.  vii.  on  Ibsegit- 

LAB  INSTBUKENTS. 


13 


CHAPTER  ni. 
OP  A  CHECK  ON  A  BANKER. 


What  insirwnentt  are  checks 

Mequisiies  to  bring  checks 
wiihm  the  exemption  of  the 
General  Stamp  Act . 

JEffect  and  penalty  of  omit- 
ting a  Stamp  on  Cheeky 
where  necessary 

Alteration  of  the  law  by  re- 
^yL  cent  Acts 

Amount  for  which  a  check 
may  be  drawn  .  «     • 

Haw  trantferred  . 

Banker^ s  obligation  to  pay   . 

Time  of  presentment    . 

As  between  Holder  and 
Jjntwer   .        •        •        . 

As  between  the  Holder  and 
his  own  Banker 

Where  the  parties  do  not  live 
in  the  same  place 

As  between  the  Holder  and 
a  Transferer  who  is  not  a 
JLfrawer    .        •        .        . 

What  amounts  to  an  engage- 
wunt  to  pay  a  check  . 
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CHAFTEK 
III. 


A  CHECK  on  a  banker  is,  in  legal  effect,  an  inland  bill  of  what  instm- 
exchange,  drawn  on  a  banker,  payable  to  bearer  on  de-  "•^^••"***^ 
mand  (a).  A  check  is  consequently  subject,  in  general,  to 
the  rules  which  regulate  the  rights  and  liabilities  of  parties 
to  bills  of  exchange.  Checks  on  bankers,  however,  have 
of  late  years  come  into  use  so  frequent,  as  commonly  to 
sopersede  in  payments  of  any  considerable  amount,  not  only 
gold  and  silver  coin,  but  bank  notes  themselves.  With 
their  universal  use  have  grown  up  certain  usages  peculiar  to 


(a)  Xeene  r.  Beard,  8  C.  B., 
N.  S.  872.  The  16  &  17  Vict.  c.  69, 
introdnceB  a  new  sort  of  draft  on 
a  bwiker,  payable  to  order  on  de- 
mand, exempting  the  banker  from 


liability  if  the  original  or  any  snb- 
■eqnent  indorsement  be  forged : 
sect.  19.  See  the  obserrations  on 
this  new  species  of  check  at  the 
end  of  the  present  Chapter. 
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CHAPTEB 
III. 


8tampc 


Beqnialtes  to 
bring  checks 
within  the  ex- 
emption of  the 
Oenexal  Stamp 
Act. 


checks,  which  usages  are  now  engrafted  on  the^ommercial 
law  of  the  country.  Moreover,  the  LegislatureTiavin^ ex- 
empted them  from^tamp  dufcr,  miestions  havcTtrisen  ^  to 
what  instruments  tfeo^iwSotwiffiin  the  exemption,  and 
as  to  the  consequence  of  auempts  to  viokte  the  provisions 
of  the  Stamp  Acts.  In  this  Chapter  it  is  intended  to  point 
out  some  of  those  qualities  and  incidents,  which  distinguish 
checks  from  other  bills  of  exchange.  The  learned  reader 
will  perhaps  think  that  such  observations  are  at  present 
premature,  but  it  has  been  thought  conducive  to  perspicuity, 
that  the  rest  of  the  book  should  be  disembarrassed  of  dis- 
tinctions solely  applicable  to  checks,  and  that  a  summary  of 
the  law  peculiarly  relating  to  them  should  be  attempted  in 
the  same  part  of  the  work,  where  observations  relating  pe- 
culiarly to  bills  or  notes  are  respectively  to  be  found.  It  is 
hoped  that  any  obscurity,  caused  by  anticipating  what  is  to 
follow,  will  be  removed  by  turning  to  subsequent  Chapters. 

Checks  on  bankers  have  been  for  many  years  and  are  now, 
more  than  ever,  the  most  powerful  instruments  for  econo- 
mizing the  currency  both  metallic  and  paper.  They  were, 
therefore,  until  recently,  exempted  from  all  stamp  duty,  and 
are  IlO]^^^^ect  to  a  duty  of  one  penny  only. 

ThenGfe^ral  Stamp  Act  (6),  while  it  subjected  bills  in 
generate  stamps,  exempted  from  all  stamp  duties: — 

All  dra^  or  orders  for  the  payment  of  any  sum  of  money 
to  the  bearer  on  demand,  and  drawn  upon  any  banker  or 
^£bankg>s,  or  any  person  or  persons  acting  as  a  banker,  who 
^'griiiH&eside  or  transact  the  business  of  a  banker  within  ten 
miles  (fifberwQTds^f teen  miles,  9  Geo.  4,  frf^Aj»^^)  (0>  ^^ 
the  •  place  where  such  drafts^ijjg^rders  dnn^Se  issued  (rf), 
provided  such  place  ■hull  wi  s^rifig^^n  scfflh  di*afts  or 
orders,  and  provided  the  same  aSSnoear  date  on  or  before 
the  day  on  which  the  same  phoil  boMssued,  and  provided  the 
same/i^ot  direct  the  payment ^iolSem&de  by  bills  or  pro- 
missory notes. 

And  the  16  &  17  Vict.  c.  59  (Schedule),  which  subject 
drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the 
bearer  on  demand  to  a  duty  of  one  penny,  contains  the 
same  exemption,  ^4/^it^ 

But,  by  the  17  &  18  Vict.  c.  83,  s.  7,  it  ^enacted,  that  no 

(J)  65  Geo.  3,  c.  184,  Sched.  Woods,  7  Ad.  &  E.  1 U;  2  N.  &  P. 

l&)  If  a  defendant  wish  to  avail  117;  6  Dowl.  23,  S.  C. 

himself  of  this  defence,  he  should  {d)  What  not  an  issuing,  Ex 

plead  that  he  did  not  make  tiie  parte  Blgnold^  2  Mont.  &  Ayr. 

check  declared  on.    McDorvall  v.  668;  1  Deac.  712,  S.  C. ;  Chitty, 

Zi/ster,  2  M.  &  W.  62;  Meld  v.  118. 
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draft  or  order  so  exempted  iMIt,  unless  the  same  be  duly 
stamped  as  a  draft  or  order,  be  remitted  or  sent  to  any 
place  beyond  the  distance  of  fifteen  miles,  ina^irect  line 
ftt>m  the  bank  or  place  at  which  the  same  WSSdi^  payable, 
or  be  received  in  payment  or  as  a  security,  or  be  otherwise 
negotiated  or  circolated  at  any  place  beyond  the  said  dis- 
tance; and  if  any  person  shall  remit  or  send  any  draft  or 
order  not  duly  stamped  as  aforesaid,  to  any  place  beyond 
the  distance  aforesaid,  or  shall  receive  the  same  in  payment 
or  as  a  security,  or  in  any  manner  negotiate  or  cumulate  the 
same  at  any  such  last-mentioned  pla^,  he  shall  forfeit  the 
sum  of  My  pounds.  44t^€4^ 

Section  8  enabl^any  person  who  nhuH  receive  any  such 
draft  or  order  at  any  plape  within  the  distance  of^^pen 
miles,  from  the  bank  or  place  at  which  the  same  i»maae 
payable,  which  draffc  or  order  shall  have  been  lawfully  issued 
unstamped,  to  affix  thereto  a  proper  adhesive  stamp,  and  to 
(sancel  such  stamp  by  writing  thereon  his  name  or  the  initial 
letters  of  his  name,  and  thereupon  such  draft  or  order  may 
lawfully  be  received  and  negotiated  at  any  place  beyond  the 
distance  of  fifteen  miles. 

Adhesive  stamps  denoting  the  duty  of  one  penny  mw^ 
be  used  for  receipts  or  drafts,  without  regard  to  the  special 
appropriation  thereof  (e). 

In  order  to  bring  checks  within  the  exemption,  they  must 
have  been  drawn  on  a  hanker(f\  must  have  specified 
truly  the  place  where  actually  arawn(^),  and  that  place 
must  have  been  within  fifteen  miles  in  a  direct  line  from 
the  banker's  place  of  business,  they  must  have  been  pay- 
able to  bearer  (A)  on  demand,  must  not  have  been  post- 
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(e)  Sect  10.  See  also  16  &  17 
Vict  c  59,  n.  3  &  4. 

(/)  Qutlemam  v.  Bay,  2  Bos. 
&P.  383. 

(a)  Walters  ▼.  Brogden,  1  T. 
&  J.  457;  BapaH  y.  Hicks,  3 
Exch.  1;  8  Q.  B.  674,  S.  C. 
Where  a  person  residing  in  a 
country  hoiue  four  miles  from 
LJaDellj,  actnallj  dated  it  as  if 
drawn  at  Llanelly,  it  was  held  that 
the  check  was  void  for  want  of  a 
Ktamp.  Walters  ▼.  Brogden,  1 
Y.  &  J.  457 ;  FleU  ▼.  Woods,  7 
Ad.&ElLll4;  2  N.  &  F.  117;  6 
Dowl.  23,  S.  C. ;  and  see  Beso  y. 
Pooley,  3  B.  &  P.  311 ;  see  also 
Strutkland  v.  Mansfield,  8  Q.  B. 
675,  where  it  was  held,  that  the 


superscription  *'  Dorchesteb  old 
Bank,  established  ik  1786," 
printed  on  a  check  was  a  snflScient 
designation  of  the  place  where 
drawn,  in  the  absence  of  proof 
that  it  was  not  drawn  there.  But 
a  check  addressed  to  Messrs.  C.  & 
Co.,  Bankers,  Lntterworth,  was 
held  not  to  designate  the  place 
where  the  check  was  drawn.  Bond 
V.  Warden,  I  CoUycr,  583;  and  a 
check  headed  **  Oxford,  Worcester, 
and  Wolverhampton  Rsulway,"  bat 
not  snperscribed  as  drawn  at  any 
place,  was  held  void.  Lord  Ward 
y.  Oxford  Ba'dway  Company,  2 
De  G.,  Mac.  &  G.  760. 

(4)  Bex  y.  Yates,  Moo.  C.  C. 
170;  Garrington's  Criminal  Law, 
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dated  (t),  nor  have  directed  the  payment  to  be  made  by  bills- 
or  notes  (A). 

,  The  penalties  attached  to  checks  made  under  colour  of 
this  exemption,  bat  not  falling  strictly  within  it,  were  ex-  ^ 
tremely  severe.  For  the  56  Greo.  3,  c.  184,  s.  13,  enact|^^C^ 
that  if  any  person  «LaU4nake  or  issue  any  check  (/),or  draft 
on  a  banker,  payable  to  bearer  on  demand,  not  duly  stamped, 
and  not  falling  in  every  respect  within  the  exemption,  the 
drawer  shall  forfeit  100/.,  any  person  knowingly  taking  it 
20/.,  the  banker  knowingly  i^jiug  it  100/.;  and  the  banker 
shall  not  be  allowed  it  in  account  against  the  persons  by 
whom  or  for  whom  it  was  drawn,  or  against  auy  person 
claiming  under  them  respect^rely  (m).  And  the  statute 
17  &  18  Vict.  c.  83,  s.  7,  impose^  as  we  have  seen,  a  penalty 
of  50/.  for  the  circulation  of  a  check  beyond  the  fifteen 
miles,  except  in  cases  where  a  stamp  w  duly  impressed  or 
affixed. 

Where  the  defendants,  knowing  a  check  to  be  post-dated, 
and  therefore  void,  and  that  the  drawers  were  insolvent^ 
presented  it  for  'payment  to  the  bankers  on  whom  it  was 
drawn,  who  without  knowledge  of  these  facts  paid  the 
amount,  though  they  had  no  funds  of  the  drawer's  in  their 
hands  at  the  time,  but  expected  some  in  the  course  of  the 
day,  it  was  held  that  the  bankers  were  entitled  to  recover 
the  money  back  in  an  action  for  money  had  and  received  (n). 

Such  was  the  general  effect  of  the  law  down  to  the  year 
1858 ;  but  after  the  24th  May,  1858,  all  drafts  or  orders 
for  the  payment  of  money  to  the  bearer  on  demand,  which 
were  exempt  from  stamp  duty  under  these  provisions,  99%»f^d^ic 
by  the  21  &  22  yict.^20.  s.  1,  made  charseable  with  the 

duty  of  one  penny^  rWcJ^i^  //e^^^r^  otf^  ^  ^^  "^^^^ 
•^  AH  bankers'  checks  are,  there wre,  now  subject  to  a  stamp    ^^ 
of  one  penny  wherever  madejr^pd  wherever  the  banker  maj^ 
live  or  carry  on  business,     /^ 


8id  ed.  278,  8.  C.  The  twelve 
Judges  there  decided  that  a  check 
payable  to  D.  F.  J.,  and  not  to 
hearer,  was  not  within  the  excep- 
tion in  the  Stamp  Act  in  favour  of 
checks,  and  ought  to  have  been 
stamped  as  a  bill,  and  not  being 
so,  was  not  a  '*  valaable  security  " 
within  the  7  &  8  Geo.  4,  c.  29, 
8.  5,  and  that  an  indictment  for 
larceny  was  not  sustainable.  But 
a  man  who  steals  a  void  check  may 
be  convicted  of  larceny  of  a  piece 


of  paper.    Bsg,  v.  Perry y  1  Car.  J^  ^ 
&  K.  726. 

(i)  Allen  v.  Keeves,  1  East, 485 ; 
8  Esp.  281,  S.  C;  Whitwell  v. 
Bemiett,  3  B.  &  P.  669. 

ik)  56  Geo.  3,  c.  184,  SchecL 
Fart  1,  and  9  Geo.  8,  c.  49,  s.  15. 

{I)  Ex  parte  Bignold,  ?xxprvL 

(m)  See  Qreen  y.  Allday,  1 
Gale,  218. 

(»)  Martin  v.  Morgan,  Gk)w, 
123;  1B.&B.289;  8  Moore,  685, 
S.  C. 
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Bj  sect.  18  of  the  23  &  24  Viet.  c.  1 1 1,  bankers  or  persons 
acting  as  snch,  into  whose  hands  a  banker's  draft  or  order 
efa'all  come  unstamped,  may  affix  thereto  the  necessary  adhe- 
sive stamp,  cancel  the  same,  and  charge  the  drawer  with. 
the  stamn;  but  the  drawer  is  not  thereby  relieved  from  the 
\lTtnn1tj  Mi  inaiTig^  thnt^^rhrrlr  may  now  be  post-dated, 
may  be  drawn  at  a  place  beyond  thb  fifteen  miles,  and  need 
not  specify  the  place  where  drawn  (o). 


A  check  may  now  be  drawn  or  negotiated  for  any  sum  Amount  for 
of  money  large  or  small.        X^  ^^^.^r^^:^—  ^be*tai!!S! 

Formerly,  a  check  for  less  than  the  sum  of  20«.  was 
absolutely  void,  and  the  uttering  or  negotiating  such  an  in- 
strument was  an  offence  subjecting  the  offender  to  a  penalty 
of  20/.,  mitigable  to  5/.  i  p).  So,  also,  it  was  an  offence  to 
utter  a  check  on  which  less  than  20«.  remained  due(^). 
And  while  the  17  Geo.  3,  c.  30,  was  in  force  and  not  con- 
trolled by  any  other  statute,  a  check  could  not  be  drawn  for 
a  sum  under  6/.  But  the  7  Geo.  4,  c.  6,  which  repealed  the 
act  repealing  the  17  Geo.  3,  c.  30,  and  consequently  revived 
that  act,  enacted  (r),  that  nothing  in  that  latter  act  («)  con- 
tained should  extend  to  any  draft  drawn  by  a  man  on  his 
own  banker,  for  money  held  by  that  banker  to  the  use  of  the 
drawer. 

By  the  23  &  24  Vict.  c.  Ill,  s.  19,  it  is  enacted  that,  not-  checks pujabie 
withstanding  anything  in  any  act  of  parliament  contained  to  SjSJ^I"  ^^^ 
the  contrary,  it  shall  be  lawful  for  any  person  to  draw  upon 
his  banker  who  shall  bond  fide  hold  money  to  or  for  his  use 
any  draft  or  order  for  the  payment  to  the  bearer,  or  to  order 
on  demand,  of  any  sum  of  money  less  than  20«.  Therefore 
a  check  for  an  amount  under  20s,  is  good  under  this  act,  but 
nevertheless  it  may  be  illegal  to  utter  such  a  check  where  a 


(0)  Looking  at  the  fact  that  the 
atatntoiy  enactment,  55  Geo.  8, 
c.  IMy  9.  13,  Btmck  expressly  at 
frauds  and  evasions  of  the  duties 
nnder  colour  of  the  exemption  in 
faroorof  checks  on  bankers,  which 
exemption  checks  no  longer  enjoy, 
and  comparing  the  statutes  17 
Geo.  8,  c.  80,  repealed  so  far 
as  relates  to  ordinary  checks  on 
bankers  by  the  17  &  18  Vict.  c. 
83,  8.  9,  and  the  55  Geo.  3,  c.  184, 
8.  18,  prohibiting  printed  dates, 
repealed  by  the  28  &  24  Vict. 
c  111,  s.  19.  Accordingly  it  has 
been  held  that  a  check  payable  to 

B. 


order  may  be  post-dated  (  Whiftler 
V.  Forster,  32  L.  J.,  C.P.  161;  14 
C.  B.,  N.  S.  248,  S.  C.\^The  same 
point  has  been  decioea  as  to  a 
check  payable  to  bearer.  Auttin 
V.  Bvnyardf  34  L.  J.,  217  (Q.  B.). 
But  in  this  case  the  holder  had  no 
notice  of  the  post-dating.  Forster 
V.  Mackworth,  L.  R.,  2  Ex.  168; 
86  L.  J.  94,  where  a  post-dated 
chcqae  was  held  equivalent  to  a 
bill  of  exchange  for  a  like  period. 

Ip)  48  Geo.  8,  c.  88,  s.  8. 

iq)  Ibid. 

(r)  Sect  9. 

(<)  7  Geo.  4,  c.  6. 
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man  has  no  balance  at  bis  banker's,  though  the  banker  may 
be  likely  to  pay  it(^). 

A  check,  being  drawn  payable  to  bearer,  is  transferable  by 
mere  delivery,  but  it  may  be  indorsed,  for  indorsement  in- 
cludes delivery  (m). 

Generally  speaking,  the  drawee  of  a  bill  is  not  liable  till 
acceptance.     But  a  banker,  having  in  his  hands  effects  of 
his  customer,  is  an  exception  to  this  rule  (t?)  ;  he  is  bound 
within  a  reasonable  time  after  he  has  received  the  money,  to 
pay  his  customer's  checks,  and  is  liable  to  an  action  at  the 
suit  of  the  customer  if  he  do  not.     For  there  is  an  implied 
contract  between  banker  and   customer,  that   the  banker 
shall  pay  the  customer's  checks :  and  the  customer's  credit 
may  be  seriously  impaired  by  a  refusal.     M.  kept  his  ac- 
count with  Williams  &  Co.,  bankers.     One  day  in  the  morn- 
ing, the  balance  in  their  hands  due  to  M.  was- 69/.  16*.  Qd. 
About  one  o'clock  on  the  same  day  a  40/.  Bank  of  England 
note  was  paid  into  M.'s  account ;  a  little  after  three  o'clock, 
a  check,  drawn  by  M.  for  87/.  7*.  6c/.  was  presented.     The 
clerk,  after  having  referred  to  a  book,  said,  there  were  not 
sufficient  assets,  but  that  the  check   might,   probably,   go 
through  the   clearing   house.     On   the  following  day  the 
check  was  paid.     M.  brought  a  special  action  on  the  case 
against  the  bankers.     No  actual  damage  was  proved,  but 
the  jury  found  a  verdict   for   the   plaintiff  with   nominal 
damages.     On  a  rule  for  a  new  trial,  "I  cannot  forbear  to 
observe,"  says  Lord  Tenterden,  **that  it  is  a  discredit  to  a 
person,  and  therefore   injurious,   in   fact,  to  have  a  draft 
refused  payment  for  so  small  a  sum  ;  for  it  shows  that  the 
banker  had  very  little  confidence  in  the  customer.     It  is  an 
act  particularly  calculated  to  be  injurious  to  a  person   in 
trade.     My  judgment  in  this  case,  however,  proceeds  on  the 
ground,  that  the  action  is  founded  on  a  contract  between  the 
plaintiff  and  the  bankers  -  that  the  bankers,  whenever  they 
should  have  money  in  their  hands  belonging  to  the  plainti^ 
or  within  a  reasonable  time  after  they  should  have  received 
such  money,  would  pay  his  checks  :  and  there  having  been 
a  breach  of  such  contract,  the  plaintiff  is  entitled  to  recover 
damages."     Although  no  evidence  is  given  that  the  plaintiff 
has  sustained  any  special  damage,  the  jury  ought  not  to  limit 
their  verdict  to  nominal  damages,  but  should  give  such  tem- 

^    ,^jt      (fVThe  Act  26  &  27  Vict.  c.  (?0  Keene  v.  Beard,  29  L.  J., 

*^  ^^  7 -^  A,  legalizes  all  checks  under  C.  P.  287;  8  C.  B.,  N.  S.  372. 

40«.  without  any  restriction,  but  (r)  Marzettiy,  Williams^  1  B. 

that  Act  is  a  temporary  one.    See  Ad.  415;  1  Tyr.  77,  n.  ((),  S.  C. 
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perate  damages  as  they  may  judge  to  be  a  reasonable  com- 
]>eQsation  for  the  iujury  the  plaintiff  must  have  sustained 
from  the  dishonour  of  his  check  (tr). 

But  if  the  funds  in  the  bankers'  liands  have  been  applied 
to  the  payment  of  the  customer's  acceptance,  made,  payable 
at  the  bankers,  though  without  any  further  authority,  that 
is  a  defence  to  an  action  for  dishonouring  the  check  {x). 
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We  have  already  observed,  that  checks  are  in  legal  effect  Time  of  present- 
inland  bills  of  exchange,  payable  to  bearer  on  demand  ;  and  SenL'"''*^' 
we  shall  hereafter  see,  that  an  ordinary  bill  of  exchange, 
payable  on  demand,  must  be  presented  for  payment,  or  if  the 
parties  live  at  a  distance,  forwarded  for  presentment  within 
a  reasonable  time,  which  is  generally  held  to  comprehend  the 
day  after  it  is  issued. 

Such  also  is  the  general  rule  as  to  the  presentment  of 
checks.  *•  The  result  of  the  cases,"  says  Tindal,  C.  J., 
"  from  Rickford  v.  Ridge  to  Boddington  v.  Schlencker,  is, 
that  the  party  receiving  a  check  has  till  the  following  day 
to  present  it,  where  there  are  the  ordinary  means  of  doing 
6o"(y).  Formerly,  it  was  held,  that  the  check  must  be 
presented  on  the  morning  of  the  next  day;  it  is  now,  how- 
ever, firmly  established,  that  the  holder  has  the  whole  of  the 
banking  hours  of  the  next  day  within  which  to  present  it  (z). 
Government  checks  are  not  payable  at  the  Bank  of  England 
after  three  o'clock  (a). 

But  there  is  one  material  difference  between  the  liability  LUbflityof 
of  the  drawer  of  a  check  and  the  drawer  of  a  bill  payable  S^TSenunentT 
on  demand. 

The  drawer  of  a  check  is  not  discharged  by  the  holder's 
failure  to  present  in  due  time,  unless  the  di-awer  have  sus- 


(w)  Rollin  V.  Stetrard,  14  C. 
B.  .>95.  In  this  case,  tried  at  Nor- 
wich, the  plaintiff  recovered  a 
verdict  for  500/.,  which  was,  how- 
eTer,  reduced  at  the  recommenda- 
tion of  the  Coort.  And  a  banker 
hiiTing  secnrities  in  his  hands, 
though  the  ca^h  balance  in  his 
p«>«-U)ok  was  a^inst  the  cus- 
tomer, has  been  held  liable,  where 
in  a  previons  course  of  similar 
dealing  checks  had  been  paid. 
(^ymming  y.  iShand^  29  L.  J., 
Exch.  129. 

{x)  Keymer  t.  Laurie y  18  L.  J., 
Q.  B.  218. 


(y)  Monle  v.  Bronm^  4  Bing. 
N.  Ca.  268;  6  Scott,  694,  S.  C; 
Bailey  v.  Bodenham-y  16  C.  B., 
N.  S.  288;  33  L.  J.,  C.  P.  262, 
S.  C.  Presentment  to  the  bankers' 
London  agent  is  not  sufficient, 
though  named  in  the  printed  form 
of  the  check  {ibid.)  It  is  doubtful 
whether  sending  a  check  in  a  letter 
to  the  drawees  is  a  sufficient  pre- 
sentment {ibid.) 

( z)  Pocklingtan  r.  Sylvester, 
817;  Chittv,  385;  Rodson  t. 
Bennett,  2  Taunt.  388;  Rickford 
V.  Bidge,  2  Camp.  537. 

{a)  4&6  Will.  4,0.15,8.21. 
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CHAPTEB      tained  from  the  delay  actual  prejudice,  as  by  the  failure 
^"'  of  the  banker  (6).     The  check  is  an  absolute  appropria- 

tion of  a  sum  of  money  in  the  banker's  hands  to  lie  till 
called  for ;  but  by  delay  the  holder  takes  the  risk  of  the     /^ 
bank's  %hu;c  (c),  or  revocation  of  their  authority  to  pay  hj^i^ 
death  ofwSwer  (d). 

If  th&  payee  of  the  check  pay  it  into  his  bankers  living 
in  the  same  place  that  they  may  present  it,  the  bankers  may 
be,  as  between  their  customer  and  the  drawer,  still  bound 
to  present  it  on  the  day  after  it  was  originally  issued.  But 
as  between  their  customer  and  themselves  they  may  be 
bound  to  present  it  earUer,  or  justified  in  postponing  the 
presentment  later  (e). 

If  the  party  receiving  the  check  from  the  drawer  do  not 
live  in  the  same  place  w^ith  the  drawee,  he  should  send  it  to 
his  banker  or  other  agent  by  the  next  day's  post,  and  they 
should  present  it  on  the  day  after  they  have  received  it  (/"). 
The  banker  should  send  it  direct  to  the  drawee,  and  cannot 
postpone  the  time  of  presentment  by  circulating  it  through 
agents  or  branches  of  the  bank  (  g).  He  must  not  keep  it 
till  the  third  day,  and  then  present  it,  though  by  such  a 
course  it  reach  the  drawee  as  soon  as  it  would  have  done 
had  it  been  dispatohed  by  post  in  the  regular  course  (A). 

A»  between  tiie  But  where  a  check,  instead  of  being  presented  for  pay- 

transferer  who       mcut  in  due  coursc,  is  transferred  and  circulates  through 
Is  not  the  drawer,   several  hands,  it  is  conceived  that  there  is  a  distinction  be- 
tween the  time  of  presentment  necessary  as  against  the 
original  drawer,  in  the  event  of  the  banker's  insolvency, 
and  the  time  necessary  to  charge  the  person  from  whom  the 


Where  the  partlea 
do  not  live  In  the 
aame  place. 


AJ 


y 


(J)  Serle  v.  Narton^  2  Mood. 
&  Rob.  401 ;  Alexander  v.  Bvrch- 
field,  8  Scott,  N.  R.  555;  7  M.  & 
G.  1067,  S.  C;  Robinson  v. 
Hcmksford^  9  Q.  B.  52;  Laws  v. 
Rand,  27  L.  J.,  C.  P.  76;  3  C.  B., 
N.  S.  442,  S.  C. 

(jd)  See  the  observations  of 
Chancellor  Kent,  3  Com.  104. 
These  views  have,  in  America,  as 
well  as  in  England,  been  confirmed 
by  judicial  decision;  Daniels  v. 
KyU,  1  Kelly,  804.  See  Byles  on 
Bills,  5th  American  edition,  p.  93/( 

(^d)  See  Bromley  v.  Brunton, 
I<.  R.,  6  Eq.  275;  Mewet  v.  Kaye, 
5  Eq.  198;  and  Chap.  XI.,  Do- 


natio MOBTIS  CAUSA,  and  post, 
p.  24. 

{e)  Boddington  v.  8chlench&r, 
4  B.  &  Ad.  752;  1  N.  &  M.  540, 
S.  C;  Alexander  v.  Burckfield, 
1  Car.  &  M.  75;  3  Scott,  N.  R, 
555;  7  M.  &  G.  1067,  S.  C;  Hare 
V.  Henty,  30  L.  J.,  C.  P.  302. 

(/)  Rickford  v.  Ridge,  2  Camp. 
537;  BoTid  v.  Warden,  1  Collyer, 
683;  Hare  v.  Henty,  30  L.'j.,  C. 
P.  302.  This  mle  applies  also 
prima,  facie  between  banker  and 
customer  {ibid.) 

(g)  Movie  v.  Brown,  4  Bing. 
N.  Ca.  266;  5  Scott,  694,  S.  C. 

(h)  Beaching  v.  Gower,  Holt*s 
N.  P.  Ca.  315. 
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eheck  was  immediately  receiyed.  The  liability  of  the  drawer 
cannot,  it  is  apprehended,  be  enlarged,  by  circulating  the 
check,  and,  therefore,  in  order  to  charge  him,  if  the  banker 
&il,  the  check,  in  whose  hands  soever  it  be,  must  be  pre- 
sented within  the  period  within  which  the  payee  or  first 
holder  must  have  presented  it,  but  as  against  the  party 
transferring  the  check  to  the  holder,  it  is  sufficient,  what- 
ever be  the  date  of  the  cheek,  to  present  it  or  forward  it  for 
presentment  on  the  day  next  after  the  transfer. 

As  to  the  consequences  of  non-presentment,  the  circum- 
stances which  will  be  evidence  of  presentment,  or  which 
will  excuse  or  waive  non-presentment,  the  reader  is  referred 
to  the  Chapter  on  Presentment  for  Payment. 

Checks,  being  intended  for  immediate  payment  on  being  wiut  amoants  to 
presented,  are  not  usually  accepted.  It  has  been  said,  how-  ^  SHnwM  to 
ever,  that  the  custom  of  London  bankers  to  mark  checks  as  pv  » check. 
good  is  equivalent  to  acceptance,  and  binds  the  banker  to 
pay  the  checks  so  marked  (t).  And  no  doubt,  before  the 
recent  statute,  the  mark  was  an  acceptance  of  which  any 
holder  of  the  check  might  have  availed  himself,  provided 
the  mark  amounted  to  a  writing  within  the  1  &  2  Greo.  4, 
c  78,  8.  2.  But  now,  by  the  19  &  20  Vict.  c.  97,  s.  6,  an 
acceptance  must  be  signed.  If  it  so  happen  that  the  drawee 
of  the  check  is  the  banker  of  the  holder,  as  well  as  of  the 
drawer,  no  promise  by  the  banker  to  pay  the  check  will  be 
implied  by  his  receiving  the  check  from  the  holder  without 
observation,  and  keeping  it  till  the  following  d&j(j\  for 
prima  facte  he  will  be  taken  to  have  received  it  as  the 
nolder's  agent  (  A ). 

It  is  now  and  has  long  been  a  common  practice,  not  only  citMsed  ciwekB. 
in  the  city  of  London  but  throughout  England,  to  write 
across  the  face  of  a  check  the  name  of  a  banker.  The 
meaning  of  this  crossing  was  to  direct  the  drawees  to  pay 
the  check  only  to  the  banker  whose  name  was  written  across; 
and  the  object  was  to  invalidate  the  payment  to  a  wrongful 
holder  in  case  of  loss :  but  it  has  been  held  that  at  common 
law  the  effect  is  to  direct  the  drawees  to  pay  the  check  not 
to  any  particular  banker,  but  only  to  some  banker,  and  not 
to  restrict  its  negotiability.  Therefore,  as  between  the 
banker  and  his  customer,  the  circumstance  of  the  banker 
paying  a  crossed  check,  othei^jwise  than  through  another 
banker,  is  at  common  law  strong  evidence  of  negligence  on 


(i)  JRohton  v.  Bennett,  2  Taunt. 
388;  and  aee  2  M.  &  Rob.  454, 


(f)  Boyd  T.  Emmenon^^  A.  fir 


E.  184. 

{k)  And  see  Kiltbyy,  Wllliamtf 
5  B.  &  Aid.  816 ;  1  D.  &  B.  476, 

S.C. 
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Rtatate  19  &  20 
Vict  M  to 
croased  cbecki. 


the  part  of  the  banker,  rendering  him  responsible  to  his 
customer  (/).  The  holder  may  at  common  law  erase  the 
name  of  the  banker  and  either  substitute  that  of  another 
banker,  or  leave  the  words  and  Co,  remaining  alone  (m)  It 
is  also  not  unusual  to  write  the  words  and  Co.,  only,  in  the 
first  instance,  leaving  the  particular  banker's  name  to  bo 
filled  up  afterwards  or  not,  so  as  to  insure  the  presentment 
by  some  banker  or  other  (»). 

But  the  19  &  20  Vict.  c.  25  recently  enacted,  that  in 
every  case  where  a  draft  on  any  banker  made  payable  to 
bearer  or  to  order  on  demand  bears  across  its  face  an  ad- 
dition of  the  name  of  any  banker,  or  of  the  words  "  and 
Company,"  in  full  or  abbreviated,  either  of  such  additions 
shall  have  the  force  of  a  direction  to  the  bankers,  that  it  is 
to  be  paid  only  to  or  through  some  banker,  and  the  same 
shall  be  payable  only  to,  or  through,  some  banker. 

The  legal  effect  of  this  statute  on  crossed  checks  payable 
to  bearer  should  appear  to  have  been  very  inconsiderable. 
Before  the  statute  payment  otherwise  than  through  some 
banker  was  strong  evidence  of  negligence,  and  therefore 
practically  an  invalid  payment.  Since  the  statute  a  payment 
otherwise  than  through  some  banker  is  invalid  as  matter  of 
law.  The  negotiability  of  crossed  checks,  which  has  been 
found  extremely  convenient  in  business,  seems  to  have  been 
left  as  it  was  before  the  act. 

On  the  construction  of  this  statute),  it  was  held  by  the 
Court  of  Common  Pleas,  though  not  without  much  hesita- 
tion, that  the  crossing  w^as  no  part  of  the  check,  tliat  its  un- 
authorized and  fraudulent  obliteration  was  no  forgery  of  the 
check,  and  therefore  that  the  payment,  without  negligence, 
of  a  check,  the  crossing  whereof  had  been  fraudulently  ob- 
literated, to  a  holder,  not  being  a  banker,  was,  as  betweea 
the  banker  the  drawee  and  his  customer  the  drawer,  a  good 
payment  (o). 


(I)  Bellamy  r.  MajoHhankSf  7 
Exch.  889;  Carlan  y.  Ireland,  25 
Law  J.,  Q.  B.  113;  5  E.  &  B.  765, 
S.  C. 

(m)  Stewart  v.  Lee,  1 M.  &  M. 
168 ;  Bellamy  v.  Majoribanks, 
sapra.  Bat  see  now  21  &  22  Vict, 
c.  79,  infra. 

(«)  Boddingtony.  Schlencker, 
4  B.  &  Ad.  752;  1  N.  &  M.  640, 
S.  C;  Carlon  v.  Ireland,  sapra. 
C.  drew  a  check  oa  his  banker, 
payable  to  A.  and  B.,  assignees  of 
C,  or  bearer,  and  wrote  the  name 


of  their  banker  across  it.  B.,  who 
had  another  private  account  with 
the  banker,  paid  the  chock  into 
that  account;  it  was  held,  that  the 
bankers  were  justified  in  applying 
it  to  that  account,  the  drawer's 
writing  the  name  of  the  bankers 
of  the  payees  of  the  check  across 
it  not  bcinp:,  according  to  the 
custom  of  trade,  information  to 
the  bankers  that  the  money  was 
the  money  of  the  payees. 

(o)  Simmons  v.  Taylor,  27  L.  J. 
46;4C.  B.,N.  8.  463. 
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This  decision  iDtroduced  a  further  legislative  alteration  in       chapter 
the  law  of  cix>8sed  checks.  ^^* 


The  statute  21  &  22  Vict.  c.  79,  ss.  1,  3,  makes  the  cross-  st«tate2i  &22 
ing  a  part  of  the  check,  and  the  fi*audulent  ohliteration  or  '  ^°*  '"• 
alteration  of  the  crossing,  felonj. 

But  the  statute  recognizes  the  right  of  a  lawful  holder  to 
cross  a  check,  and  on  a  check  already  crossed  with  the 
words  "  &  Co."  to  prefix  the  name  of  any  banker. 

It  introduces,  however,  this  alteration  of  the  law,  that  if 
a  check  be  once  crossed  with  the  name  of  a  particular 
banker,  it  is  thenceforth  payable  ouly  through  that  banker. 

It  recognizes  the  decision  of  the  Court  of  Common  Pleas 
in  fiivonr  of  the  banker,  by  enacting  that  where  a  crossing 
has  been  so  altered  or  obliterated  as  not  plainly  to  appear, 
there  a  wrong  payment  in  consequence,  if  without  the  fraud 
or  negligence  of  the  banker,  shall  not  be  questioned. 

The  legislation  on  this  subject  still  seems  to  leave  the  re- 
sult of  the  judicial  application  of  the  common  law  to  crossed 
checks  much  as  it  stood  originally,  except  that  the  crossing 
is  made  part  of  the  check ;  that  the  payment  of  a  crossed 
check  otherwise  than  through  a  banker  is  not  merely  strong 
evidence  of  negligence,  but  is  a  void  payment ;  and  that 
where  a  particular  banker  is  named  in  the  crossing,  his 
name  must  not  be  erased,  and  the  payment  must  be  through 
that  banker. 


A  check  presented  and  paid  is  no  evidence  of  money  lent  wimt  a  dieck  is 
or  advanced  by  the  banker  to  the  customer  {/?).  On  the  ®^*^**"'*®'' 
contrary,  it  is  prirnd  facie  evidence  of  the  repayment,  to 
the  amount  of  the  check  by  the  banker  to  the  customer,  of 
money  previously  lodged  by  the  customer  in  the  banker's 
hands.  A  check,  not  presented,  is  not  evidence  of  money 
previously  lent  by  the  drawer  to  the  payee  (y).  In  other 
words,  the  mere  circumstance  of  one  man  drawing  a  check 
in  favour  of  another  is  no  evidence  of  a  debt  due  from  the 
drawer. 

A  check,  unless  dishonoured,  is  payment  (r).     But  upon  when  a  check 
a  question  whether  a  debt  have  been  paid,  the  mere  produc-  JSJS""^  ^  ^^' 
tion  of  a  check  drawn  by  the  debtor  in  favour  of  the  creditor 
and  paid  by  the  banker,  is  no  evidence  of  payment  («).     It 


ijj>)  Fletcher  y.  Manning,  12 
M.  &  W.  671. 

{q)  Pearce  ▼.  DavU,  1  M.  & 
Rob.  365;  and  see  Auhert  v. 
WaUh,  4  Taant.  293;  Cary  v. 
Oerriihy  4  £«p.  9. 


(r)  Pearce  v.  DarU,  1  M.  & 
Kob.  365;  see  Moore  v.  Barthrop, 
1  B.  &  C.  5;  2  D.  &  R.  25,  S.  C. 

(*)  Hgg  V.  Barnctt,  3  Esp.  196; 
Pearce  v.  DariSy  supra;  Lloyd  v. 
Sandllands,  Gow,  15. 


J2^  /huif/^ 


a/ 
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taken  In  paj- 
ment. 


Whether  holder 
of  check  be 
attlgneeof  a 
choee  in  action. 


Effect  of  drawei^B 
death. 


Of  fmad  In  filling 
np  checlu. 


must  be  further  shown  that  the  check  passed  through  the 
creditor's  hands.  For  this  purpose  it  is  prudent  to  cause 
the  payee  to  write  his  name  across  the  check  or  to  indorse 
it  {t\  But  it  is  not  necessary  to  go  on  and  show  that  the 
debtor  paid  the  check  to  the  creditor  (t^). 

When  the  acceptor  or  drawee  of  a  bill  proposes  to  pay  by 
a  cheeky  the  holder  should  not,  in  strictness,  give  up  die  bill 
till  the  check  is  paid  (v).  It  has,  however,  been  held  that 
the  holder  is  not  guilty  of  neglect  in  giving  up  the  bill 
before  the  check  is  paid  {x) ;  but  it  is  believed  not  to  be 
usual  at  this  day  with  London  bankers  to  exchange  bills  for 
checks,  and  it  is  doubtful  whether  they  would  now  be  pro- 
tected in  so  doing.  If  a  creditor,  however,  in  payment  of 
any  other  debt  than  a  bill  or  note,  take  a  check,  and  the 
buiker  fail,  or  the  check  be  dishonoured,  the  creditor's 
remedies  remain  entire  (y). 

It  has  been  said  that  the  holder  of  an  unpaid  check,  as 
assignee  of  a  chose  in  action,  has  an  equitable  claim  on  the 
drawee,  and  in  the  event  of  his  bankruptcy  may  prove  under 
the  fiat  (z).  But  in  America  it  has  been  held  that  a  check 
is  not  an  equitable  ti'ansfer  by  the  drawer  of  a  part  of  the 
debt  due  to  him  from  the  banker  (a). 

It  seems  that  the  death  of  the  drawer  of  a  check  is  a 
countermand  of  the  banker's  authority  to  pay  it.  But  that 
if  the  banker  do  pay  the  check  before  notice  of  the  death, 
the  payment  is  good (h). 

If  the  sum  for  which  the  customer  drew  the  check  be  frau- 
dulently altered  and  increased,  and  the  banker  pay  the  larger 
sum,  he  cannot  charge  his  customer  with  the  excess,  but 


{f)  AuhertY.  WaUh,  4  Taunt. 
293;  Lloyd  v.  Sandilands,  Grow, 
16. 

(v)  Mountford  v.  Harper,  16 
M.  &  W.  825;  Boswell  v.  Smithy 
6  C.  &  P.  60. 

(v)  Marias,  21 ;  Ward  v.  JEh^ans, 
12  Mod.  521;  Vernon  v.  Boverie, 
2  Show.  296. 

(flj)  Rttssell  v.  Hankey^  6  T.  R. 
18;  Ridley  y.  Blaokett,  Peake's 
Add.  C.  62. 

(y)  Everett  v.  Cbllins,  2  Camp. 
515;  Dent  y.  Jhrnn,  3  Camp.  296; 
Marth  Y.  Pedder,  Holt,  72';  4 
Camp.  257,  S.  C. ;  Tapley  v.  Mar^ 


tens,  8  T.  R.  461;  WyaU  y.  Afar- 
quis  of  Hertford,  3  East,  147. 

(z)  In  Fry  and  Chapman's 
banlmiptcj,  in  the  year  1829, 
several  holders  of  checks  on  the 
bankrupts  claimed  to  prove,  al- 
leging that  they  were  equitable 
assignees  of  choses  in  action.  The 
commissioners  took  time  to  con- 
sider, and  afterwards  disallowed 
the  claim. 

(a)  Ballard  v.  Randall,  1  Gray, 
605. 

(*)  Tate  Y.  Hubert,  2  Ves.  iun. 
118. 
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must  bear  the  loss  (c).    But  should  any  act  of  the  drawer      chapteb 

himself  have  facilitated  or  given,  occasion  to  the  forgery,  he  ^^^-  a 

must  bear  the  loss  himself.     A  customer  of  a  banker  on 

leaving  home,  entrusted  to  his  wife  several  blank  forms  of 

checks,  signed  by  himself,  and  desired  her  to  fill  them  up  I 

according  to  the  exigency  of  his  business.     She  filled  up  one  I 

with  the  woi'ds  fifty-two  pounds  two  shillings,  beginning  I 

the  word  fifty  with  a  small  letter  in  the  middle  of  a  line.  | 

The  figures  52  : 2  were  also  placed  at  a  considerable  distance  ; 

to  the  right  of  the  printed  £.     She  gave  the  check,  thus  ■ 

filled  up,  to  her  husband's  clerk,  to  get  the  money.     He  I 

before  presenting  it,  inserted  the  words,  "three  hundrecT'  * 

before  the  word  fiftt/^  and  the  figure  3  between  the  printed 

£  and  the  figures  52  : 2,  so  that  it  then  appeared  to  be  a 

check  for  352  :  2.     It  was  presented,  and  the  bankers  paid 

it.     Held,  that  the  improper  mode  of  filling  up  the  check 

had  invited  the  forgery,  and,  therefore,  that  the  loss  fell  on 

the  customer  and  not  on  the  banker  {d). 

Branches  of  the  same  banking  company  in  dififerent  towns  Bmnch  banks. 
are  for  many  purposes   distinct.     They  may  give  notices 
of  dishonour  to  each  other,  and  a  check  upon  one,  when 
cashed  by  another,  may  be  considered  as  transferred  and  ^  ^ 

not  paid  (c).  /i^^      ^Zl^T^^^^^^  ^k/>8i^^^-^=^*^  ^^^ 

When  a  plurality  of  persons,  not  being  partners  in  trade,  when  wrerS  ^^  * 
have  money  in  a  bank,  they  must  each  sign  the  check.     If  JUJJJjS^hect 
one  abscond,  equity  will  relieve  the  others,  and  assist  them 
to  get  the  money  (f). 

It  has  not  been  unusual  for  bankers  to  enter  checks  in  the  From  what 
pass-book  as  of  the  date  when  they  were  drawn,  and  not  as  JSSSddebfuieir 
of  the  date  when  they  were  actually  paid,  and  to  calculate  customenwiui 
interest  accordingly.     But  a  banker  should  debit  his  cus-  *^**^ 
tomer,  not  from  the  date  of  the  check  but  from  the  time  of 
payment  {g). 

The  9  &   10  Will.   3,  c.  17,   applies  only   to  bills   of  checks  not  pro. 
exdiange  payable  after  date.     Checks,  therefore,  are  not  *~*^**- 
protestable  (^). 

(e)  Ball  ▼.  I'^iller,  5  B.  &  C.  61;   Woodland  t.  Ihar,  26  L.  J., 

750;  8  D.  &  R.  464,  S.  C;  Smith  Q.  B.  202;  7  E.  &  B.  519,  S.  C. 
T.  Mercer,  6  Taunt.  76;  1  Marsh.  (/)  Ex  parte  Hunter,  2  Rose, 

453,  S.  C.  363.  See  post,  Chap.  XV.,  on  Pay- 

(rf)   Young  t.  Grote,  4  Bing.  MENT. 
253;  12  Moore,  484,  S.  C.     See  (y)   Ooodbod if  r.  Foster,  Camh. 

observationa   on    this   important  Sum.  Ass.  1831,  Ly^ndhurst,  C.B. 
ease,  poet  (A)  Grant  y,  Vaugluin,3B\ar, 

(0  CUfder, Bailey, UU.&W.  1516. 
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CHAPTEE 

111. 


Might  formerly 
be  n^ferred  to  the 
Master  to  com- 
pute. 


A  check,  like  a  bill  or  note,  might  formerly,  it  seems,  be 
referred  to  the  Master  to  cojnpute  principal  and  interest  1 1). 
But  by  the  15  &  16  Vict.  c.  76,  s.  92,  this  is  rendered  un- 
necessary, and  in  actions  where  the  plaintiff  seeks  to  recover 
a  debt  or  liquidated  demand  in  money,  judgment  by  default 
is  final  (k). 


RlKht  to  caah  a 
check. 


A  stakeholder  who  cashes  a  check  deposited  with  him  is 
not,  if  the  parties  agreed  to  treat  the  check  as  money,  guilty 
of  a  breach  of  duty  (/). 


Overdae  check. 


As  to  the  title  of  a  man  receiving  money  on  an  over- 
due check  which  had  been  lost,  see  the  Chapter  on 
Trai^sfek. 


within  BlUi  of 
Exchange  Act. 


A  check  is  within  the  Bills  of  Exchange  Act^  18  &  19 
Vict.  c.  67  (w). 


Execution. 


A  check  may  be  taken  in  execution  (n). 


CheckB  payable 
to  order. 


An/ 


The  Statute  16  &  17  Vict.  c.  59,  s.  19,  introduces  a  new 
description  of  draft  on  a  banker,  differinff  in  some  respects 
from  a  check,  and  in  others  from  a  bill  of  exchange.  The 
enactment  applies  to  a  draft  on  a  banker  payable  to  order 
on  demand.  The  statute  enacts,  that  the  banker  who  pays 
the  bearer  is  not  to  be  responsible  for  the  genuineness 
of  the  indorsement,  as  he  would  be  if  it  were  an  ordi- 
nary bill  of  exchange,  but  on  the  other  hand  the  bearer 
cannot  charge  the  drawer  without  making  title  through  the 
first  indorsement  as  he  could  on  an  ordinary  check  payable  ' 
to  bearer. 

A  banker's  draft  payable  to  order  is  now  very  commonly 
used  for  remittances  by  post  or  otherwise.  No  innocent 
transferee  for  value  can  succeed  in  an  action  against  the 
drawer,  unless  he  derive  title  through  the  payee's  indorse- 
ment. The  drawer  is  therefore,  in  an  action  against  himself 
on  the  check,  protected  by  the  ordinary  consequences  of 
forgery  civil  and  criminal.  While  in  an  action  by  himself 
against  his  own  banker  for  the  balance  of  his  account^  the 
banker,  when  he  sets  up  as  an  answer  the  payment  of  the 


(i)  See  Benthamy.  Lord  Chei- 
terfieJd,  6  Scott,  417. 

(*)  Sect.  93. 

(J)  Wilkimon  v.  QocUfreyy  9 
Ad.  &  E.  536. 


(m)  Ihfre  v.  Wallery  29  L.  J., 
Ex.  246;  6  H.  &  N.  460,  S.  C. 

in)  1  &  2  Vict.  c.  110,  s.  12; 
Watts  y.  Jefferies,  3  Mac.  &  G. 
422;  15  Jur.  435,  S.  C. 
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check,  is  at  all  events  in  no  better  position  than  he  would 
have  occupied  had  the  check  been  originally  made  payable 
to  bearer.  Indeed,  cases  may  be  imagined  in  which  the 
forged  indorsement  may  assist  the  drawer  in  proving  col- 
lusion or  gross  negligence  against  the  banker. 

Checks   payable   to  bearer  may   be   crossed  like  other 
checksy  and,  it  is  conceived,  with  the  same  consequences  (o). 


CHAPTER 
III. 


(p)  19  &  20  Vict.  c.  26;  21  &  22  Vict.  c.  79. 
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CHAPTER 
IV. 

What  it  Is. 


Reqalretno 
stamp. 


What  it  is 

Requires  no  Stamp    . 

Unless  it  amounts  to  a  Note 
or  Agreement 


CHAPTER    IV. 
OF  AN  I  O  U. 

.    28 
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Consideration         .  29 

To  restrain  an  Action       .    29 


A  HEBE  acknowledgment  of  a  debt  does  not  amount  to  a 
promissory  note. 

Such  an  acknowledgment  is  frequently  made  in  an  abbre- 
viated form,  thus, 

London^  \st  January,  1866. 
Mr.  A.  B. 

10  U  £100. 

CD. 

An  acknowledgment  of  a  debt  in  this  form  is  called  an 
I  O  U.  It  is  evidence  of  an  account  stated  but  not  of 
money  lent  (a). 

Not  amounting  to  a  promissory  note  (b),  and  being  merely 
evidence  of  a  debt  due  by  virtue  of  some  antecedent  con- 
tract, it  requires  no  stamp  (c).  Nor  indeed  is  a  stamp 
required  for  any  instrument  wnich  is  merely  an  acknowledg- 
ment of  money  deposited  to  be  accounted  for,  and  not  a 
receipt  for  money  antecedently  due  ( rf).  Therefore  a  paper 
stating  that  the  party  signing  it  had  certain  bills  in  his 
hands,  which  he  held  to  get  discounted  or  return  on  demand, 
requires  no  stamp  (e). 

UnieM  it  amoant        But  if  the  I  O  U  Contain  an  agreement  that  it  is  to  be 
agroementT  P&^<^  ^^  &  given  day  it  will  be  a  promissory  note,  and  must 


(a)  Ibsenmayer  t.  Adcock,  16 
M.  &  W.  449. 

(d)  Bnt  if  the  consideration  be 
stated,  it  has  been  held  in  America 
to  be  a  promissory  note.  Fleming 
T.  Bwrge^  6  Alabama,  873. 

{c)  FUher  v.  Leslie,  1  £sp.  425; 
Israel  y.  Israel,  1  Camp.  499; 
Childers  t.  Bmtlnois,  D.  &  R., 
N.  P.  Ca.  8;  Beecking  v.  Wett- 
broohy  8  M.  &  W.  412. 

{d)  Tompkins  v.  Ashhy,  6  B.  & 


C.  541;  9  D.  &  R.  543;  1 M.  &  M. 
32,  S.  C;  Cdsbome  v.  Button, 
Selwyn's  N.  P.  381, 9th  ed.;  Payne 
y.  Jenkins,  4  C.  &  P.  324. 

(<;)  Mullen  V.  Hutchison,  8  C. 
&  P.  92;  7  B.  &  C.  639,  S.  C. ; 
Langdon  y.  Wilson,  2  Man.  8c  R. 
10;  Williamson  t.  Bennett,  2 
Camp.  417;  Home  t.  Bed/earn^ 
4  Bing.  N.  Ca.  433;  6  Scott,  260, 
S.C. 


Of  an  10  U. 
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be  stamped  as  such.  And  if  the  contracting  words  be  such 
as  to  make  it  not  a  promissory  note,  but  an  agreement,  it 
must  be  stamped  accordingly  (/*),  unless  it  be  under  51,  in 
amount  {g). 

The  following  instrument  was  held  to  be  a  mere  I  O  U, 
not  to  be  a  promissory  note,  and  to  require  no  stamp: 
•*1839,  Nov.  11,  lOU  forty-five  pounds  thirteen  shillings, 
which  I  borrowed  of  Mrs.  Melanotte,  and  to  pay  her  five 
per  cent,  till  paid"  (A).  An  instrument  in  this  form,  "10 
Mr.  John  Grould  the  sum  of  200/.  for  value  received," 
requires  no  stamp  (t). 

It  is  conceived  that  a  mere  I  O  U,  given  by  a  surety 
for  the  debt  of  another  man,  is  void  by  the  Statute  of 
Frauds  (A).  But  perhaps  the  Mercantile  Law  Amendment 
Act  (19  &  20  Vict.  c.  97,  s.  3),  which  removes  the  necessity 
of  the  consideration  appearing  in  writing,  may  obviate  the 
objection  (/). 

An  ion  ought  regularly  to  be  addressed  to  the  creditor  Need  not  be 
by  name  ;  but  though  not  addressed  to  any  one  it  will  be  JS^SS?  *^  **** 
eridence  for  the  plaintifi^,  if  produced  by  him  (wi).  This  rule 
was  convenient  and  safe.  For,  before  the  alteration  of  the 
law  making  parties  to  the  action  competent  witnesses,  if  the 
I O  U  were  given  (as  it  often  is)  when  no  one  but  the  plain- 
tiff and  defendant  were  present,  it  would  have  been  impos- 
sible for  the  plaintiff  to  prove  how  he  became  possessed  of 
it,  but  if  the  I  O  U  were  given  to  a  third  party  the  defend- 
ant bad  ordinarily  the  means  of  proving  it. 

It  has  been  held  that  a  bill  in  equity  will  lie  to  discover  Bin  to  cUacoyer 
whether  an  I O  U  were  given  for  a  gaming  debt  (n).  oonrfdemtion. 

There  are  cases  where  the  Court  will  restrain  an  action  to  nstnin  an 
on  an  I  O  U  (o).  •*^^- 


(/)  BrooJU  ▼.  Mhim,  2  M.  & 
W.  74. 

(^)  Bffafu  T.  Phillpatts,  9  C.  & 
P.  270;  23  Vict.  c.  15. 

(A)  Melanotte  ▼.  T^(udale,  13 
M.  fc  W.  216 ;  SmUh  v.  Smith,  1 
F.  &  F.  539. 

(t)  Gould  Y.  CoomhSf  14  L.  J., 
C.  P.  175;  1  C.  B.  543,  S.C. 

(1)  So  held  by  the  Court  of 
Exchequer,  in  1845.  Admitted 
by  coimflel  to  be  ao.  And  see 
GotUd  V.  Qwmbt,  14  L.  J.,  C.  P. 
176;  1  C.  B.  660. 

(?)  An  I  O  U  jointly  signed  by 


debtor  and  surety  was  held  evi- 
dence of  a  joint  account  stated 
with  creditor.  Buck  v.  Hurst,  L. 
R.,  1  C.  P.  297. 

{m)  CurtU  V.  Richards,  1 M.  & 
G.  46;  1  Scott,  N.  R.  155 ;  Doug- 
las y.  Holme,  12  A.  &  E.  146; 
Msher  V.  Leslie,  1  Esp.  427; 
Fesenmayer  t.  Adeoch,  16  M.  & 
W.  449. 

(n)  Wilkinson  v.  VEaugier, 
2  Y.  &  Col.  366. 

{p)  Quarrier  y.  Colston,  12  L. 
J.,  Ch.  57 ;  6  Jnr.  959. 
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Whatever  a  man  may  do  bj  himself  (except  in  virtue  of  Agents. 
a  <lelegated  authoritj),  he  may  do  bj  his  agent  (a). 

Disqualifications  for  contracting  on  a  person's  own  account  ^^o  ™«J  *« ««» 
are  not  disqualifications   for   contracting  as   an  agent   for  ***"'' 
another ;  for  an  agent  is  considered  as  a  mere  instrument. 
Therefore,  infants  (6),  married  women,   persons   attainted, 
outlawed,   or   excommunicated,   aliens,   and   other  persons 
labouring  under  disabilities,  may  be  agents  (c). 

Loose  expressions  are  to  be  found  in  the  books  as  to  the  ^  special  and  a 
distinction  between  a  special  and  a  general  agent.     But  all  »**"'^"«®"^- 
agents  are  more  or  less  general,  and  all  are  more  or  less 
special. 

A  more  important  distinction  is  between  the  actual  and  Actual  and 
the  ostensible  authority  of  an  agent.  If  the  principal's  re-  uiomy^***"' 
presentations  or  acts  give  to  the  agent  the  appearance  of  an 
authority  larger  than  the  agent  actually  possesses,  the  prin- 
cipal may  be  bound  by  such  of  the  agent's  acta  as,  although 
beyond  the  line  of  tlie  agent's  actual  authority,  are  still 
"within  the  margin  of  his  ostensible  or  apparent  authority. 
And  this,  on  the  established  and  elementary  principle,  that 
untrue  representations,  on  the  faith  of  which  a  man  induces 
a  third  person  to  act,  bind  the  party  making  tliem. 

No  particular  form  of  appointment  is  necessary  to  enable  How  an  agent 
an  agent  to  draw,  accept,  or  indorse  bills,  so  as  to  charge  his  ^iJtSd.*^ 
principal.     He  may  be  specially  appointed  for  this  purpose 

(a)  Combe's  eagCf  9  Rep.  75.  neyat  law  to  conduct  raita.    Mir- 

(Jf)  Bat  an  infant,  though  he  ror,  c.  2,  s.  21 ;  Co.  Litt.  128  a. 

may  be  a  priTate,  cannot  be  a  (c)  Co.  Litt.  52  a. 

public  attomev ;  that  is,  an  attor- 
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or  may  derive  his  power  from  some  general  or  implied 
authority.  • 

Subsequent  recognition  of  an  agent's  acts  is  equivalent  to 
previous  authority  ;  provided  the  agent,  when  he  acted, 
assumed  to  act  as  agent  {d). 

General  authorities  to  transact  business,  and  to  receive 
and  discharge  debts,  do  not  confer  upon  an  agent  the  power 
of  accepting  or  indorsing  bills,  so  as  to  charge  his  principal  (c). 
And  special  authorities  to  accept  or  indorse  are  construed 
strictly.  A.  B.,  who  carried  on  business  on  his  own  account^ 
and  also  in  partnership,  went  abroad,  and  gave  to  certain 
persons  in  this  country  two  powers  of  attorney  ;  by  the  first 
of  which,  authority  was  given  for  him,  and  in  his  name  and 
to  his  use,  to  do  certain  specific  acts  (and,  amongst  others, 
to  indorse  bills,  &c.),  and  generally  to  act  for  him,  as -he 
might  do  if  he  were  present;  and,  by  the  second,  authority 
was  given,  "for  him,  and  on  his  behalf,  to  accept  bills  drawn 
on  him  by  his  agents  or  correspondents."  C.  D.,  one  of 
A.  B.'s  partners  (and  who  acted  as  his  agent),  in  order  to 
raise  money  for  payment  of  the  creditors  of  the  joint  concern, 
drew  a  bill  which  the  attorney  accepted  in  A.  B.'s  name  by 
procuration.  In  action  against  A.  B.  by  the  indorsee  of 
the  bill,  held,  fii*st,  that  the  right  of  the  indorsee  depended 
upon  the  authority  given  to  the  attorney  ;  secondly,  that 
the  power  applied  only  to  A.  B.'s  individual,  and  not  to  his 
partnership  aflfiiirs  ;  thirdly,  that  the  special  power  to  accept 
extended  only  to  bills  drawn  by  an  agent  in  that  capacity  ; 
and  that  C.  D.  did  not  draw  the  bills  in  question  as  agent^ 
but  as  partner ;  and,  lastly,  that  the  general  words  in  the 
power  of  attorney  were  not  to  be  construed  at  large,  but  as 
giving  general  powers  for  the  carrying  into  effect  the  special 
purposes  for  which  they  were  given  (y).     An  authority  to 


(d)  Viner's  Ab.  Ratihabition ; 
Saunderton  v.  GriffithSy  5  B.  & 
C.  909;  D.  &  R.  643;  Vere  v. 
Ashhy,  10  B.  &  C.  288.  See  the 
law  of  Ratihabition  discussed  in 
WlUony.  Tummon,  6  M.  &  G.  236, 
which  is  the  leading  case  on  the 
subject.  See  also  Ancon-a  v. 
Marks,  31  L.  J.,  Exch.  163 ;  7  N. 
&  N.  686.  In  America  it  has 
been  held  that  ratihabition  will 
not  relieve  the  agent  from  per- 
sonal liability  on  a  promissory- 
note  once  incurrred.  Rossiter  v. 
BosHter,  8  Wendell,  494. 

(e)  Hogg  v.  Snuithy  1  Taunt. 
847,  and  Hay  v.  Goldxjnidf  there 


cited;  Murray t.  J5a^  India  Com' 
pany,  5  B.  &  Aid.  204 ;  and  see 
Howardy.  BaillU,  2  H.  Bla.  618; 
Gardner  v.  Bailie ,  6  T.  R.  591 ; 
Kilgour  v.  Mnlyson,  1  H.  Bla. 
155 ;  Hay  v.  Goldsmi-d,  2  Smith's 
Rep.  79;  Bsdaile  v.  Lannvze,  1 
Y.  ft  Col.  394.  But  where  an 
agent  managed  a  business  and 
acted  ostensibly  as  principal,  it 
was  held  that  ne  could  bind  his 
principal  by  accepting  a  bill,  even 
though  expressly  forbidden  so  to 
do.  Edmunds  v.  Bushellj  L.  R., 
IQ.  B.  97;35L.  J.  21. 

(/)  Attwood  V.  MunningSt  7 
B.  ft  C.  278  ;    1   M.   ft    R.   78. 
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indorse  bills  remitted  to  the  pHncipal,  gives  no  power  to 
indorse  a  bill  wliich  the  principal  could  not  have  indorsed 
without  a  fraud,  although  the  bill  get  into  the  hands  of  a 
bond  fide  holder  for  value  without  notice  (^).  It  would 
have  been  otherwise  had  the  principal  himself  indorsed^ A). 

The  words  ^^per  procuration^  are  an  express  intimation 
of  a  special  and  limited  authority.  And  a  person  who  takes 
a  bill  so  drawn,  accepted  or  indorsed,  is  bound  to  inquire 
into  the  extent  of  the  authority  (t). 


An  authority  is  often  implied  from  circumstances ;  as  if 
the  agent  has  formerly  been  in  the  habit  of  dra¥ringy 
accepting  or  indorsing  for  his  principal,  and  his  principal  has 
recognized  his  acts.  Thus,  to  an  action  against  an  acceptor 
of  a  bill,  the  defence  was,  that  the  drawer  had  forged  the 
acceptor's  signature,  in  answer  to  which  it  was  proved  that 
the  defendant  had  previously  paid  such  acceptances ;  and 
this  was  held  proof  of  authority  to  the  drawer  (A), 


rathoritj. 
be  inferred. 


'<  It  may  be  admitted,**  says  Tindal,  C.  J.,  ''  that  an  autho-  Ty>  laaatm, 
rity  to  draw  does  not  import  in  itself  an  authority  to  indorse 
bills ;  but  still  the  evidence  of  such  authority  to  draw  is  not 
to  be  withheld  from  the  jury,  where  they  are  to  determine 
on  the  whole  of  the  evidence,  whether  an  authority  to  in- 
dorse existed  or  not"(/).  And  therefore,  from  the  facts 
that  the  defendant's  confidential  clerk  had  been  accustomed 
to  draw  checks  for  them,  that  in  one  instance  they  had 
authorized  him  to  indorse,  and  in  two  other  instances  had 
received  money  obtained  by  his  indorsing  in  their  name,  a 
jnry  was  held  warranted  in  inferring  that  the  olerk  had  a 
general  authority  to  indorse  (m). 

The  acceptance  of  a  bill  drawn  by  procuration  is  an  admis-  Wh«D  •dmtued. 
sion  of  the  agent's  authority  to  draw,  but  no  admission  of 


See  Bank  of  Bengal  t.  M'Cleod, 
7  Moore,  P.  C.  C.  35. 

(a)  Egam  v.  Pilica,  14  L.  J., 
C.  P.  15;  7  M.  &  G.  613,  S.  C. 

(A)  Ibid. 

(t)  Alexander  v.  APXenzie,  6 
C.  B.  766;  18  L,  J.,  C.  P.  94, 
8.  C. ;  Attrvood y.  MunninffSf  7  B. 
&  C.  278 ;  Bayley  on  Bills,  6  Ed, 
82;  Smith's  Mercantile  Law,  5  £d. 
134 ;  StoM  T.  JSlliott,  31  L.  J., 
260,  C.  P. ;  12  C.  B.,  N.  S.  373, 
B. 


S.  C.  Bat  the  Conrt  of  Exche- 
quer seem  to  haye  adopted  a  dif- 
ferent rnle  in  the  case  oi  a  charter- 
party  signed  P.  P. 

(^k)  Barber  y.  Oingell,  3  Esp. 
60;  lAewellynY,  Winekwarthj  18 
M.  k,  W.  598 ;  Ca^h  v.  Taylor, 
Lloyd  and  WeUby's  Mercantile 
Cases,  178;  8  L.  J.,  K,  B.  262. 

(/)  Prescott  y.  Flinn,  9  Bing. 
19 ;  2  Moo.  &  Sc.  22,  S.  C. 

(m)  Ibid. 

D 
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ConseqnenoM  of 
an  affent  exceed- 
ing hlg  aathorlty, 


Unaothorized 
Indoncment. 


Delivery. 


Pledging. 


his  authority  to  indorse,  though  the  indorsement  were  on 
the  bill  at  the  time  of  acceptance  (n). 

An  agent  who  exceeds  his  authority,  in  negotiating  a  bill, 
cannot  convey  a  title  to  it,  if  overdue  at  the  time ;  and  a 
party,  who  takes  a  bill  from  an  agent  under  such  circum- 
stances that  his  title  is  affected  by  the  wrongful  act  of  the 
agent,  is  liable  to  refund,  to  the  principal,  money  which 
he  may  receive  in  discharge  of  the  bill  from  the  previous 
parties  ;  or,  if  in  lieu  of  money  he  take  a  substituted  bill, 
such  second  bill  belongs  to  the  principal,  and  the  principal 
may  countermand  payment.  For  neither  in  the  first  bill, 
or  in  the  fruit  of  it,  the  second  bill,  or  in  money  received 
on  either,  has  he  any  greater  interest  than  his  indorser  could 
conv^ey,  viz.  the  interest  of  an  agent,  and  a  principal  has  a 
right  to  countermand  payment  to  his  agent  (p). 

If  an  agent  indorse,  without  authority,  a  bill  payable  only 
to  order,  such  indorsement  conveys  no  right  of  action,  except 
against  the  party  indorsing  (/?). 

But  the  unauthorized  delivery  of  bills  or  notes  payable 
to  bearer,  gives  a  bond  fide  holder  a  claim  on  the  other 
parties  {q). 

But  in  any  case,  if  the  transferee  know  that  the  transferor 
has  no  right  to  pass  the  bills,  he  can  acquire  no  property  in 
them.  Thus,  where  the  plaintiff  indorsed  bills  to  A.  B. 
specially  in  this  form,  "  Pay  A.  B.  or  order,  for  account  ojf 
plaintiffs,"  and  A.  B.  pledged  the  bills  with  defendant  for 
his  private  debt,  it  was  held  that  the  defendant  took  them 
with  sufficient  notice  that  they  did  not  belong  to  A.  B., 
and  that  defendant  was  liable  to  plaintiffs  in  an  action  of 
trover  (r). 

An  agent,  who  receives  a  bill  for  the  purpose  of  getting 
it  discounted,  has  no  right  to  pawn  it  for  a  sum  smaller 
than  the  amount  of  the  bill,  minus  the  discount,  for  his 


(»)  Hoblnson  v.  Yarrow,  7 
Tannt.  456 ;  1  Moo.  150.  See  the 
Chapter  on  Acceptance. 

(o)  Lee  V.  Zagyry,  8  Tannt. 
114;  1  Moo.  556. 

(/?)  See  Fearn  y.  Flliea^  7  M. 
&  G.  613;  14  L.  J.,  C.  P.  15,  S.  C. 

iq)  Barley,  106;  Miller  v. 
Jlaee,  1  Borr.  462;  Lawtan  y. 


Wetton,  ^  ^.gp.  66 ;  JRaph/tel  v. 
Bank  ofhngland,  17  C.  B.  161. 
See  Chap.  xi.  on  Transfeb. 

(r)  IVenttell  v.  Barandon^  8 
Tannt.  10^:  1  Moo.  543,  S.  C. 
See  the  8u.>ject  of  restricrive  in- 
dorsements more  fully  treated  in 
the  Chapter  on  Tbansfeb. 
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cmploTer  mmj,  bv  Ae  pawnee's  detention  of  the  bill,  or  bv       cbaitek 
his  change  of  residence,  or  bv  its  further  negotiation,  be  ^'- 

pnrented  from  raising  on  the  bill  its  full  value,  and  yet 
he  expoeed  to  paj  its  full  amount  to  a  subsequent  bona  ^de 
holder. 

An  agent  or  bill  broker,  intmsted  to  discount^  has  no  right  Bin  broken. 
to  pledge  the  bill  as  a  security  for  money  previously  due 
finom  himself  («).  And  it  is  very  doubtful  whether  an  usage 
entitling  him  to  do  so  would  be  legal  (/).  Ptima  facie^  a 
bill  broker  has  no  right  to  pledge  the  bills  of  his  different 
customers  in  one  mass,  for  that  might  subject  a  bill  to  a  lien 
beyond  the  amount  advanced  npon  it  (^).  But  the  usage  of 
a  particular  district  may  enlarge  the  authority  of  a  bill 
broker,  and  give  him  a  right  to  pledge  the  bills  of  different 
customers  in  one  mass  (/).  Such  v&  the  usage  of  bill  brokers 
in  the  city  of  London,  and  it  is  not  an  unreasonable  one, 
for  although  it  may  occasionally  be  attended  with  incon- 
venience, yet,  on  the  other  hand,  the  bill  broker  may  oAen 
raise  money  on  a  large  scale  on  better  terms  than  on  a  small 
one,  or  disconnt,  with  other  biUs,  bilb  which  alone  could 
not  be  discounted  at  all  (u). 

If  an  offer  to  accept  be  made  by  an  agent,  the  holder  may  wtien  tti«.iin>- 
and  should  require  the  production  of  his  authority,  and,  if  JjSSt^MiiSirity 
sadsfikctory  authority  be  not  produced,  may  treat  the  bill  nuur  be  required. 
as  dishonoured.     "A  person  taking  an  acceptance  importing 
to  be  by  procuration,*'  says  Mr.  Justice  Bayley,  "  ought  to 
exercise  due  caution,  for  he  must  take  it  upon  the  cixnlit  of 
the  party  who  assumes  the  authority  to  accept,  and  it  would 
be  only  reasonable  prudence  to  require  the  production  of 
that  authority ''(jr).     It  has  been  doubted  whether,  in  any 
case,  a  holder  is  bound  to  acquiesce  in  an  acceptance  by  an 
agent,  on  the  same  principle  that  it  has  been  held  that  a 
purchaser  is  not  bound  to  accept  a  conveyance  to  be  exe- 
cuted by  a  power  of  attorney,  viz. :  that  it  will  multiply  the 
proofs  necessary  to  sustain  his  title  (y). 

(*)  Baynes  v.  Fbitevy  2  C.  &  entirely  on  the  coarse  of  dealing:.*' 

M.  237.  Ibid.    Ihfter  v.  Pearson,  1  C, 

(/)  FoitfTT.  Prarton,  1  C,  M.  M.  &  R.  849. 

&  R.  S49;  5  Tvr.  255,  S.  C.  (r)  Attnroad  t.  ^Nnningn,  7 

(«)  "A   bilf  broker  is  not  a  B.  &  C.  278;  1  M.  &  R.  78. 

person  known   to  the  law  with  (y)  See  Coore  y.  Callaway,  I 

certain  prescribed  dnties,  bat  his  Esp.  115;  Chitty,  283. 
eniplojinent  ia  one  which  depends 
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CHAPTER 
V. 


How  determined. 


Delegated. 


Effect  of  notice 
to  an  agent. 


Penofnal  liability 
of  an  agent  to 
thlid  penous. 


The  authority  of  an  agent  will  be  presumed  to  continue 
till  due  notice  of  its  revocation  has  been  given ;  and  such 
notice  should  be,  as  to  strangers,  hj  publication  in  the 
Gazette;  and,  as  to  customers  and  correspondents,  bj  ex- 
press individual  communication  (b), 

A  mere  agent  cannot  delegate  his  authority,  unless  spe- 
cially authorized  so  to  do  (c). 

The  effect  of  notice  to  an  agent  of  an  infirmity  in  the 
title  to  a  bill  of  exchange  which  he  receives  for  his  prin- 
cipal will  be  discussed  in  the  Chapter  on  Consideration. 

An  agent  will  be  personally  liable  to  third  persons  on  his 
drawing,  indorsing  or  accepting,  unless  he  either  sign  his 
princi{)ars  name  only,  or  expressly  state  in  writing  his 
ministerial  character,  and  that  he  signs  only  in  that  cha- 
racter ;  "  unless,"  to  use  the  words  of  Lord  Ellenborough  (rf), 
*'  he  states  upon  the  face  of  the  bill  that  he  subscribes  it  for 
another  ;  unless  he  says  plainly,  '  I  am  the  mere  scribe.'  " 

Thus,  where  the  defendant,  agent  of  a  banker,  drew  the 
following  bill :  "  Pay  to  the  order  of  A.  B.  50/.,  value  re- 
ceived, which  place  to  the  account  of  the  Durham  Bank,  as 
advised,"  and  subscribed  his  own  name,  it  was  held  that  the 
defendant  was  personally  answerable  and  he  alone,  though 
the  plaintiff,  the  payee,  knew  that  he  was  only  agent  (e). 
So,  if  a  broker  draws  upon  the  buyer  of  goods  which  he  has 
sold  for  his  principal  in  favour  of  the  latter,  to  w^hom  he 
indorses  the  bill,  he  is  liable,  as  drawer,  to  his  principal  (y). 
A  bill  for  200/.  was  drawn  upon  the  defendant  by  the  de- 
scription of  "  Mr.  H.  Bishop,  Cashier  of  the  Yorh  Buildings 
Company,  at  their  house  in  Winchester  Street,  London  ;^^ 
and  the  bill  directed  him  to  place  the  200/.  to  the  account 
of  the  company.  The  letter  of  advice  from  the  drawer  of 
the  bill  was  sent  to  the  companv,  and  by  their  direction  the 
defendant  accepted  it,  in  this  form,  "Accepted,  13th  June, 
1 732,  per  H.  Bishop."  He  was  held  responsible,  the  Court 
considering  the  addition  to  his  name  as  merely  descriptive. 


(J)  See  Newzome  v.  Colez,  2 
Camp.  617. 

{&)  Combe's  case,  9  Rep.  75  ; 
PalliseTY.  Ord,  Bunb.  166.  But 
an  anthoritj  to  indorse  may  imply 
an  authority  to  indorse  by  the  hand 
of  another  in  the  agent's  presence. 
Lord  V.  Hall,  9  L.  J.,  C.  P.  147  ; 
8  C.  B.  627,  S.  C. ;  see  also  Ex 
parte  Sutton^  2  Cox,  84. 


(rf)  LeadHtter  v.  J^arrow,  5  M. 
&  S.  345;  iSowerhyy,  JBvtelufr,  2 
C.  &  M.  368;  4  Tyr.  320,  S.  C; 
Alexander  t.  Sizer,  L.  R.,  4  Ex. 
105  ;  37  L.  J.  59,  S.  C. 

ie)  Ibid. ;  Goupy  v.  Harden,  7 
Taimt.  160 ;  2  Marsh.  454. 

(/)  Lefevre  v.  Lloyd,  6  Taunt. 
749;  1  Marsh.  318. 
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the  order  to  place  the  sum  to  the  account  of  the  company 

as  a  direction  how  to  reimburse  himself,  and  the  letter  of 

advice  inadmissible  to  superadd  to  the  terms  of  the  biJl,  as 
against  the  plaintiff,  an  indorsee  {g).  And  a  bill  directed  to 
W.  C.  for  value  received  in  machinery  supplied  to  the  adven- 
turers in  Hayter  and  Holme  Moor  Mines,  and  accepted  as 
follows  :  "Accepted  for  the  companies,  payable  at  the  Union 
Bank,  &c.,  W.  C,  Purser,"  was  held  to  create  a  personal 
liability  (A). 

The  rule  of  law  as  to  simple  contracts  in  writing,  other  inndmissibfii^ 
than  bills  and  notes,  is,  that  parol  evidence  is  admissible  to  toSSigeSS 
charge  nnnamed  principals,  and  so  it  is  to  give  them  the 
benefit  of  the  contract  (t)  ;  but  it  is  inadmissible  for  the 
purpose  of  discharging  the  agent,  who  signs  as  if  he  were 
principal  in  his  own  name  {j).  And  the  rule  of  law  is 
reasonable,  for  in  the  two  former  cases  the  evidence  is  con- 
sistent with  the  instrument,  for  it  admits  the  agent  to  be 
entitled  or  bound  ;  but  in  the  latter  case  such  evidence 
would  be  inconsistent  with  the  terms  of  the  instrument  (Jk), 

Yet  it  is  coDceived  that  the  law  as  to  negotiable  instru-  ko  one  lUbie  oa 
ments  is  different  in  one  respect,  to  wit,  that  where  the  prin-  *  ^^  °^**'  **^ 
cipal's  name  does  not  appear,  he  is  not  liable  on  a  bill  or 
note  as  a  party  to  the  instrument  (/). 


name  appeaxB. 


(^)  Thomas  r.  Bishops  2  Stra. 
955;  Hew  t.  PeHet,  1  A.  &  E. 
196;  3  Ney.  &  M.  456,  S.  C,  nom. 
Crew  T.  Pettet,  ante.  As  to  an 
agent's  remedy,  see  Huntley  t. 
Sanderson,  3  Tyr.  469;  1 C.  &  M. 
467,  S.  C. 

(A)  Mare  t.  Charles^  25  L.  J., 
Q.  B.  119;  5  E.  &  B..978,  S.  C. 
See  jy0«^,  as  to  officers  of  a  pabllc 
company  ogning  in  their  own 
name. 

(i)  As  to  the  cases  in  which  a 
man  who  signs  himself  agent  may 
come  forwa^  and  sue  as  principal, 
nee  Bickerton  v.  Burrell,  6  M.  & 
S.  38a,  and  Rayner  t.  Grotey  16 
I*.  J.,  Exch.  82;  16  M.  &  W.  359, 
S.C. 

ij)  As  to  cases  in  which  an 
agent  has  been  held  ^rsonally 
liable  at  law,  hat  not  m  equity, 
where  he  described  himself  as 
agent,  see  further  Wake  v.  Harrop^ 
30  L.  J.,  Exch.  273 ;  Price  v.  Tay- 
lor, hli,  St,  N.  540.    And  for  his 


right  to  make  himself  so  liable 
instead  of  his  principal,  see  Crop- 
per y.  Cooky  L.  R.,  3  C.  P.  194, 
where  a  local  custom  to  that  effect 
was  held  good  and  equivalent  to 
authority. 

(As)  Hlggi/ns  v.  Senior,  8  M.  & 
W.  834. 

( I)  See  an  American  case,  Stoiy 
on  Agency,  1 25,  n.  See  also  Pentz 
T.  Stantony  10  Wend.  271;  Conro 
V.  Port  Henry  Iron  Company ,  12 
Ban.  551 ;  and  the  obsenrations 
of  Lord  Ellenborough  and  TAr.  J. 
Holroyd,  in  Leadhitter  t.  FarroWy 
5  M.  &  S.  349;  Bvlt  y.  Morrell, 
12  A.  &  E.  750.  But  see  Lindus 
T.  Bradwell,  5  C.  B.  583,  where 
a  bill  drawn  on  the  principal,  ac- 
cepted by  the  agent  (the  wife)  in 
the  agent's  name,  was  held  binding 
on  the  principal  as  acceptor.  See 
also  Ghimey  v.  JSvans,  27  L.  J., 
Exch.  166;  3  H.  &  N.  122,  S.  C; 
Edmvnds  y.  Bttshell,  35  L.  J.,  Q. 
B.  91. 
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V. 

Where  an  a^ciit 
siirns  without 
authority. 


How  avoided  In 
indorsements. 


Liabtlitr  of  an 
agent  for  fraud. 


Riffhts  of  an 
af^ent  against 
third  peraons. 


An  agent  who  makes  a  contract  as  agent  thereby  im- 
pliedly undertakes  that  he  has  authority,  and  he  and  his 
executors  are  liable  in  an  action  ex  contractu,  if  he  really 
had  no  authority  (m). 

Therefore,  if  an  agent,  having  no  authority  so  to  do, 
write,  without  a  fraudulent  intent,  anotlier  man's  name  as 
acceptor  of  a  bill,  that  is  a  fraud  in  law  for  which  such  agent 
is  responsible,  even  to  a  subsequent  indorsee  (n)  ;  but  no  one 
can  be  liable?  as  acceptor  but  the  I'eal  drawee,  unless  he  be 
acceptor  for  honour.  And  where  a  man  assuming  to  act  as 
agent  is  really  not  so,  in  consequence  of  a  revocation,  by  the 
death  of  his  principal,  unknown  to  the  agent,  so  that  there 
is  no  fault  in  the  agent,  the  agent  is  not  liable  (o),  nor  the 
executors  of  the  deceased  principal  (p) 

An  agent  who  has  received  for  his  principal  money  which 
the  principal  is  bound  to  refund,  is  not  liable  to  the  owner  of 
the  money  after  he  has  paid  it  over  to  his  principal  in  due 
course  and  without  notice  {q), 

A  safe  and  proper  mode  in  which  an  agent  may  indorse, 
so  as  to  avoid  personal  responsibility,  is  by  adding  the  words, 
sans  recours  or  without  recourse  to  me  (r). 

An  agent  or  servant  who  joins  with  his  principal  or  master 
in  the  commission  of  a  fraud,  is  liable  to  an  action.  Even 
although  the  principal  be  an  incorporated  company.  Thus  a 
director,  manager  or  assistant  manager  of  a  joint-stock  bank 
may  be  personally  responsible  for  a  fraudulent  report.  For 
the  relation  of  agency  or  service  cannot  oblige  to  the  com- 
mission of  a  fraud  {s). 

If  a  man  hold  a  bill  or  note  as  agent  for  another,  and  the 
circumstances  be  such  that  the  principal  cannot  recover,  the 
infirmity  of  the  principal's  title  infects  the  agent's  title,  and 
the  agent  cannot  recover.     M.  and  Co.,  residing  at  Mid- 


(m)  Lem-8  v.  NlcJioUon,  18  Q. 

B.  609;  Randall  v.  Trivien,  18 

C.  B.  786;  Collen  v.  WHffht,  7 
E.  &  B.  301;  26  L.  J.,  Q.  B.  147; 
8  E.  &  B.  647;  27  L.  J.,  Q.  B.  215, 
S.  C. ;  Kelner  v.  Baxter^  36  L.  J., 
C.  P.  94;  2  L.  R.  174;  Seott^  v. 
Lord  Elmry,  36  L.  J.,  C.  P.  151 ; 
2  L.  R.  255. 

(tt)  Polhlll  V.  Walter,  3  B.  & 
Ad.  114.  If  he  had  signed  the 
drafver's  name  withoat  authority, 
qv^erCf  whether  he  would  not  have 


been  personally  liable  on  the  hill 
at  drairer.  Wilson  t.  Bartkrop^ 
2  M.  &  W.  863. 

io)  Smout  V.  UherrUy  10  M.  & 
W.l. 

{p)  Blades  v.  Free,  9  B.  &  C. 
167. 

{q^  Holland  t.  Russell,  32  L. 
J.,  Ex.  Ch.  297. 

(r)   Vide  post,  Chapter  xi. 

is)  Oullen  V.  Thompson,  Donu 
Proc.  1863. 
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dieburgh,  remitted  to  the  plaintiff,  in  London,  a  Bank  of 
England  note  for  600/.  informing  him  that  thej  should 
draw  apon  him  for  the  amount  at  some  future  period.  The 
plaintiff  presented  it  for  payment,  but  the  Bank  detained  it 
on  the  ground  that  it  had  been  obtained  bj  means  of  a  forged 
draft  fix>m  a  previous  holder.  In  trover  bj  the  plaintiff  it 
was  held,  that  the  plaintiff  was  identified  with  his  prin- 
cipals, and  that,  as  there  was  no  evidence  of  their  having 
given  full  value  for  it,  he  could  not  recover  {i\.  So  where 
O.  and  Co.,  in  Paris,  being  indebted  to  the  plaintiff  in 
London,  to  the  amount  of  1,300/.  remitted  to  him  a  Bank 
of  England  note  for  500/.,  and  the  Bank  detained  it  because 
it  had  been  stolen  some  time  before,  it  was  held  in  trover 
bj  the  plaintiff  against  the  Bank,  that  though  the  plaintiff 
bad  a  demand  on  O.  and  Co.  for  more  than  the  amount  of 
the  note  at  the  time  when  he  received  it,  yet,  as  no  farther 
advances  had  been  made  or  credit  given  by  him  on  account 
of  the  note,  he  must  be  considered  as  their  agent,  and  prove 
that  his  principals,  O.  and  Co.,  gave  full  value  for  it(ti). 
From  this  case,  i  i  might  seem  to  follow,  as  a  general  rule, 
that  wherever  a  bill  or  note,  payable  on  demand,  is  remitted 
to  a  creditor  in  liquidation  of  an  existing  debt  only,  and 
no  fresh  credit  in  '^iven  or  advances  made  by  the  creditor 
on  the  faith  of  the  instrument,  he  may  be  treated  by  the 
parties  liable  on  it  as  the  agent  of  the  debtor  from  whom 
he  received  it.  A  doctrine  which,  while  it  cannot  injure 
the  creditor  (for  if  he  cannot  recover,  still  he  is  but  where 
he  was  before  he  received  the  remittance)  would,  no  doubt, 
tend  to  prevent  gratuitous,  fraudulent,  or  felonious  holders 
of  paper  fi-om  obtaining  its  value  by  paying  it  away  to 
their  creditors  (x).  But  it  is  conceived  that  in  general  a 
pre-existing  debt  due  to  the  transferee  of  a  bill  entitles  him 
to  all  the  rights  of  a  holder  for  value  (y). 


CHAPTEB 
V. 


(t)  Solomom  y.  The  Bank  of 
England^  13  £ast,  136 ;  1  Row, 
99,  S.  C. 

{u)  De  la  Chaumette  t.  The 
Bank  tf  EngUmd,  9  fi.  &  C. 
208. 

(f )  This  doctrine  was  much  dis- 
coaeed  in  the  case  of  Kinner»ley 
y.  Somer$^  Exch.  M.  T.  1832,  in 
reUtion  to  Serjeant  Onslow's  Act, 
58  Geo.  8,  c.  93.  The  Coart  ap- 
peared inclined  to  support  the  rale 
dedncible  from  De  la  Chaumette  v. 
Bank  of  Bnglandf  bnt  no  judg- 
ment was  given,  and  the  cause 
was,  I  believe,  afterwards  settled. 
Bat  see  Perceval  t.  lyamplin,  3 


Dow,  762;  Potter  t.  Peanon,  1 
C,  M.  &  R  849;  6  Tyr.  265,  S.  Q. 
It  is  to  be  recollected  that  a  bill 
or  note,  payable  at  a  fntnre  day, 
suspends  till  its  maturity  the 
remedy  for  the  antecedent  debt. 
There  may,  therefore,  in  this  re- 
spect be  a  difference  between  an 
instrument  payable  on  demand* 
and  one  payable  at  a  future  day. 
See  the  Chapter  on  Considkra* 

TION. 

iy)  It  has  been  solemnly  so 
held  by  the  Supreme  Court  of  the 
United  States,  Swift  v.  Ty»an,  16 
Peters,  97.  See  the  Chapter  on 
Consideration. 
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LiabOlty  of  a«ent 
to  bis  prlncipaL 


An  agent  who  fraudulently  negotiates  or  deposits  bills  is 
guilty  of  a  misdemeanor,  uuder  the  24  &  25  Vict.  c.  95, 
S8.  75  and  76,  and  is  punishable  with  seven  years'  penal 
servitude. 

If  an  agent  employed  to  present  a  bill,  fails  to  make  a  due 
presentment,  or  to  give  due  notice  of  dishonour,  he  is  liable 
to  an  action  at  the  suit  of  his  principal  (2^),  who  may  re- 
cover nominal  damages,  though  he  have  sustained  no  actual 
loss. 


Rights  of  prin- 
cipal against 
third  persons. 


As  a  principal  is  bound  by  his  agent's  contracts,  so  he 
may  take  advantage  of  them,  but  he  is,  if  undisclosed  at  the 
time  of  the  contract,  subject  to  any  defence,  partial  or  com- 
plete, on  which  the  defendant  could  have  relied  against  the 
agent.  A  drawer  delivered  a  bill  to  his  agent  to  be  dis- 
counted, the  agent  indorsed  the  bill  as  his  own  to  the 
defendant,  a  bill  broker,  who  procured  it  to  be  discounted 
but  handed  over  to  the  agent  only  a  portion  of  the  proceeds. 
The  drawer,  being  afterwards  obliged  to  take  up  the  bill, 
sued  the  defendant  for  money  had  and  received  to  the 
drawer's  use.  It  was  held,  that  he  was  entitled  to  recover, 
and  that  a  representation  by  the  agent,  that  the  bill  was  his 
own,  would  not  preclude  the  principal  from  recovering,  but 
only  subject  him  to  any  defence  which  the  defendant  might 
have  set  up  against  the  agent  (a). 

An  agent  who  has  authority  to  take  cash  in  payment  has 
thereby  no  authority  to  take  bills  (6). 


PASTNEBS. 


A  partnership  is  where  several  persons  are  jointly  en- 
gaged in  a  conmion  undertaking  with  a  communion  of  profit 
and  loss  (c). 

But,  to  render  a  man  liable  to  third  persons  as  a  partner, 
it  is  sufficient  if  he  merely  hold  himself  out  to  them  as  such, 
though  he  really  have  no  interest  whatever  ;  or  if  he  really 
have  an  interest,  though  his  name  do  not  appear  {d). 


tiTi  1^^^^^ 


(«)  Van  Wart  v.  Woolley,  R. 
&  Moo.  4;  8  B.  &  C.  439;  5  D.  & 
^,  874;  1  M.  &  M.  520,  S.  C. 
^    (a)  BaHahle  v.  Pooly  1  C,  M. 
&R.  410;6Tyr.  Ill,  S.  C. 

(h)  Sykes  v.  Oyles,  6  M.  &  W. 
646;  Williatfig  Y.  £h;an4y  86  L,  J., 
Q.  B.  11;  1  L.  R.  362.  Pott, 
Chapter  xziz. 

(c)  But  a  commnnion  of  lo$s  is 
Dot  essential  to  the  existence  of  a 
partnership.  "Bed  nee  damni 
commonio  ad  sabstantiam  socie- 


tatis  pertinet ;  qnippe  qns  etiam 
ita  constitni  potest,  nt  unas  e  so- 
ciis  damni  sit  expers."  Vin.  Com. 
8—26.  Gilpin  v.  Enderby,  6  B. 
&  Aid.  964;  1  D.  &  R.  670,  S  C; 
Bond  V.  Piitard,  8  M.  &  W.  357; 
Fereday  t,  Hordem,  Jac.  144; 
18  Ves.  806;  Smith's  Commercial 
Law,  3rd  ed.  21. 

{d)  Pott  V.  ^ton,  3  C.  B.  32. 
And  see  post  as  to  occasional  part- 
nerships. 
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In  treatiog  of  partnership,  in  its  relation  to  bills  of  ex-       chapter 
change,  we  shall  consider,  first,  the  case  of  a  partnership  ^- 

which  is  both  actual  and  ostensible ;  secondly,  the  case  of  a  Division  of  the 
secret  or  dormant  partner;  thirdly,  the  case  of  a  mere  ™^^**^ 
nominal  or  ostensible  partner;  fourthly,  the  consequences 
of  a  dissolution  ;   and   lastly,   the   case  of  an  occasional 
partnership. 

First,  as  to  a  partnership  both  actual  and  ostensible.  pabtnesship 

And  herein,  first,  with  respect  to  the  rights  and  liabilities  both  actual 
of  such  partners  inter  se.  and  osten- 

In  many  deeds  and  agreements  of  partnership  there  is  a  ^'^^^• 
stipulation,  that  one  partner  shall  not  draw,  indorse  or  accept  ^^  to^dniw*^ 
bills  without  the  consent  of  his  co-partner ;  the  consequence  bius. 
of  a  violation  of  this  stipulation  is,  as  between  the  partners, 
to  create  a  right  of  action  at  the  suit  of  the  injured  partner 
against  tha  partner  violating  it,  and,  as  we  shall  presently 
see,  to  protect  the  former  against  bills  improperly  drawn, 
indorsed  or  accepted,  and  in  the  hands  of  a  holder  with 
notice. 

Where  a  plaintiff  is  interested  in  a  bill  or  note  as  canea  in  which 
plaintiff,  and  yet  jointly  liable  with  the  defendant,  though  **5?"®" '"Jith 
the  objection  do  not  appear  on  the  face  of  the  declaration,  entitled  and 
he  cannot  sue  on  it.  Thus,  where  M.  sued  on  a  note,  and  J^J^JjJJ""**^ 
the  defendants  pleaded  that  the  note  was  made  by  M.,  the 
plaintiff,  and  others  jointly  with  the  defendant,  the  plea  was 
held  a  good  plea  in  bar  (e).  So,  where  a  note  was  made  by 
£.  in  favour  of  the  firm  in  which  he  was  a  member,  viz,y  C, 
D.  and  E.,  and  by  them  indorsed  to  A.,  B.  and  C,  who,  as 
indorsees,  brought  an  action  against  D.,  and  D.  pleaded  (not 
in  abatement  but  in  bar)  that  C,  one  of  the  plaintifis,  was 
also  liable  as  an  indorser,  together  with  D.,  the  defendant, 
the  plea  was  held  good(^).  So  where  the  plaintiff,  the 
holder  of  shares  in  a  washing  company,  drew  bills  on  the 
directors  of  the  company  for  goods  furnished  by  him,  which 
bills  were  accepted  for  the  directors  by  their  secretary,  in  an 
action  by  the  plaintiff  against  the  directors,  it  was  held  that 
he  could  not  recover.  "  It  may  be  admitted,"  says  Best,  C.  J., 
*'  that  if  a  partner  were  to  draw  on  other  partners  by  name, 
and.  they  were  individually  to  accept,  he  might  recover 
against  them,  because  by  such  an  acceptance  a  separate  right 
is  acknowledged  to  exist.  But  that  is  not  the  case  here,  for 
the  bills  are  drawn  on  the  directors  of  the  company  and 

(e)  Moffat  Y.  Van  Millingenf  (/)  Mainwarina  y.  Newman, 

2  B.  &  P.  124,  n.  2  B.  &  P.  120. 
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accepted  for  the  directors.  Thej  are  the  agents  of  the  com- 
pany, and  accept  as  agents  of  the  company.  The  case,  there- 
fore, is  that  of  one  partner  drawing  on  the  whole  firm,  in- 
cluding himself"  (  g).  An  agent,  and  member  of  a  company, 
employed  to  sell  goods  for  the  company,  drew  in  his  own 
name,  and  payable  to  his  own  order,  a  bill  on  a  purchaser 
of  the  goods  ;  he  then  indorsed  it  to  the  actuary  of  the  com- 
pany, who  indorsed  it  to  another  member  and  creditor  of  the 
company.  It  was  held  that  the  last  indorsee  could  not  sue 
the  drawer  on  the  bill.  ''Both  the  defendants,"  say  the 
Court,  "  were  members  of  the  company.  If,  therefore,  the 
plaintiffs  could  recover  on  this  bill,  it  would  be  a  recovery 
by  one  joint  contractor  against  another,  and  then  the  de- 
fendants would  have  a  right  to  call  on  the  plaintiffs  for  con- 
tribution. It  is  clear,  therefore,  that  no  action  can  be 
maintained  upon  the  bill"  (A).  But  where  a  married  woman, 
being  administratrix,  received  a  sum  of  money  in  that  cha- 
racter, and  lending  the  same  to  her  husband  took  for  it  the 
joint  and  several  promissory  notes  of  her  husband  and  two 
other  persons,  it  was  held  that, •after  her  husband's  death,  she 
might  maintain  an  action  against  the  surviving  makers  (t). 
And  where  a  joint  and  several  note  was  given  to  two  payees, 
one  of  them  being  also  one  of  the  makers,  it  was  held  that 
an  action  lay  at  the  suit  of  the  two  payees  against  the  other 
maker  {k)  So,  where  the  holder  of  a  bill  is  also  liable  upon 
it,  the  technical  difficulty  in  the  way  of  an  action  may  be 
removed  by  indorsement  before  the  bill  is  due  (/). 

From  these  cases  the  following  general  principles  appear 
to  result. 

That  in  no  case  can  a  man  sue,  where  on  the  face  of  the 
record  he  is  both  plaintiff  and  defendant. 

Nor  where  he  is,  on  the  contract  declared  on,  both  entitled 
and  liable  on  the  face  of  the  instrument  (m),  though  that 


ig)  Neale  y.  Turton,  4  Bing. 
149;  12  Moore,  865,  S.  C. 

{h)  Teague  y.  Bubbard,  8  B.  & 
C.  345;  2  M.  &  R.  369;  Dans. 
&  LI.  118,  S.  C.  Bat  the  mere 
holding  of  scrip  only  constitntes 
snch  an  inchoate  right  of  partner- 
ship as  will  not  interfere  with  an 
action  on  a  note  given  by  the  di- 
rectors. IbsD  y.  Frithf  10  M.  & 
W.  131. 

(t)  Richards  v.  Richards^  2  B. 
&  Ad.  447  ;  see  Jiose  v.  Ponlton, 
2  B.  &  Ad.  822. 


(k)  Beecham  y.  Smith,  E.,  B. 
&  E.  442. 

(0  Morley  y.  Ctdverwell,  7  M. 
&  W.  174 ;  Steele  v.  Harmer,  15 
L.  J.,  Exch.  219 ;  14  M.  &  W. 
831,  and  19  L.  J.,  Exch.  34;  4 
Exch.  1,  S.  C,  in  error. 

(fn)  In  the  case  of  a  joint  and 
several  note,  see  Beecham  v.  £knith, 
fupra.  Where  payee's  name  ac- 
cidentally appeared  on  bill  as 
drawer,  a  denmrrer  was  overruled 
in  Equity;  Druiit  y.  Lord  Parker, 
37  L.  J.,  Chan.  241. 
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do  not  appear  on  the  dcclamtion,  and  though  the  defendant 
omit  to  plead  the  non-joiuiler  in  abatetnont. 

Nor  in  ceriain  cases  where  he  ie  both  entitled  and  liable 
(o  contribute,  though  such  liability  appear  neither  on  the 
instrument  nor  on  the  record  (n).  But  the  giving  of  a 
bill  or  DOte  may  be  an  'ackuowlodgment  of  a  separate 
right  and  corresponding  obligstiona  (o). 

That  the  mere  technical  difficulty,  of  the  same  person 
being  both  entitled  and  liable  on  the  face  of  the  instrument, 
may  be  removed  by  death,  Burvivorehip,  or  transfer,  provided 
there  be  no  liability  to  contribute. 

Secondly  as  to  the  rights  and  liabilities  of  partners,  both  a 
actual  and  ostensible,  as  between  the  firm  and  the  world,  in  ^ 
respect  of  bilb  (wd  notes. 

The  law  presumes,  that  each  partner  in  trade  is  intrusted  o 
by  his  co-partaers  with  a  general  authority  in  all  partnership  " 

Each  partner,  therefore,  by  making,  drawing,  indorsing 
or  accepting  negotiable  instruments  (j}),  in  the  name  of  the 
Jlrm,  and  in  the  course  of  the  partnership  transactions, 
binds  (q),  the  firm,  whether  he  sign  the  name  of  the  firm,  or 
iign  by  procuration,  or  accept  in  his  own  name,  a  bill  drawn 
<m  the  firm  (r).  But  it  is  a  strict  rule  that  the  name  of  the 
firm  must  be  used,  otherwise  an  action  cannot  be  maintained 
against  the  firm  even  where  a  partner  has  signed  his  own 
name  onl^,  and  the  proceeds  were  in  reality  applied  to 
partnership  purposes  {i),  unless  the  name  of  the  signing 
partner  w^e  also  the  name  of  the  firm  (t)  ;  in  which  case 


(•)  Bat  Me  a«  to  Joint  Stock 
Compuiies,  T  &  8  TicL  c.  110, 
a  46;  SO  Vict.  c.  *7 ;  21  Vict. 
c  14i  21  Vict,  c  eOi  23  Vict 
C.60. 

(0)  See  the  obserratioiis  of  Beet, 
C.  J.,  in  A'rale  t.  Turti»i,  4  Bing. 
U9|  12  Moore,  SS5,  S.  C. ;  see 
aim  Bedford  v.  BrtiitiM,  1  Bing. 
N.  C.  3»9i  Jiuifw*  T,  ElliKm,  e 
B.  Moore,  199;  Lomat  r.  Brad- 
thaw,  19  L.  J.,  C.  B.  2TS;  9  C.  B. 
620,  S.  C. 

{pi  Barriaen  v.  Jaektim,  T  T. 
B.  207  ;  Pinkney  t.  Ball,  I  Salk. 
12«  1 1  Ld.  Sayjn.  176,  S.  C. ;  Lane 
».  WiUiawu,  2  Vem.  277;  KelU 
T.  MatlemutM,  2  E«p.  731 ;  Sran 
V.  ateeU,  7  tat,  210 ;  3  Smith, 


S.  C;  Sidlejf  T.  liiflir;  13 


S.  C. 

(r)  Matan  v.  Rnwuey,  1  Cunp. 
884;  aetJenkitu  y.Morrii,  16  M. 
&  W.  879i  Stephens  v.  Btyneldl. 
B  H.  &  N.  613. 

<()  Siffkin  V.  Walttn;  2  Camp. 
808;  Expartf  Emlf,  1  Rose,  61; 
""    '  '        'SEast,  T 1  AlcJIoi- 

r,  29  L.  J.,  Q.  B. 

(0  South  QiroUiia  Bank  v. 
Cate,  8  B.  &  C.  427;  2  Mui.  & 
Bjr,  4SD,  S.  C.  <  Smith  t.  Cratvn, 
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Xot  by  Joint  and 
several  promiB- 
mry  note. 


Not  varjinff  the 
style  of  tlie  firm. 


it  was  formerly  held  that  the  holder  might  charge  either 
the  signing  partner  or  the  firm,  at  his  election  (u).  Where 
one  of  the  partners  indorsed  the  name  of  the  firm  on  ficti- 
tious bills,  the  firm  was  held  liable  (v). 

A  partner  cannot  bind  his  co-partner  by  the  several  obli- 
gation of  a  joint  and  several  note  (tr),  but  such  a  note  would 
not  be  void  as  a  joint  note  (x),  for  it  seems  a  partner  may 
bind  his  co-partner  by  a  joint  note  (y)  for  partnership  pur- 
poses, even  though  in  violation  of  partnership  articles,  pro- 
vided the  note  be  in  the  hands  of  a  holder  for  value  without 
notice  {z). 

The  firm  is  not  liable  where  the  signing  partner  varies  the 
style  of  the  firm,  unless  thei*e  be  some  evidence  of  assent  by 
the  firm  to  the  variation,  or  unless  the  name  used,  though 
inaccurately,  yet  substantially  describe  the  firm  (a).  There- 
fore, where  a  firm  consisted  of  John  Blurton  and  Charles 
Habershon,  who  carried  on  business  under  the  fiim  of  John 
Blurton,  it  was  held  that  the  firm  was  not  bound  by  an 
indorsement,  by  one  partner  who  had  written  John  Blurton 
and  Co.  (b).  And  where  defendants  never  tiTkded  under 
the  firm  of  Dry  and  Co.,  but  only  under  the  firm  of  Dry  and 
Everett,  it  was  held  that  defendant  Everett  was  not  bound 
by  a  bill  accepted  by  Dry,  not  for  partnership  purposes,  in 
the  name  of  Dry  and  Co.  (c). 

But  if  a  bill  be  drawn  on  a  firm,  and  accepted  by  one 


1  C.  &  J.  507;  Meholson  v. 
Richetti,  29  L.  J.,  Q.  B.  55;  and 
see  Ex  parte  JBolithOy  1  Buck. 
100;  Swan  v.  Steele,  7  East,  210; 
8  Smith,  192,  S.  C. ;  and  see  post. 

(u)  Ball  T.  Smith,  1  B.  i  C. 

407;  2  D.  &  R.  484;   Clerk  y. 

JBlackttoekf  Holt,  474;  March  t. 

lFari,Peake,  130;  Wilksy.Back, 

2  East,  142 ;  but  see  now  Ex  parte 
BuoJUey,  In  re  Clarke,  14  M.  & 
W.  469;  15  L.  J.,  Bktcy.  3,  S.  C. 

(vyThicknesse  t.  BromiloWf  2 
C.  &  J.  425. 

(fc)  Perring  r.  Sbne,  4  Bing. 
28;  12  Moore,  125;  2  C.  &  P. 
401,  S.  C. 

ix)  M'Clae  y.  Sutherland,  3 
E.  &  B.  36. 

(y)  Orots  V.  Cheshire,  21  L.  J., 
Exch.  3. 

(z )  See  the  nnmeroos  American 


authorities  on  this  subject,  Byles 
on  Bills,  5th  American  edition, 
p.  126. 

{a)  Williamson  t.  Johnson,  1 
B.  &  C.  146;  2  D.  &  R.  281;  Faith 
v.  Bichmond,  11  A.  &  E.  339 ;  3 
Per.  &  D.  187,  S.  C. ;  Ibrbes  v. 
Marshall,  11  Exch.  166;  Stephens 
V.  Reynolds,  29  L.  J.,  Exoh.  278; 
6  H.  &  N.  513,  S.  C. 

(ft)  Kirk  V.  Blurton,  9  M.  & 
W.  284 ;  but  see  M  Clas  v.  Suther- 
land, 3  E.  &  B.  36. 

{c)  Sheppard  v.  Dry,  Norwich, 
1840,  cor.  Parke,  B.,  affirmed  in 
Q.  B.  Quare,  whether  a  partner 
maj  not  bind  his  co-partner  by 
signing  the  true  names  of  the 
partners,  thouc^h  such  names  be 
not  the  style  of  the  firm.  Norton 
V.  Seymour,  3  C.  B.  792;  MCIoa  y  ^ 
V.  Sutherland,  s^tpra.   jfj^  /%^  ^  ^ 
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partner  in  his  own  name  for  partnership  purposes^  that 
acceptance  will  bind  the  firm  {d). 


CHAFTER 
V. 


It  has  been  held,  that  as  the  drawing  or  accepting  of  bills  Fanning  and 
is  not  in  general  necessary  in  a  farming  or  mining  concern,  JJip?'  p«tna^ 
bills  accepted  by  one  of  the  partners  in  such  a  concern 
without  express  authority,  do  not  bind  the  firm  {e). 


And  partners  not  in  trade  cannot  bind  each  other  by  bills.  Partnenhipt  not 
Therefore  one  attorney,  who  is  partner  with  another,  has  '^''•<*^ 
not  from  that  relation  alone  power  to  bind  his  co-partner  by 
a  bill  or  note  (/*).     No  more  have  partners  carrying  on 
business  as  brokers  by  getting  orders  on  commission  and 
dividing  the  expenses  {g). 

Creditors  who  are  empowered  by  a  deed  of  arrangement,  CrBditonearrrinff 
made  between  themselves  and  their  debtor,  to  carry  on  the  Jdw^Sfamlnie^ 
trade  to  satisfy  their  debts  out  of  the  proJitSy  and  to  pay  ment. 
over  the  residue  to  the  debtor,  are  not  partners  at  all,  and 
therefore  are  not  liable  on  bills  accepted  by  them  in  the 
style  of  their  debtor's  firm  (A).    For  a  creditor,  who  stipulates 
that  he  will  be  paid  out  of  the  profits  only,  gains  nothing 
beyond  what  he  already  had  as  a  creditor  :  on  the  contrary, 
he  only  abandons  some  other  sources  from  which  he  might 
have  obtained  satisfaction.     As  a  creditor,  he  could  have 
satisfied  himself  out  of  the  whole  property  •f  his  debtor 
including  profits. 

Even  if  a  partner  exceed  the  authority  conferred  by  the  consegnencM  of 
common  law  and  pledge  the  partnership  credit  on  a  negotiable  JJJ^Smlaw* 

aaUMilty. 


(jt)  Moion  T.  Rumsey,  1  Camp. 
384. 

(<j)  Greemlade  v.  Dower ^  7  B. 
&  C.  635;  1  M.  &  R.  640,  S.  C; 
JHekituo*  Y.  Valpy,  10  B.  &  C. 
128 ;  5  M.  &  R.  126;  BwMell  y. 
Polietty  execatora,  1840.  But  see 
BriHtn  T.  Kidger,  3  H.  &  N.  863. 
Unless  it  be  the  ordinary  and 
known  coarse  of  snch  mining  con- 
cerns as  the  defendant's  to  draw 
and  accept  bills. 

(/)  Hedley  y.  Bainhridge,  3 
Q.  B.  316  ;  Ibriter  y.  Mackworth, 
L.  R.,  2  Ex.  163;  36  L.  J.  94, 
which  was  the  case  of  a  post-dated 
check.  In  America  it  has  been 
held  that  the  same  nde  applies  to 


partners  in  the  practice  of  physic, 
and  to  partners  in  a  tavern.  See 
the  anthorities,  Byles  on  Bills, 
6th  American  edition,  p.  126. 

(ff)  Yates  V.  Dalton,  28  L.  J., 
Exch.  69. 

(A)  Cox  Y.  JTiekmanf  8  Honse 
of  Lords  Cases,  268 ;  9  C.  B.,  N. 
8.  47 ;  80  L.  J.,  C.  P.  126, -S.  C. 
This  case  has  been  snnposed  to 
shake  the  authority  of  Wangh  y. 

Carver,     See  Bvllen  y.  Sluirpe,    ^l/ft .    j  ,  ^ ^^  r\ 
DjuD  Ohij  Iff ■  Til  HWB^  The  law-^»^  •    ^^  -^-^/  J^t 
as  to  the  effect  of  a  pfiticipation 
of  profite  in  constituting  a  part- 
nershiff^  now  partially  utered  by      ^ 
Stat  28&  29  Vict  c.  86. 


-  ^4Ua^    i>^     fit  M^^£^  ^ 


i 


aa. 


%  <-    -. 
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CHAPTER  security  for  his  own  private  advantage,  his  co-partners  are 
^- liable  to  a  holder  for  value  without  notice. 

And  if  there  be  a  good  defence  against  one  of  several 
partners  or  co-plaintiifs  suing  on  a  bill,  note  or  other  joint 
contract,  it  is  a  good  defence  against  all  (t).  Although  the 
co-partner  or  co-plaintiff  to  whose  right  to  sue  the  objection 
applies  have  been  guilty  of  a  fraud  on  his  co-partners  and 
companions,  and  they  have  been  innocent  of  it.  ''Are  they 
not  bound  by  his  acts,"  says  Lord  EUenborough  ''when 
they  are  to  recover  by  his  strength"  {j).  The  defrauded 
partner's  remedy  (at  least  during  his  companion's  lifetime) 
must  be  in  equity  (^).  Thus  if  one  partner  assume  to 
relieve  an  acceptor  of  his  responsibility,  the  fiiTU  lose  their 
action.  Two  bills  had  been  drawn  by  a  partnership,  and 
accepted,  and  it  was  proved  that  the  value  received  for  the 
acceptance  had  been  employed  in  taking  up  other  acceptances 
for  the  accommodation  of  the  partnership  ;  the  promise  of 
one  partner,  in  fraud  of  his  co- partners,  to  provide  for  the 
acceptances,  was  held  to  be  a  sufficient  defence  to  an  action 
by  tbem  against  the  acceptor  (/). 

So,  where  D.  drew  a  bill  in  his  own  name,  and  gave  the 
acceptor  a  memorandum,  in  writing,  that  he  would  provide 
for  it  when  due,  having  indorsed  it  to  the  firm  of  A.,  B.,  C. 
and  D.,  it  was  held  that  the  firm  were  bound  by  his  acts, 
and  could  not  recover  against  the  acceptor  (m). 


Where  there  ]m 
notioe. 


But,  if  the  party  taking  a  bill  or  note  of  the  firm  knew, 
at  the  time,  that  it  was  given  without  the  consent  of  the 
other  partners,  he  cannot  charge  them  (n).  And  the  taking 
a  joint  security  for  a  separate  debt  raises  a  presumption  that 
the  creditor  who  took  it  knew  that  it  was  given  without  the 
concurrence  of  the  other  partners  (o).    If  there  existed  fraud 


{%)  AftUy  y.  Johnson^  6  H.  & 
N.  137;  Brandon  v.  Scott,  7  E.  & 

B.  234. 

(^■)    Richmond  y.  Heapy^   1 
8tark.  204. 
(jfe)  See  Jones  y.  YateSy  9  B.  & 

C.  689;  Gordon  v.  Ellu,  7  M.  & 
G.  607;  2  C.  B.  821. 

(V)  Hiohf/umdy.Heapy,  1  Stark. 
202. 

(wi)  Sparrow  v.  Chisman,  9  B. 
&  C.  241  ;  4  M.  &  R.  206. 

(»)  "The  doctrine  of  the  text," 
says  Mr.  Sharawood,  "  is  sustained 
by  the  whole  current  of  the  Ameri- 
can authorities.''    See  them  di- 


gested in  the  5tli  American  edition 
of  Byles  on  Bills,  by  the  Hon. 
George  Sharswood,  p.  129..  See, 
too,  case  of  Darlington  JBank,M 
L.  J.,  Chan.  10.  /^M^^^l^^U^^ 

(o)  Richmond  v.  Beapy,  1 
Stark.  202;  Arden  v.  Sharpe^  2 
Esp.  524;  Barber  v.  Ba^hhouse^ 
Peake,  61;  and  see  Wallace  y. 
£eUalh  7  M.  &  W.  264 ;  Jonei  ▼. 
Yates,  9  B.  &  C.  632  ;  Jaeaud  t. 
French,  J 2  East,  317;  Gordon  v. 
Ellu,  7  M.  &  G.  607;  Laveson  v. 
Lane,  M.  T.  1862;  82  L.  J.,  N.  S, 
82,  C.  P.;  18  C.  B.,  N.  S.  278, 
established  this  yiew  of  the  law. 
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een  the  partner  and  hia  creditor,  the  bill  ia 

of  the  fraudulent  holder,  not  ouly  against  ''■ 

lut  against  other  partica  to  the  bill  (p). 
ich  may  be  unavailing  against  the  firm, 
Is  of  the  party  priv^  to  the  tranaaction, 
lind  them  wbeo  in  the  hands  of  an  iODO- 
alue(7).  But  in  suchacaae  it  lies  on  the 
lat  he  gave  value  (r). 

lement  between  the  partners,  that  no  one  Ennt  di  pann> 
If,  accept  or  negotiate  bills  of  exchange,  J^,JJ'l^^i,u 
he  firm  against  bills  drawn,  accepted,  or  mu>. 
ion  of  the  i^reement;  if  the  holder  had, 
Qg  the  bill  {»),  no  notice  of  the  stipulation, 
it  he  gave  value.     But  if  notice  of  such 
brought  home  to  the  holder,  or  if,  in  the 
2;reement  between  the  partners,  the  other 
en  him  notice  that  they  will  not  be  re- 
circulated by  their  co-partner,  the  firm 
,  though  the  bill  was  given  in  the  course 


le  of  raising  the  defence  of  unanthorized  ricadtni 
ceptance  by  one  of  several  partners  and  •''''•°"' 
tiff,  is  by  a  traverse  of  the  acceptance  (ti). 
its  shew  that  the  bill  was  circulated  in 
ership  artides,  they  will  thereby  put  the 
hat  he  or  some  one  under  whom  he  claims 
e).  But  it  has  been  held  by  the  Court  of 
,fter  conference  with  the  Judges  of  the 
in  order  to  maintain  the  action,  where  it 
partner  has  accepted  in  fraud  of  his  co- 
we  issue  is  taken  on  the  acceptance,  it  ia 

in  the  hands      2  G.  &  J.  118)  8  L.  J„  Bktcy.  1, 

Idc,  the  mtn      S.  C. 

ifted.     In  ■  (q)  RUley  t.  Taylor,  IB  Ewt, 

i  acceptance      ITS. 

ren    by  one  {r)  Bojgt.  Shene,Si'L.3.,C. 

Dt  inclnding      P.  168. 

«  debt,  the         (i)  8«s  Hogg  v.  Skene,  tHpro. 

ed  the  decl«-  (*)  Oaimiyy.  Matiem,  lOEart, 

imnioaconnt       264;  1  Camp.  403,  S.  C. 

(a)  Jane!  t.    Corbett,  2  Q,  B. 

328;  Grout  T.  Entlwven,  1  ^ch. 

SH2. 

tonhonut,    8  <r)  Grant  v.  Bawliet,  Cbittj, 

iaiterman,  2      42;  Hogg  t.  Skene,  34  L.  J.,  C.  P. 
.  Dealdn,  2      153. 
»  Gauldney, 


:id 


▼^F 
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not  necessary  for  the  plaintiff  to  prove  that  he  gave  valae, 
but  the  defendants  must  affect  the  plaintiff  with  notice  of 
the  fraud  (ir),  or  otherwise  impeach  his  title. 


.  Wben  a  nuui  it 
partner  In  two 
flrms  of  the  Mune 
name. 


If  a  man  be  at  one  and  the  same  time  a  partner  io  two 
distinct  firms,  but  each  firm  use  the  same  style,  and  he  draw 
a  bill  in  the  conmion  name  of  both  firms,  it  has  been  held, 
that  an  indorsee  may  charge  either  firm  at  his  election  (x). 

But  where  the  name  of  the  firm  is  the  same  as  the  name 
of  the  individual,  and  the  bill  is  drawn  by  the  individual  for 
his  separate  benefit,  perhaps  the  firm  is  not  pledged  (y). 


KewpertDer. 


Taking  fndi 
aecorlty. 


If  a  new  partner  be  introduced  into  a  firm,  an  acceptance 
by  the  old  partners  for  an  old  debt  in  the  name  of  the  new 
firm  will  not,  in  the  hands  of  the  party  taking  it  and  cogni- 
zant of  the  facts,  bind  the  new  partner  (z). 

The  taking  security  from  one  of  several  partners,  joint 
makers  of  a  note,  or  acceptors  of  a  bill,  will,  in  general,  dis- 
charge the  other  co-partners  (a).  But  where  one  of  three 
partners,  after  a  dissolution  of  partnership,  undertook  to 
pay  a  particular  partnership  debt  on  two  bills  of  exchange, 
and  that  was  communicated  to  the  bolder,  who  consented  to 
take  the  separate  notes  of  the  one  partner  for  the  amount, 
strictly  reserving  his  right  against  all  three,  and  retained 
possession  of  the  original  bills,  it  was  held  that,  the  separate 
notes  having  proved  unproductive,  he  might  still  resort  to 
his  remedy  against  the  other  partners :  and  that  the  taking 
under  these  circumstances  the  separate  notes,  and  even  after- 


(w)  Musgrare  v.  Drake,  6 
Q.  B.  Rep.  185.  The  case  of 
Grant  y.  HawkeSf  however,  does 
not  appear  to  have  been  brought 
to  the  notice  of  the  Coart,  though, 
perhaps,  distinguishable.  And  in 
a  recent  case  in  the  Court  of 
Common  Pleas,  Mr.  Justice  Willes 
intimated  his  dissent  from  the 
doctrine  laid  down  in  Muxgrave  y. 
Drake.  Hogg  y.  Skene,  34  L.  J., 
C.  P.  153. 

(a?)  Baker  v.  CharltoUf  Peake's 
N.  P.  C.  80;  APNair  v.  Fleming, 
Mont.  82;  Swan  v.  Steel,  7  East, 
210;  3  Smith,  109,  S.  C. ;  see, 
however,  JSx  parte  Buckley,  In 
re  Clarke,  14  M.  &  W.  469;  15 
L.  J.,  Bktcy.  3,  S.  C. 


(y)  See  Ex  parte  Bolitho,  1 
Buck.  100,  and  the  observations  of 
Bajlej,  B.,  on  that  case  in  Wintle 
V.  Ororvtlier,  1  C.  &  J.  816;  1 
Tyr.  210,  S.  C. ;  and  see  Furze  v. 
Sluirwood,  11  L.  J.,  Q.  B.  121;  2 
Q.  B.  388,  S.  C,  and  Ex  paHe 
Buckley,  tupra.  So,  in  America 
it  has  been  held  that  prima  facie 
the  firm  are  not  bound :  Byles  on 
Bills,  5th  American  edition,  p. 
131. 

(«)  Shirreff  v.  Wilks,  1  East, 
48. 

{a)  Evans  v.  Drummond,  4: 
Esp.  89;  Thompson  v.  Perceval^ 
5  B.  &  Ad.  925;  3  N.  &  M.  667, 
S.  C. 
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wards  renewing  them  several  times  successively,  did  not       chapter 
amount  to  satisfaction  of  the  joint  debt  {b),  ^' 


Where  the  circumstances  were  such  that  the  partner  had  satmcaUoiu 
no  power  to  bind  the  firm  by  a  bill,  subsequent  recognition 
of  the  act  will  be  equivalent  to  previous  authority  (c). 

Secondly,  as  to  the  case  of  a  secret  or  dormant  partner,  dobmant  or 
A  dormant  partner,  whose  name  does  not  appear,  is  bound  secret 
by  bills  drawn,  accepted  or  indorsed  by  his  co-partners  in  '*'*^tner. 
the  name  of  thefirmy  and  not  only  when  the  bills  are  nego-  his  iiabiiiues 
tiated  for  the  benefit  of  the  firm,  but  when  they  are  given  "**  ri«htfc 
by  one  of  the  partners  for  his  own  private  debt,  provided 
the  holder  wore  not  aware  of  this  circumstance  \d)  :   for 
credit  is  given  to  the  firm  generally,  of  whomsoever  it  may 
consist. 

But  where  a  man  agreed  to  become  a  dormant  partner  in 
a  firm,  and  the  secret  partnership  was  to  commence  from  a 
time  past,  and  after  the  stipulated  time  for  the  commence- 
ment of  the  partnership,  but  before  the  actual  agreement, 
the  members  of  the  firm  had  negotiated  bills  in  the  name  of 
the  firm,  and  applied  the  proceeds  to  their  own  benefit,  the 
incoming  partner,  though  a  pai*tner  by  relation  at  the  time 
the  bills  were  negotiated,  was  held  not  liable.  He  could 
not  be  charged  on  the  ground  of  interest,  for  he  derived  no 
benefit  from  the  bills  ;  nor  on  the  ground  of  credit  having 
been  given  to  him,  for  he  was  no  member  of  the  firm  at  the 
time  ;  nor  on  the  ground  of  having  ratified  the  acts  of  his 
oo-partners,  for  there  can  be  no  ratification  where  there  was 
no  assumed  authority  (e). 

A  dormant  partner  may  join  and  sue  on  a  bill  (/*),  or  the  Joinder  in 
ostensible  partner  may  sue  alone  (^).    But  the  non-joinder  "^^°'* 


(»)  Bedford  v.  Ihakin,  2  B.  & 
Aid.  210;  2  Stark.  178,  S.  C. 

(r)  J>unean  y.  Lofondei,  8 
Camp.  478;  and  see  Vere  r.  Athby, 
10  B.  &  C.  288;  and  niUon  v. 
7\tmman,  6  M.  &  G.  236.  As  to 
banking  partnerships,  see  Corpo^ 
rat  ions  and  Companies. 

id)  Vere  v.  Askby,  10  B.  &  C. 
288;  LU>yd  v.  Athby,  2  B.  &  Ad. 
23;  S^ean  ▼.  Steel,  1  East,  210; 
3  Smith,  199,  S.  C. 

{e)   Vere  v.  Ashhy,  10  B.  &  C. 

B. 


288;  see  Battley  y.  Lemis,  1  M.  & 
G.  155;  1  Scott,  N.  R.  143,  S.  C, 
and  Wilson  v.  Tumman,  6  M.  & 
G.  286. 

(/)  Cathay  r.  Fennell,  10  B. 
&  C.  671;  Skinner  v.  Stocks,  4  B. 
&  A.  437. 

(g)  Leveck  y.  Shafto,  2  Esp. 
468;  Lloyd  v.  ArcJib&rtl,  2  Taant 
824;  and  see  Mamman  v.  Oilleit, 
2  Taant.  325,  n.;  Kell  y.  ^'ainby, 
10  B.  &  C.  20. 
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CHAPTEB 
V. 


NOMINAL 
FABTNBB. 


of  a  dormant  partoer  as  defendant  cannot  be  pleaded  in 
abatement  (A). 

Thirdly,  as  to  a  mere  nominal  or  ostensible  partner. 
Though  a  man  really  have  no  interest  in  a  firm,  yet  if  he 
suffer  himself  to  be  held  out  to  the  world  as  a  member  of  it» 
he  hereby  authorizes  those  to  whom  he  has  been  so  held  out 
to  treat  him  as  a  contracting  party  ;  for  as  they  cannot 
know  whether  his  interest  be  merely  apparent  or  real,  they 
would  be  injured  and  defrauded,  if  they  could  not  charge 
him  as  a  partner  (t). 

DISSOLUTION.       Fourthly,  as  to  the  consequences  of  a  dissolution.    After 

a  dissolution,  the  ex-partners  have  no  longer  power  to  bind 
each  other  by  bills  or  notes  to  persons  aware  of  the  disso- 
lution (A).  But  notwithstanding  a  valid  dissolution  of  an 
ostensible  partnership  by  an  agreement  between  the  partners, 
still  as  between  the  firm  and  the  world  the  authority  of  the 
ex-partners  to  bind  each  other  by  bills,  notes  or  otlier  con- 
tracts, within  the  scope  of  the  former  partnership,  continues 
till  the  dissolution  be  duly  notified. 

Such  notice  may  be  eidier  express  or  implied. 


ExpreM  notice 
of  It. 


The  only  safe  mode  of  proceeding  is  to  give  express  notice 
to  every  person  who  has  had  dealings  with  the  firm,  and  as 
the  holders  of  negotiable  securities  often  cannot  be  known, 
the  best  and  usual  course  is  also  to  advertise  the  dissolution 
in  the  London  Gazette, 

The  ex-partners  are  not  safe  against  any  of  the  persons 
whose  names  are  on  a  bill  of  exchange,  unlcBB  notice  be  given 
to  each.  Aft»r  a  dissolution,  one  of  the  ex-partners  accepted 
a  bill  in  the  name  of  the  firm  ;  the  payee  had  no  notice  of 
the  dissolution,  but  the  indorsee  had.  It  was  held,  that 
though  the  indorsee  had  had  notice  of  the  dissolntion,  he 
could  recover  on  the  bill  against  the  firm,  because  the  payee 


(A)  De  Mautort  v.  Saunders,  1 
B.  &  Ad.  898.  The  share  of  a 
dormant  partner  does  not  pass  to 
assignees  in  bankmptcj  under 
the  reputed  ownership  clause;  see 
Reynold*  v.  Bowley,  L.  R.,  2  Q. 
B.  474;  36  L.  J.  1,  and  S.  C.  247, 
in  error. 

(i)  Where  the  contract  is  made 
with  a  firm  in  which  there  is  a 
nominal  partner,  the  real  partner 
may  sue  alone  without  joining  the 


nominal  partner  as  co-plaindff. 
Kell  V.  Nainby,  10  B.  &  C.  20. 
To  make  a  man  liable  as  a  nomi- 
nal partner  he  must  have  been  held 
oat  as  such  to  the  plaintiff ,  Per 
Parke,  J.,  Diekenson  v.  Valpy^  10 
B.  &  C.  141 ;  5  M.  &  Ry.  126, 
S.  C;  Ourney  y.  Evans,  8  H.  & 
N.  122. 

{h)  Heath  y.  Sansom,  4  B.  & 
Ad.  172;  1  Ney.  &  M.  104,  S  C. 
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0  notice,  and  the  indorsee  bod  a  right  to  stand  on 
s  title  (/). 

ankers  had  dissolved  partnersliip,  a  corresponding  ' 
their  printed  check  wns,  as  against  a  person  who  ' 

1  customer,  but  had  drawn  a  check  in  the  new 
sufficient  notice  of  the  disBolation.     Lord  Ellon- 

"  I  think  the  change  was  sufficiently  notified  by 
e  in  the  check.  It  is  the  habit  of  banking  honscs 
f  in  tbifl  manner  that  a  partner  has  been  introduced 
mi"(m). 

a  bill  had  been  accepted  by  an  ex-partner  in  the 
le  Una,  in  favour  of  an  attorney  who  had  a  year 
pared  a  draft  of  a  deed  of  dissolution  between  the 
which  doed  it  did  not  appear  had  ever  been 
Lord  Ellenborough  held,  that  if  the  attorney 
ist  on  the  continnonce  of  the  partnership,  it  lay 
I  show  that  the  intention   to  dissolve  had  been 

i  of  the  dissolution  in  the  Gazette  is  not  suSuent 
a  retiring  partner  from  responsibility  to  a  former 
h  the  firm,  unless  it  be  shown  tltat  such  dealer 
3  habit  of  reading  the  Gazette  (a).  But  a  mere 
Lhe  Gazette  has  been  held,  as  against  a  man  who 
o  previous  dealings  with  the  firm,  evidence  from 
inry  might  infer  notice  of  disBolutJon(p).  An 
lent  of  a  dissolution  in  a  newspaper  is  not  even 
,  without  proof  that  the  party  sought  to  be  affected 
notice  took  in  the  newspaper  (9).     But  in  that 

ir.  ^in,7Price.I93.  Esp.  S71 ;  JVevmme  t.  Oolet,  2 

fe<it    V.  Goadhall,    3  Camp.  617.     It  has  been  estab- 

SDdsee  Vitet.FlePi-  tiehed  in  America,  that  notice  in 

ge  &  J.  227.  the  Gazette  or  in  any  other  pnh- 

rtan  t.  ZackariaK,  I  lie  and  proper  manner  is  sofflcicnt, 

as  against  peraone  who  had  no 

■eyT.TmtihullflVjeo.  preriong  dealingg  with  the  firm, 

n   V.  IIbU,   1    Stark.  See  Ihcanthorities.Bj-les  on  Bills, 

G(  Graham  t.  Hope,  5th  American  edition,  p.  !35i  3 

P.  C.  15*;  Gorham  v,  Kent's  Com.  68;  and  see  Farrar 

lb,  42;  Hex  T.  Holt,  v,  DtJUaiui,  1  C.  &  K,  GHO. 

;    WiUiamt  y.  Keatt,  iq)  Leeton   v.  Holt,    1    Stark. 

P.  C.  290i  sec  aim  186)  Boydell  t.  I>rammond,  11 

U*bur%e,   1   Glyn   &  Kast,  142;  Nonrioh  A'aeigatUm 

A  Dntice  ot  disRoln-  Company  y.Theobald,\  M.  &  M., 

Qazette  may  be  given  N.  P,  C.  153;  Jeakint  v.  Blizard, 

rithout  a  itsmp.  Jen-  1  SUrk.  420:  Horilt.  Brine uing, 

anl,  1  »tuk.N.F.C.  7  East,  161;  RomUy  y.  Homt,Z 

Bing.  2;  10  Mo.  247. 
H-ey  I.    TnntbtUl,    1 
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Notice  of  retire- 
ment of  secret 
partner. 


Kotioe  of  dleeo- 
lution. 


Effect  of  dlMO- 
lution. 


When  anthortty 
to  Indorse  after 
dlflsolution  majr 
be  Inferred. 


case  it  is  not  necessary  that  the  dissolution  should  have  been 
advertised  in  the  Gazette  (r). 

A  secret  partner  is  not  liable  afler  a  dissolution,  though 
without  notice,  on  a  bill  or  note  given  by  the  continuing 
partners  in  the  name  of  the  firm  ;  for  the  contract  was  not 
made  on  his  credit,  nor  had  he  any  interest  in  it  («). 

Where  the  dissolution  is  by  death,  notice  is  not  necessary 
to  protect  the  estate  of  the  deceased  (t). 

After  a  dissolution,  and  due  notice  thereof,  the  ex-partners 
become  tenants  in  common  of  the  partnership  effects,  and 
their  authority  as  mutual  agents  is  at  an  end. 

One  ex-partner  cannot,  therefore,  indorse  in  the  name  of 
the  firm  a  bill  which  belonged  to  the  firm,  but  all  must 
join  (tt),  though  the  ex-partner  indorsing  have  authority  to 
settle  the  partnership  af&irs.  '^I  even  doubt  much,"  says 
Lord  Kenyon,  '4f  an  indorsement  were  actually  made  on 
a  bill  or  note  before  the  dissolution,  but  the  bill  or  note  was 
not  sent  into  the  world  till  afterwards,  whether  such  indorse- 
ment would  be  valid"  (x). 

But  a  statement  by  the  ex-partner  that  he  had  left  the 
assets  and  securities  in  the  hands  of  the  continuing  partner, 
and  that  he  had  no  objection  to  his  using  the  partnership 
name,  is  evidence  from  which  a  jury  may  infer  an  authority 
to  indorse  (y).  An  authority  to  indorse  may  be  inferred, 
though  the  written  agreement  of  dissolution  contain  no  such 
authority.  But  an  authority  to  the  continuing  partner  "  to 
wind  up  the  business"  will  not  enable  him  to  indorse  the 
securities  of  the  late  firm  (z).  Both  ex-partners  ought, 
therefore,  to  indorse,  for  that  is  the  proper  mode  of  indorsing 
by  persons  who  are  not  partners  (a).  But  if  the  outgoing 
partner  sufier  his  name  to  appear  as  partner,  new  customers, 
notwithstanding  notice  in  the  Gazette,  may  charge  him. 
K.  and  A.  dissolved  partnership,  and  advertised  the  disso- 
lution in  the  Gazette,     K.  accepted  a  bill  in  the  name  of 


(r)  Booth  v.  Quin,  7  Price,  193. 

(jg)  Bvani  v.  Drummondt  4  Esp. 
89;  Newmarch  v.  Clay^  14  East, 
239 ;  Heath  v.  Sansom,  4  B.  & 
Ad.  172;  1  N.  &  M.  104,  S.  C. 

{t)  Vulliamy  v.  Noble,  3  Mer. 
619. 

(«)  Abel  y.  Sutton,  S 'Esp.  108; 
Kilgour  v.  Finlayion,  1  H.  Bl. 


155 ;  bnt  see  LefoU  y.  Reilly,  1 
Q.  B.  349. 

(a?)  Abel  v.  Sutton,  3  Esp.  108. 

(y)  Smith  V.  Winter,  4  M.  & 
W.  464. 

(2)  Ibid. 

{a)  C(Mrviohy,Vichery,2'DojiQ. 
658,  n. 
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the  firm,  ante-dating  it,  so  that  it  appeared  to  have  been 

drawn  before  the  dissolution.     This  bill  came  into  the  hands 

of  the  indorsee,  for  value,  without  actual  notice  of  the 
dissolution.  A.  had  allowed  his  name  to  remain  over  the 
door  of  a  hatter's  shop  in  the  Poultry,  where  the  business 
had  been  carried  on.  Lord  EUenborough  held  A.  liable  on 
the  bill,  observing,  that  he  had  imprudently  suffered  notice 
to  be  given  of  the  continuance  of  the  partnership  by  per- 
mitting his  name  to  remain  over  the  door  (6). 

If  one  partner  die,  being  liable  or  entitled  on  a  bill  or  Dinoiatioii  bj 
note,  the  legal  right  or  liability  survives,   but  the  personal  ^^^^^ 
representatives  of  the  deceased  are  entitled  or  liable  in 
eqoity  (c). 

Bankruptcy  is  a  dissolution,  and  therefore  it  was  held,  B7  bonkrapu^. 
before  the  2^3  Vict.  c.  29,  that  an  indorsement  by  one  of 
the  several  partners,  afler  a  secret  act  of  bankruptcy,  is 
invalid  {d).  But  it  has  been  also  held,  that,  as  the  ex- 
partners  still  hold  themselves  out  to  the  world  as  partners, 
they  are  liable  to  third  persons  (e). 

Lastly,  as  to  an  occasional  partnership. 

A  partnership  may  be  either  a  general  partnership,  or  a  oooastonal 
particular  one  for  a  single  transaction.  pabtxe^ 

An  interest  in  the  profits  of  a  single  transaction  makes  a  ^^^^* 
man  a  partner,  and  liable  to  third  parties  (f). 

A  joint  security  given  by  one  partner,  in  a  mere  occasional 
partnership  for  a  private  debt,  does  not  charge  his  co- 
partner, though  in  the  hands  of  a  bona  fide  holder  for 
value  {g). 

The  executor  of  a  deceased  party  to  a  bill  or  note  has,  in  executors 

general,  the  same  rights  and  liabilities  as  his  testator.    "The  -^^^  admi- 

executors  of  every  person,"  says  Lord  Macclesfield,  "are  nistratobs. 
implied  in  himself,  and  bound  without  naming  "  (A). 


{h)  IFiZ/umfY.  Jr00^«,2  Stark. 
290 ;  and  see  Neftcwme  v.  Cole%y  2 
Camp.  617;  Stable  r,Ely,  1  C. 
&  P.  6U. 

(tf)  Lane  v.  W%Uianh$^  2  Vem. 
277;  BUhop  v.  Chweh,  3  Vea., 
Ben.  100, 371 ;  VuUiamy  v.  ^dhle,  8 
Mcr.  614;  Heath  v.  Perciral,  1 
P.  Wma.  682;  1  Stm.  403,  S.  C. 
But  the  right  of  snrviyonhip  in 
partnerehip  cbattelg  of  a  trading 
nrm  does  not  exiat    {Buckley  y. 


Bather,  6  Exch.  164.) 

(^)  Thoffutson  T.  Frercy  10  East, 
418. 

(tf )  Lacy  Y.  Wooleot,  2  D.  &  R. 
458. 

(/)  Heyh4>e  v.  Burge,  19  L.  J., 
C.  P.  243;  9  C.  B.  431,  S.  C. 

(^)  Williams  t.  Thdnas,  6  Esp. 
18. 

(A)  ffyds  y.  Skinner,  2  P. 
Wms.  196.  See  Willianu  v. 
Burrell,  1  C.  B.  402. 
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Therefore,  if  a  bill  be  indorsed  to  a  man  who  is  dead,  by 
a  person  ignorant  of  his  death,  that  will  be  an  indorsement 
to  the  personal  representative  of  the  deceased  (t).  On  the 
death  of  the  holder  of  a  bill  or  note,  his  executors  or  ad- 
ministrators may  indorse  {k)  ;  and  an  indorsement  by  the 
executors  or  administrators  is  for  aU  purposes  as  effectual  as 
an  indorsement  by  the  deceased  (/). 

Presentment  (m),  notice  of  dishonour  and  payment  should 
be  made  by  and  to  the  executor  or  administrator,  in  the  same 
manner  as  by  or  to  the  deceased. 

If  the  holder  be  dead  and  the  executor  have  not  yet 
proved  the  will,  still  it  seems  the  executor  is  bound  to  pre- 
sent the  biU  when  presentable  (n) ;  for  his  title  to  his  tes- 
tator's property  is  derived  exclusively  from  the  will,  and 
vests  in  him  from  the  moment  of  the  testator's  death  (o). 
But,  as  the  title  of  an  administrator  is  derived  wholly  from 
the  Court  of  Probate,  and  he  has  none  till  the  letters  of 
administration  are  granted,  he  would  probably  be  excused 
by  impossibility. 

Effect  of  proiwte.       A  probate,  being  a  judicial  act  of  the  Court  of  Probate, 

is  conclusive  as  to  the  validity  and  contents  of  the  will, 
and  the  title  of  the  executor;  and,  as  long  as  it  remains 
unrepealed,  cannot  be  impeached  in  the  other  Courts. 
Therefore,  a  voluntary  payment  to  an  executor  who  has  ob- 
tained probate  of  a  forged  will,  is  a  discharge  to  the  debtor, 
notwithstanding  that  the  probate  is  afterwards  declared 
null(/>). 

Bills  of  exchange  are  to  be  paid  in  the  course  of  adminis- 
tration as  simple  contract  debts.  They  are  bona  notahilia  ; 
not,  as  in  a  case  of  specialty,  where  the  instrument 'S^ 
but  where  the  debtor  resides  at  the  time  of  the  creditor's 

Debtor  made  It  is  a  general  rule  of  law,  that  if  a  creditor  constituto 

executor.  j^jg  debtor  executor,  the  debt  is  released  and  extinguished ; 

for  the  same  hand  beiug  at  once  to  receive  and  pay,  the 
action  is  suspended ;  and  a  personal  action  once  suspended 
by  act  of  the  parties,  is  gone  for  ever  (r).    Hence  it  follows, 


(i)  Murray  t.  Eavt  India, 
Company,  5  B.  &  Aid.  204. 

(A )  Rawlimon  v.  Stone^  3  Wils. 
1 ;  3  Stra.  1260,  S.  C. 

(Ji)  Watkins  y.  Maule,  2  Jac. 
&  Walker,  243. 

(w)  MoUoy,  2, 10. 

(n)  Marias,  135:  Molloj,  2, 10: 
Poth.146. 


{o)  Com.  Dig.  AdminiB.  B.  10; 
WooUey  y.  Clarky  6  B.  &  Aid. 
745-6;  1  D.  &  By.  409,  S.  C. 

{p)  Allen  y.  hundan,  3  T.  B. 
126. 

iq)  YeomansY.BradthafVtCar" 
thew,  373;  3  Salk.  70,  S.  C. 

(r)  Year  Book,  20  Edw.  4,  17 ; 
21  Edw.  4,  36;  Dyer,  140;iVV*- 
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that  if  the  holder  of  a  bill  appoint  the  acceptor  his  executor, 
the  acceptor  is  discharged,  and  all  the  other  parties  also,  for 
a  release  to  the  principal  discharges  the  surety.  So  it  has 
been  decided,  that  if  the  payee  of  a  note,  payable  on  demand, 
constitute  the  maker  of  the  note  his  executor,  the  maker  is 
discharged,  not  only  from  his  liability  to  the  estate  of  the 
testator,  but  also  from  his  liability  as  maker  to  an  indorsee 
to  whom  tlie  executor  assigned  it  after  the  testator's  death  («)• 
But  it  is  conceived  that  if  the  note,  at  the  time  of  the  tes- 
tator's death,  had  been  in  the  hands  of  an  indorsee,  the 
maker  Would  still  have  been  liable  as  maker  to  the  indorsee, 
and  that  if  the  note  had  been  payable  at  a  future  time, 
and  indorsed  by  the  executor  after  the  testator's  death,  but 
before  the  note  was  due,  the  nuiker  would  have  been  liable 
as  maker  to  an  indorsee  without  notice ;  for  since  a  prema- 
ture secret  payment  by  the  maker  would  not  have  protected 
him  (f),  no  more,  it  should  seem,  would  a  premature  secret 
release  to  him  (u). 

If  one  of  several  joint  debtors  be  appointed  executor,  it 
is  a  release  to  all  (x) ;  and  though  they  were  liable  severally 
ae  well  as  jointly,  for  judgment  and  execution  against  one 
^vrould  have  been  a  discharge  to  all  (y) ;  and  an  express 
release  to  one  might  have  been  pleaded  in  bar  by  all  {z). 
The  debt  is  also  released  where  one  only  of  several  executors 
is  indebted  (a),  and  though  the  executor  die  without  having 
either  proved  the  will  or  administered  (6). 

But  if  a  sole  executor  refuses  to  act^  the  debt  is  not  dis- 
charged (o).  If  the  creditor  makes  the  executor  of  the 
debtor  his  executor,  that  is  no  discharge  (d). 
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ham*$  eaMf  8  Rep.  135,  a;  Fryer 
T.  OUdridge,  Hobart,  10 ;  8turleyn 
T.  Albany^  Cro.  EHz.  150;  Dor- 
Chester  y.  Wehb^  Cro.  Car.  872; 
WMltford  y.  Wankfard,  1  Salk. 
299;  Chsetham  y.  Ward,  1  Bos. 
&  PdL  630.  Bat  the  rale  as  to 
■oapeDfldoa  is  not  aniyersai  See 
tiie  Chapter  on  Suspension. 

(0  Aeahly  y.  Fom,  9  B.  &  C 
lap;  4  Man.  k  R.  18,  S.  C.  See 
alab  Harmer  y.  Steele,  4  Exch.  1. 
Such  a  release  in  law  might  for- 
merly haye  been  made  bj  an  in&nt 
testator  at  Uie  age  of  seyenteen 
complete;  Go,  Litt  264,  h. 

(t)  Burbridge  t.  Mannered  8 
Camp.  19a 

(«)  Dody,  Edmtvrde,  2  C.  &  P. 

<;r)  Wentworth,Off.  Ezotb.  c.  2) 
Com.  Dig.  Admin.  B.  5. 


iy)   Bio.  Ab.  Exon.  p.  118  s 

Fryer  y.    Gildridge,  Hob.    10 ; 

Cheetkam  y.   Ward,  1  Boe.  & 

Pal.  630;   M'ankford  y.   Wanh- 

ford,  1  Salk.  299. 

(2)  2  Rol.  Abr.  412;  Clayton 
.  V.  Kynaston,  2  Salk.  574 ;  2  Saond. 
47,^. 

(a)  Bro.  ExoTS.  pi.  114;  Went. 
Oflf.  Exors.  c.  2,  pp.  74,  75, 14th 
ed.;  Com.  Dig.  Adm.  B.  5;  Wank^ 
ford  V.  Wankford,  I  Salk.  299,  by 
Powel,  J.;  Cheetkam  y.  Ward,  1 
Bos.  &  Pol.  630. 

(Jf)  Wankford  y.  Wa/nJtford,  1 
Salk.  229;  Went.  c.  2;  Com.  Dig. 
Adm.  B.  5. 

(fl)  Wankford  y.  Wankford,  1 
Salk.  299 ;  bat  see  Ahram  y.  Cun^ 
ningkam,  1  Vent.  808;  Bailer's 
Co.  Litt  264,  h. 

{d)  Bac.  Ab.   Exois.   A   10; 
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Debt  l8  Mseto. 


Though  the  appointment  of  a  debtor  to  be  executor  re- 
leases him  from  liability  to  the  first  or  any  subsequent 
representatives  of  the  testator,  yet  the  debt  is  still  assets  in 
his  hands  in  favour  both  of  creditors  and  legatees  (e). 


Pebtor  becoming 
administrator. 


The  taking  out  letters  of  administration  by  a  debtor  to 
his  creditor  is  merely  a  suspension  of  the  legal  remedies  as 
between  the  parties :  but  being  the  act  of  the  law,  and  not 
the  act  of  tiie  intestate,  it  is  no  extinguishment  of  the  debt, 
for  the  action  will  revive  when  the  affairs  of  the  intestate 
and  of  the  administrator  are  no  longer  in  the  hands  of  the 
same  person  {/)* 


Where  ezecnton 
may  sue  as  such. 


If  a  note  or  a  bill  be  made  or  indorsed  to  an  executor  as 
executor,  he  may  sue  on  it  in  his  representative  capacity, 
and  join  counts  on  promises  to  the  testator  (^)  ;  and  a  note 
given  to  the  executor  for  a  debt  due  to  the  testator  will  go 
to  the  administrator  de  bonis  non  (A).  Though  a  payment 
of  the  amount  of  the  instrument  to  the  administrator  of  the 
executor  would  be  good  in  equity,  and  perhaps  at  law  (t). 
After  considerable  conflict,  the  rule  of  law  is  now  firmly 
established,  that  whenever  the  money  sought  to  be  recovered 
is  assets,  the  executor  may  sue,  as  executor,  on  a  contract 
made  with  himself  in  his  representative  capacity,  and  join 
counts  on  promises  to  his  testator  (k).  Thus,  to  counts  on 
a  bill  or  note  given  to  his  testator,  he  may  join  a  count  for 
money  paid  by  himself  as  executor  (0 »  &  count  for  goods 
sold  by  himself  (w),  for  works  done  by  himself  (w);  a  count  on 
an  account  stated  with  the  plaintiff  as  executor,  of  monies 


Dorchester  v.  Webb,  Cro.  Car. 
372 ;  W.  Jones,  346,  S.  C;  1  Salk. 
305;  Alston  v.  Andretv,  Hatton, 
128. 

(e)  Bac.  Ab.  Exora.  A.  10; 
Brown  v.  Selnryn^  Cases  temp. 
Talbot,  241,  242;  Holiday  v. 
JBoaty  1  Rol.  Abr.  920;  Woodrcard 
V.  Lord  Dacy^  Plowd.  186;  Dor- 
ehetter  v.  Webb^  Cro.  Car.  373; 
Shep.  Touchstone,  497-8 ;  Wanh' 
ford  v.  Wankford,  1  Salk.  299. 
Sec  Wentworth,  Off.  Exors.  c.  2. 

(/)  Sir  John  Needham^s  case^ 
8  Coke,  135 ;  Wankford  v.  Wank- 
ford,  1  Salk.  299;  Wentworth, 
Off.  Exors.  c.  2;  Looki^r  y.  Smithy 
1  Sid.  79;  1  Keb.  313,  S.  C; 
Hudson  V.  Hudson,  1  Atk.  461. 

(^)  Kin^  V.  Thorn,  I  T.  R.  487. 


(A)  Cathenvood  v.  Chabaud,  1 

B.  &  C.  160;  2  Dowl.  &  R.  271  ; 
Court  v.  Partridge,  7  Price,  591 . 

(i)  Barker  v.  Talcot,  1  Vem. 
473;  and  see  the  remarks  of  Lord 
Tenterden  on  this  case,  in  Cather- 
wood  Y.  Chaubaudj  1  B.  &  C.  150; 
2  Dowl.  &  R.  271. 

(A)  2  Wms.  Sannders,  117,  d. 

(l)  Ord  T.  Fenwiek,  3  East, 
104.  As  to  money  lent,  see 
Webster  y.  Spencer,  3  B.  &  Aid. 
365. 

(w)  Cowell  V.  Watts,  6  East, 
405;  9  Smith,  410,  S.  C. 

(«)  Marshall  y.  Broadhurst,  1 

C.  &  J.  403;  Edwards  y.  Ora4fe, 
2  M.  &  Wels.  190;  6  Dowl.  302, 
S.C. 
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due  to  the  testator  (o);  or  a  count  on  an  account  stated 
with  the  phiintiff  as  executor,  of  monies  due  to  himself  as 
executor  (  p). 

An  executor  cannot  complete  his  testator's  indorsement  Delivery  by 
by  delivering  the  instrument  (y),  which  has  been  already  to^[^,*^JSiL 
signed  by  the  testator. 

It  has  been  said  that  an  indorsement  by  one  of  several  whether  one  of 
co-executors,  in  his   own  name  alone,  will  not  suffice  to  SSJoSe.**" 
transfer  the  property  in  a  bill  of  exchange,  although  it  be 
an  indorsement  in  fact,  for  forgery  of  which  an  indictment 
may  be  sustained  (r). 

An  executor,  like  an  agent,  is  personally  liable  on  making,  when  an  exe- 
drawing,    indorsing  or    accepting  negotiable   instruments,  JSl£^**  **"°°*^^ 
thongh  he  describe  himself  as  executor,  unless  he  expressly 
confine  his  stipulation  to  pay  out  of  the  estate  {s). 

In  an  action  against  an  executor,  on  a  bill  or  note  of  his  Joinder  of  com- 
testator,  a  count  for  money  had  and  received  by  defendant,  SttoS^lSSMt 
as  executor,  cannot  be  joined  (^);  nor  a  count  for  money  executors. 
lent  to  the  executor  {u) ;  nor  a  count  for  goods  sold  to  the 
executor  or  work  done  for  him  {x),   A  count  for  money  paid 
to  the  use  of  the  executor  probably  may  (y ).     A  count  on  an 
account  stated  by  the  executor,  of  monies  due  by  the  testa- 
tor {z)y  may  be  joined;  and  so  may  an  account  on  an  account 
stated  by  the  executor,  of  monies  due  from  him  as  execu- 


io)  Jobion  T.  Ibrgter,  1  B.  & 
Ad.  6. 

(jf)  DovBhiggin  v.  Harrison,  9 
B.  &  C.  666 ;  4  Man.  &  R.  662, 
S.  C. 

(q)  Bromage  y.  Llayd^  1  Exch. 
32. 

(r)  Winterhottom^t  case,  1 
Dennison's  C.  C.  61;  2  Car.  & 
Kir.  37,  S.  C.  It  has  been  so  held 
in  America.  Smith  v.  Whiting, 
9  Mass.  Rep.  320.  But  it  has  also 
\ieeQ  there  held  that  a  note  maj 
be  transferred  by  one  of  seTeral 
■dministrators,  Sanders  y.  Blane, 
6  J.  J.  Marsh,  446;  and  bj  one  of 
seyend  executors,  as  a  collateral 
secnrity  for  a  judgment  against 
the  estate.  WieeUr  y.  Wheeler, 
9  Cowan,  34. 

(«)  Child  y.  Monifu,  2  B.  &  B. 


460 ;  5  Moo.  281 ;  King  y.  Thorn, 
1  T.  R.  489;  Eidout  y.  Brigtow, 
1  Tyrw.  90;  1  C.  &  J.  281,  S.  C; 
Serle  v.  Watenvorth,  4  M.  &  W. 
9 ;  6  DowL  684,  S.  C;  NeUon  y. 
SerU,  4  M.  &  W.  795;  Liverpool 
Borough  Bank  y.  Walker,  4  De 
G.  &  J.  24. 

(t)  Jennings  y.  Neivman^  4  T. 
R.  847;  Ashhy  y.  Ashby,  7  B.  & 
C.  444;  1  Man.  &  R.  180,  S.  C. 

(i*)  Rose  y.  Bowler,  1  Hen.  Bla. 
108. 

(a?)  Comer  y.  Shew,  3  M.  & 
Wels.  350;  Kitohenman  y.  Shell, 
3  Exch.  49. 

(y)  Ashhy  V.  Ashhy,  7  B.  &  C. 
444;  1  Man.  &  R.  180. 

{z)  Secar  y.  Atkinson^  1  H. 
Bla.  102. 
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Intent's  aocepi- 
ance. 


tor  (a).  Wherever  the  judgment  on  a  common  count  is  de 
bonis  testatorisj  the  count  maj  be  joined ;  but  where  the 
judgment  is  de  bonis  propriisy  it  cannot  {b). 

An  infant  can  make  a  binding  contract  for  necessaries 
only;  and  he  may  give  a  single  bill  (which  is  a  bond  with- 
out a  penalty)  for  the  exact  sum  due  for  necessaries,  but  not 
a  bond  with  a  penalty,  or  carrying  interest  (c). 

What  are  to  be  considered  necessaries  (d)  depends  on 
the  rank  and  circumstances  of  the  infant  in  the  particular 
case. 

All  his  other  contracts  are  distinguishable  into  two  sorts, 
voidable  and  void.  A  distinction  usually  of  importance: 
first,  because  a  voidable  contract  may  be  afterwards  affirmed, 
but  a  contract  absolutely  void  is  incapable  of  confirma- 
tion (e);  and,  secondly,  because  a  void  contract  may  be 
treated  by  other  parties  as  a  nullity,  but  contracts  voidable 
can  only  be  avoided  by  the  contracting  party  himself.  Yet 
the  precise  criterion  of  this  distinction  is  not  in  the  case  of 
infancy  clearly  settled.  According  to  some  authorities  it 
depends  entirely  on  the  mode  of  the  transaction ;  and  all 
such  gifts,  grants  or  deeds  of  an  infant  as  take  effect  by  the 
deliveiy  of  his  hand,  are  onlv  voidable ;  whereas  such  as  do 
not  so  take  effect  are  void  {/)•  According  to  others,  if  the 
act  be  for  the  advantage  of  the  infant,  it  is  voidable :  if  for 
his  disadvantage,  absolutely  void  {g). 

The  acceptance  of  an  infant  is  at  all  events  invalid  (A), 
and  cannot  be  confirmed  by  a  promise  to  pay  made  aflter  he  is 


{a)  Pomell  v.  Oraham^  7  Taunt. 
581;  1  Moo.  805;  Ashbyy.Athby, 
7  B.  &  C.  444;  1  M.  &  R.  180. 

(J)  See  2  Wms.  Saund- 117,  e, 

{o)  Ck).  Litt.  172,  a.,  n.  2;  Rvs- 
sell  V.  LeSy  1  Jj&v.  86;  and,  there- 
fore, a  bond  cannot  be  set  up  by  a 
promise  to  pa^  made  after  full  age, 
and  the  repUcation  of  snch  pro- 
mise is  ill.  Baylis  y.  Dineley^  3 
M.  &  Sel.  477 ;  see  B.  N.  P.  182; 
Hunter  v.  Agnew^  1  Fox  &  Smith, 
15;  1  Rol.  Ab.  729;  Fisher  v. 
Mowbray,  8  East,  830.  A  bond 
with  a  penalty  given  by  an  infant 
seems  to  be  absolntelj  Yoid.  Ay- 
liffe  V.  Arohdale,  Cro.  Eliz.  920; 
Vin.  Ab.  Actions,  D.  d. 

{d)  See  the  observations  of  the 
Court  in   a  veiy  sing^ular  case ; 


Chappelt  y.  Cboper,  13  M.  &  W. 
252. 

(e)  But  see  Williemis  v.  Moore^ 
11  M.  &  W.  266. 

(/)  Perkins,  12. 

(^)  Zimck  v.  Parsons,  8  Burr. 
1794,  recognized  as  law  by  Lord 

Eldon  in  r.  Handcook,  17 

Vea.  jun.  383;  and  see  Holt  y. 
Woj-d,  2  Stra.  937 ;  Williams  y. 
Moore,  nU,&W. 256,  Avoid- 
able contract  has  been  defined  as 
a  contract  valid  till  disaffirmed. 
Allen  v.  Allen,  2  D.  &  W.  307 ; 
1  C.  &  L.  427.  (Irish.) 

(A)  Williamson  v.  Watts,  1 
Camp.  552;  and  see  WiUiams  v« 
Harrison,  Carthew,  160;  3  Salk. 
197,  S.  C. 
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of  age,  and  after  action  brought  (t).  And  all  his  contracts 
made  in  the  course  of  trade  were  formerly  considered  abso- 
lotelj  Told  and  incapable  of  confirmation,  though  the  moral 
obligation  to  fulfil  them  would  support  an  express  promise 
lo  pay  afler  full  age^  and  before  action  brought  (A).  It  has 
been  held  that  no  mere  acknowledgment,  or  part  payment, 
would,  under  such  circumstances,  create  a  hability  (/).  But 
it  now  seems  that  an  infant's  contract  on  a  bill  or  note  is 
voidable  only  (m),  and  that  his  liability  may  be  established 
by  ratification  after  full  age  (n). 


CHAPTER 
V. 


The  stat.  9  Geo.  4,  c.  14,  enacts,  that  no  action  shall  be  BatiflcaUoii. 
maintained  whereby  to  charge  any  person  upon  any  promise 
made  afler  full  age,  to  pay  any  debt  contracted  during  in- 
fancy, or  upon  any  ratification  after  full  age  of  any  promise 
or  simple  contract  made  during  infancy,  imless  such  promise 
or  ratification  shall  be  made  by  some  writing  signed  by  the 
party  to  be  charged  therewith.  Oral  evidence  may  supply 
defects  in  the  written  ratification  as  to  the  sum,  the  date, 
and  the  person  to  whom  it  is  addressed  {o\ 

A  j>erson  of  full  age,  who  accepts  a  bill  drawn  while  he 
was  an  infant,  is  liable  on  the  bill  (p). 

An  infant  may  after  he  comes  of  age  ratify  an  account 
stated  {q).  But  unless  he  have  complete  information,  and 
full  knowledge  of  the  transaction,  his  ratification  will  not 
bind  in  equity  (r). 

It  18  conceived  that  a  bill  drawn,  indorsed,  or  accepted  in  Blank  aooeptancc 
blank  by  an  infant,  and  filled  up  without  his  express  consent  ®'  i^doraemcat. 
after  he  is  of  full  age,  will  not  bind  him  (s). 


(»)  ThamUyn  v.  Jllingfvorthy  2 
B.  &  C.  824 ;  4  Dowl.  &  R.  545, 
8.  C. 

{k)  Ibid.;  Hunt  v.  MaMey,  5 
B.  &  Ad.  902;  2  Nev.  &  M.  109, 
S.  C.  Whether  a  ratification  be 
in  all  cases  a  new  contract,  resting 
on  the  original  obligation  as  a 
moral  consideration,  or  whether  it 
merelj-  impart  validitj^  to  the  ori- 
ginal promise,  has  been  considered 
donbtfnl.  Williams  y.  Afoore,  11 
M.  &  W.  256 ;  bnt  see  HarrU  v. 
WaU,  1  Exch.  122. 

(I)  Thrupp  V.  Melder,  2  Esp. 
62S.  Sorh  is  the  law  in  America. 
Bjles  on  Bills,  5th  American  edi- 
tion, p.  lie. 


(m)  Such  also  is  the  result  of 
the  American  anthoritics.  See 
Byles  on  Bills,  3rd  American  edi- 
tion, pp.  119  and  120. 

(/*)  Harris  v.  Wall,  1  Exch. 
122. 

(<?)  Hartley  v.  Whartonf  11 
Ad.  &  EU.  934. 

(jf)  Stevens  y.  Jackson,  4  Camp. 
164. 

(y)  Williams  v.  Moore,  12  L. 
J.,  Ex.  253;  11  M.  &  W.  256, 
S.  C. 

(r)  Kay  V.  Smith,  21  Beav. 
622. 

(s)  Hunt  V.  Massey,  5  B.  & 
Ad.  902;  2  Ney.  &  M.  109,  S.  C. 
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Note  for  nece»- 
aarles. 


Whether  a  promissory  note,  given  by  an  infant  for  neces- 
saries, be  valid,  either  at  the  suit  of  tiiie  original  payee,  or 
his  indorsee,  has  never  been  expressly  decided  ;  but,  it  should 
seem,  it  is  not,  for  even  if  not  transferable  it  carries  in- 
terest {t).  An  infant  is  not  bound  by  an  account  stated,  in 
respect  even  of  necessaries  (u). 


Party  with 
another. 


If  an  infant  be  a  party,  jointly  with  an  adult,  to  a  n^o- 
tiable  instriunent,  the  owner  may  sue  the  adult  alone,  without 
taking  notice  of  the  infant  (v).  Where  an  infant  is  partner 
in  a  firm,  unless,  on  coming  of  age,  he  notifies  the  discon- 
tinuance of  the  partnership,  he  Lb  liable  for  contracts  made 
by  the  firm  after  his  majority  (x). 


Liability  ex 
delicto. 


Where  an  infant  is  not  liable  on  a  contract,  he  cannot  be 
made  liable  thereon  by  suing  him  in  an  action  in  form  ex 
delicto  (t/).  Thus  he  is  not  liable  on  a  bill  because  he  re- 
presented himself  to  be  of  full  age,  nor  can  the  plaintifif 
reply  that  fact  on  equitable  grounds  (z). 


Hay  oonvey  title 
toabUL 


An  infant  drawing  and  indorsing  bills  may  convey  a  title 
to  the  indorsee,  so  that  the  indorsee  can  sue  the  acceptor 
and  all  other  parties,  except  the  infant  himself  (a)  ;  but  the 
in&nt  may  avoid  the  contract,  except  where  the  acceptor 


(t)  Trveman  v.  Hwrgt^  1  T.  R. 
40;  Bay  ley,  19;  Williamson  t. 
Watts,  1  Camp.  652.  In  the 
United  States  it  has  been  decided 
that  a  promissory  note  given  by 
an  infant  for  necessaries  is  Toid. 
ASwaTisea  v.  Vanderkeyden,  10 
Johns.  Rep.  33;  Nightingale  v. 
Withington,  15  Massey's  Rep. 
272.  See  further,  Byles  on  Bills, 
5th  American  edition,  p.  148.  So 
in  the  French  law,  Pardessoa,  2, 
459. 

(«)  Tmefnan  v.  ffurstf  1  T.  R. 
40;  Bartlett  v.  Emery ,  ibid.  42, 
n.\  Ingledew  y.Dottglas,  2  Stark. 
36. 

(tj)  BurgessY.  Merrill,  4  Tannt. 
468;  Chandler  v.  Parhes,  8  Esp. 
76,  n. 

(0?)  Cfood  T.  Harrison,  5  B.  & 
Aid.  147. 

(y)  Cfrove  V.  Neville,  1  Keb. 
778 ;  Johnson  v.  Pge,  1  Keb.  905 
—913;  1  Ley.  169,  S.  C;  Manby 


T.  Scott,  1  Sid.  109;  Jennings  v. 
Rundall,  8  T.  R.  835;  Price  v. 
Hewitt,  8  Exch.  146;  and  see 
Cra/noh  v.  White,  1  Bing.  N.  C. 
417;  1  Scott,  314,  S.  C.  But  in 
some  cases  he  is  liable  for  fraud. 
Byles  on  Bills,  5th  Amer.  edition, 
p.  149;  Nelson  v.  Stoeker,  28  L.  J., 
Cha.  760;  Re  King,  27  L.  J., 
Btcy.  33;  see  Wright  y.  Leonard^ 
post,  63.  See  also  Bumwrd  y. 
HaggU,  32  L.  J.,  C.  P.  191,  where 
an  infant  who  had  hired  a  horse 
was  held  liable  for  its  misuse. 

(z)  Bartlett  y.  Wells,  1  Best  & 
Smith,  836. 

(a)  Taylor  y.  Oroker,  4  Esp. 
187;  Nightingale  y.  Withington, 
15  Mass.  American  Rep.  272;  and 
see  Drayton  y.  Dale,  2  B.  &  C. 
299,  302;  Oreyy.  Cooper,  1  Selw. 
N.  P. ;  see  Sfnith  y.  Johnson,  27 
L.  J.,  Exch.  363;  3  H.  &  N.  222, 
S.  C. 
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hM  estopped  himself  bj  admitting  (as  we  shall  see  he  does) 
the  capacity  of  an  infant  drawer  to  indorse  {b). 


CHAPTER 
V. 


An  infant  may  sue  on  a  bill  {c).     But  payment  should  be  ii^i^nt  °»7  •»«• 
made  to  his  guardian,  jet  payment  to  the  infant  may,  under 
some  circumstances,  be  good  {d). 

An  in&nt  is  not  in  a  case  of  contract  estopped  by  his  own  Eatoppei. 
representations  {e). 


The  exercise  of  undue  influence  over  persons  of  fiill  age  pebsons 
giving  bills,  notes  or  other  securities,  affords  ground  for  the  '™i>Mft^^NDUB 
interference  of  a  Court  of  Equity,  which  will  either  set  aside  ^'^^*^^'®' 
the  securities,  or  by  a  perpetual  injunction  restrain  all 
proceedings  (jT).  This  jurisdiction  is  not  confined  to  the 
case  of  guardian  and  ward,  but  applies  wherever  there  exists 
between  the  parties  a  relation  or  connection  constituting 
anything  like  a  trust  or  guardianship,  or  conferring  autho- 
rity, control  or  influence.  It  comprehends  parents  and 
step-parents,  and  may  extend  to  other  relatives,  according 
to  the  circumstances  of  the  case.  It  reaches  not  only 
regular  medical  men,  but  quacks  and  impostors.  It  com- 
prehends legal  advisers,  such  as  counsel  or  attorney,  and 
extends  to  ministers  of  religion  of  any  persuasion.  In  these 
cases  the  Court  will  not  suffer  any  such  securities  to  be 
enforced,  unless  satisfied  that  they  were  given  freely  and 
voluntarily,  and  independently  of  any  influence  over  the 
giver  {g). 

The  burden  of  proof  lies  on  the  upholder  of  the  instru- 
ment (A).  The  defendant  in  an  action  at  law  may  avail 
himself  of  this  defence  by  pleading  an  equitable  plea,  which 
however  would  not,  it  is  conceived,  be  a  good  defence  against 
a  holder  for  value  without  notice. 

It  is  a  general  rule  of  universal  law,  that  the  contracts  of  lunatics, 
a  lunatic,  an  idiot^  or  other  person  nan  compos  mentisy  from  'i>ic>^ 


COMPOTES. 


( ()  See  the  Chapter  on  Acceft- 

AKCB. 

(<?)  Chit^,  20;  Warmiek  y. 
Bruce,  2  M.  &  Sel.  205 ;  ffollU 
day  T.  AMiuan,  5  B.  &  C.  601; 
8  D.  &  R.  163,  S.  C. 

(<0  Bayley,  256. 

(jb)  CawmamY. Farmer, ZHtUch, 
698. 

(/)  Harveif  v.  Mount,  14  L.  J., 
Chan.  238;  Archer  t.  Budum,  16 


L.  J.  211;  Maitland  y.  Irmng,  16 
L.  J.  96 ;  Rhodes  y.  Bate,  85  L. 
J.  267,  aod  aathoritiee  there  col- 
lected ;  Lyon  y.  Home,  L.  R.,  6 
Eq.  666,  and  cases  cited. 

Jjf)  Ethey  y.  Lake,  22  L.  J. 
836 ;  Williams  y.  Bayley,  L.  R., 
1  H.  L. ;  Ford  y.  Olden,  L.  R.,  5 
Eq.  461. 

(A)  Lyon  y.  Home,  L.  R.,  6  Eq. 
681. 
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Pleading. 


PEB80NS 
DRUNK. 


age  or  personal  infirmity,  are  utterly  void  (t).  And  the  old 
authorities  in  the  English  law,  that  a  man  cannot  be  allowed 
to  stultify  himself  by  alleging  his  own  lunacy,  are  shaken  by 
the  modem  decisions  (k). 

But  it  had  been  before  held,  that  if  a  note  be  made  by  a 
lunatic  or  person  of  imbecile  mind,  known  to  be  so  by  the 
payee,  it  is  a  fraud  in  the  payee,  and  the  note  is  void  even 
in  the  hands  of  an  indorsee,  at  least  if  there  be  anything 
unusual  on  the  face  of  the  note  ( /).  So,  if  the  consideration 
be  executory  merely,  it  was  said  that  it  might  perhaps  be 
void,  though  the  party  dealing  with  the  lunatic  were  not 
cognizant  of  his  infirmity  (m).  But  it  was  held  that  a 
defendant  could  not  set  up  his  own  insanity  as  a  defence, 
unless  it  were  known  and  taken  advantage  of  by  the  plaintifi^, 
so  that  there  was  a  fi*aud  in  him  (n).  And  it  still  seems 
that  according  to  the  English  law,  in  order  to  avoid  a  fair 
contract  on  the  ground  of  lunacy,  the  mental  incapacity 
must  be  known  to  the  other  contracting  party  (p). 

Imbecility  of  mind  cannot  be  proved  under  a  plea  that 
defendant  did  not  make  a  promissory  note  (  p). 

It  was  formerly  held,  that  a  man  could  not  protect  himself 
from  any  deed  or  agreement  by  pleading  drunkenness,  unless 
he  also  showed  that  the  drunkenness  was  brought  about  by 
the  management  and  contrivance  of  him  who  procured  the 


(t)  Fnriosas  nnllam  negotiam 
gerore  potest,  quia  non  intelligit 
quid  a^t  Inst.  Lib.  3,  tit.  20, 
s.  8  ;  Dig.  Lib.  60,  tit.  1.  6,  40, 
124. 

{k")  Kent's  Comm.  451 ;  and  see 
the  observations  of  Parke,  B.,  in 
Oore  Y.  Gibson,  18  M.  &  W.  628; 
and  Alcock  v.  Alcock,  8  M.  &  G. 
268. 

(Z)  Sentence  v.  Poole,  8  C.  &  P. 
1;  Baxter  v.  Lord  Portsmouth, 
2  C.  &  P.  178 ;  6  B.  &  C.  170 ;  8 
Dowl.  &  R.  614,  S.  C. 

^wi)  Ibid. 

(n)  Brown  v.  Joddrell,  1  M.  & 
M.  105;  3  C.  &  P.  30,  S.  C; 
Levy  V.  Baker,  1  M.  &  M.  lOG; 
but  see  Gore  v.  Gibson,  18  Mees. 
&  W.  623.  In  Putnam  v.  SuUl- 
tan,  1  Massey 's  American  Reports, 
it  is  said  by  Parsons,  C.  J.,  "that, 
perhaps,  if  a  blind  man  had  a 


note  falselj  and  frandnlently  read 
to  him,  and  he  indorsed  it,  sap- 
posing  it  to  be  the  note  read  to 
him,  he  wonld  not  be  liable  aa 
indorsee,  because  he  is  not  guilt  j 
of  an^  laches."  It  is,  however, 
conceived  that  he  mnst  plead  the 
fraud  speciallj. 

(<>)  Afolton  V.  Camroux,  4  Exch. 
Rep.  19;  Bear  an  ▼.  McDonnell, 
9  Exch.  309;  Elliot  v.  Ince,  26 
L.  J.,  Cha.  821 ;  7  De  G.,  M.  &  G. 
475,  S.  C.  But  the  law  of  Ame- 
rica seems  more  in  accordance 
with  general  law,  where  it  has 
been  held  that  incapacity  to  con- 
tract arising  from  drunkenness 
makes  a  note  void  and  incapable 
of  confirmation.  See  Byles  on 
Bills,  5th  American  edition,  p. 
162. 

( »)  Harrison  v.  Richardson, 
1  Mood.  &  Rob.  504. 
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deed  or  contract  (q).    And  this  may  still  be  the  law  m  a      chapter 
case  of  partial  drnnkenDess.  ^' 


Bat  where  there  is  total  drunkenness  the  modern  decisions  partial  or  total. 
have  qualified  the  old  doctrine.  Total  drunkenness  producing 
a  complete  and  manifest  though  temporary  suspension  of 
reason,  is  of  itself  a  defence  to  an  action  on  a  bill  or  note  (r). 
**  It  is  just  the  same,"  says  Alderson,  B.,  "  as  if  the  defendant 
had  written  his  name  on  the  bill  in  his  sleep  in  a  state  of 

BOmDambulism  "  (*).  Somnambultem. 

But  as  an  answer  to  an  action  on  a  bill  or  note,  drunken-  Pleading. 
ness  must  be  specially  pleaded  (f). 


The  contracts  of  a  married  woman  are  void4»law.  kabried 

WithoHl^u^jmtyfrop  ^^^  husband,  therefore,  she  women. 
cannot  atMaw^nk^&^ effiier  him  or  herself,  by  making, 
drawing,'^accepting  or  indorsing  negotiable  instruments  (u); 
not  CTen  if  she  live  apart  from  him,  and  have  a  separate 
maintenance  secured  by  deed  (v).  Nor  after  a  valid  divorce, 
a  mensa  et  thoro  (w);  though  it  is  otherwise  after  a  complete 
divorce,  a  vinculo  matrimonii^  which  annuls  the  marriage  to 
all  purposes.  And  even  if  she  be  a  sole  trader  in  London  by 
the  custom  of  the  city,  she  is  not  liable  at  all  in  the  superior 
Courts,  and  in  the  city  Coiu*ts  her  husband  must  be  joined 
for  conformity,  though  execution  will  be  against  the  wife 
alone  (;r). 

And  it  is  conceived,  that  though  husband  and  wife  are  Fnad. 
in  general  liable  for  the  wrongs  and  frauds  perpetrated  by 
the  wife,  yet  they  are  not  liable  for  a  fraudulent  representa- 
tion by  her  which  is  parcel  of  a  contract  (y;. 

iq)  Johnson  v.  MedUeatte,  8  P.  (v)  Marshall  t.  Rutton,  8  T.  R. 

Wins.  190;  Cbohe  t.  Claymorthf  645.    In  one  case  the  Ck>art  of  C. 

18  Ve«ey,  12.  -P.  refused  to  discharge  out  of  cus- 

(r)  At  least  by  a  person  who  tody  a  married  woman,  who  had 

had  notice.    MoUan  t.  CamrouXf  been  arrested  as  the  drawer  of  a 

2  Exch.  487;  4  Exch.  17,  S.  C.  bill  of  exchange.    Jones  y.  Lewis, 

(«)  Oore  T.  Gibson,  18  M.  &  7  Taunt.  54;  2  Marsh.  885,  S.  C. 

W.  628.    Marriages  have  been  set  {w)  Lewis  t.  Lee,  8  B.  &  C. 

aside  on  this  ground.    Browning  291 ;  5  D.  &  R  90,  S.  C. 

T.  Reane,  2  Phil.  69.  (a?)  Beard  v.  Webb,  2  B.  &  P. 

{f)  Oore  T.  Gibson,  supra.  98. 

(«)  She  cannot,  like  an  infant,  {y)  Liverpool  Assoeiaiion   y. 

conyey  a  title  to  third  persons.  Ihir hurst,  9  Exch.  422;  Wright 

Barlow  y.  BUhep,  1  East,  482;  8  y.  Leonard,  11  C.  B.,  N.  S.  258. 
Esp.  R.  266,  8.  C.  ^-^^^  ^  -f^ 
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Nor  can  a  married  woman  be  estopped  by  her  own  repre- 
sentation that  she  is  discovert  (2r).  Buc  an  acceptor  may 
be  estopped  from  disputing  her  competency  (a). 


Separate  estate 
of  amairled 
woman. 


But  if  a  married  woman  have  a  separate  estate,  and  make 
a  promissory  note,  or  accept  a  bill  of  exchange,  she  is  liable 
in  equity  (^).  And  if,  wliile  she  has  a  sepai'ato  estate,  she 
gives  a  security  for  money  lent,  and  after  her  husband's 
death  promise  to  repay  it,  such  promise  is  binding  at  law  on 
herself  and  her  executors  (e).  But  if  at  the  time  the  note 
was  given  she  had  not  a  separate  estate,  no  such  promise, 
after  the  death  of  her  husband,  will  be  valid  {d),  A  pro- 
missory note  given  by  a  husband  to  his  wife  for  money  ad- 
vanced by  her  to  him  out  of  her  separate  estate  constitutes 
a  declaration  of  trust  in  favour  of  the  wife  (e). 


Absence  of  tiie 
hiisbaikL 


And  if  the  husband  has  been  transported,  and  is  not 
returned  to  this  kingdom,  whether  or  no  the  term  of  his 
transportation  be  expired  (y) ;  or  if  he  be  an  alien,  and 
never  was  within  the  kingdom  (^)  ;  or  if  the  husband  has 
been  abroad  and  not  heard  of  for  seven  years,  after  which 
period  the  legal  presumption  of  his  death  arises : — in  any 
one  of  these  three  cases  she  is  liable  in  law  for  her  contracts, 
as  a  single  woman.  Where  the  husband  was  transported 
for  fourteen  years,  but  instead  of  going  abroad  was  confined 
in  the  hulks  at  Portsmouth,  it  was  held  that  his  wife,  carrying 
on  business  in  her  own  name,  for  the  benefit  of  the  family, 
might  be  made  bankrupt,  and  that  a  bill,  accepted  by  her 
under  such  circumstances,  constituted  a  good  petitioning 
creditor's  debt  (A). 


BUI  or  note  giren 
to  a  woman 
before  maniage. 


Where  a  bill  or  note  is  given  to  a  single  woman,  and  she 
marries,  the  property  vests  in  her  husband,  and  he  alone  can 


{z)  Canfiam  t.  Farmer,  3  Exch. 
698. 

(0)  See  the  Chapter  on  Accept- 
ance. 

(J)  Bullpin  V.  Clarke,  17  Ves. 
366;  Huhne  t.  Tenant ^  1  Bro.  C. 
C.  16;  Stewart  v.  Kirkwall,  3 
Madd.  387;  Johngonr.  Oallagh-r, 
30  L.  J.,  Cha.  298.  Query,  where 
there  is  a  restraint  on  anticipa- 
tion. See  Butler  v.  Oumjfston, 
38  L.  J.,  Chan.  36. 

(0)  Lee  V.  Mvggridge,  5  Taunt. 
36. 


(d)  Lloyd  V.  Lee,  1  Stra.  94 ; 
Littlejield  v.  Shee,  2  B.  &  Ad. 
811. 

(c)  Murray  y.  Glaste,  23  L.  J., 
Cha.  126. 

(/)  Carrol  v.  Bl^neow,  4  Esp. 
27 ;  Sparrow  v.  Carruthers,  cited 

2  W.  Bla.  1197,  and  more  fully 
1  T.  R.  7.  See  Berry  y.  Buckets 
of  Mazarine,  1  Ld.  Bajm.  147. 

{g)  Kay  v.  Buehess  dePienney 

3  Camp.  123. 

(A)  Ex  parte  Jihrankt,  7  Bing. 
762. 
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indorse  it  (t)  ;  and  husband  and  wife  must  join  in  the  action       chapter 
npon  it  (A)  ;  but  if  payable  to  order,  marriage  may  operate  ^* 

as  an  indorsement,  so  as  to  enable  the  husband  to  sue 
alone  (/).  If  not  recovered  upon,  or  reduced  into  possession 
daring  their  joint  lives,  it  reverts  to  the  woman,  if  she 
sarvive,  or  goes  to  the  husband  as  her  administrator,  if  he 
survive  (j»). 

If  after  marriage  the  bill  or  note  be  made  to  the  wife  Aftarmaniage. 
alone  the  interest  vests  in  the  husband ;  he  alone  can  in- 
dorse it  (n).  And  his  indorsement  is  effectual,  though  the 
instrument  be  part  of  her  separate  estate,  and  be  indorsed 
bj  her  husband  in  iraud  of  her,  to  an  innocent  holder  for 
value  (o).  But  if  the  husband  die  without  a  recovery  on  it, 
or  reducing  it  into  possession,  the  note  belongs,  at  law,  to 
the  wife,  and  not  to  the  husband's  executors,  and  she  must 
Ining  the  action  (  p\  If  the  consideration  for  the  note  were 
the  husband's  money,  it  is  conceived  that  the  wife  would  be 


(t)  Qmnar  v.  Mdrtiity  8  Wil- 
.  5 ;  1  Stra.  516,  S.  C. 

Ik)  Com.  Dig.  Baron  &  Feme, 
N. 

(/)  MaeNeiUage  r.  Holloway^ 
1  B.  &  Aid.  218.  As  to  some 
obMrratioiis  of  Lord  Ellen- 
bocon^  in  this  caae,  see  the 
jadgmeDt  of  the  Court  of  Qaeen's 
Bench,  in  Hart  t.  Stephens,  14 
L.  J.,  Q.  B.  149;  6  Q.  B.  943, 

(m)  Co.  latt.  351,  &.;  Coppiny, 

,  2  P.  Wms.  497;  Day  y. 

Padrone,  2  M.  &  S.  396. 

{n)  Conner  r.  Martin,  1  Stra. 
616 ;  8  Wila.  5,  S.  C. ;  Barlow  t. 
BUhop^  1  East,  438;  Mason  t. 
Morgan,  2  Ad.  &  Ellii,  30 ;  4 
Nav.  &  M.  46,  S.  C;  bat  the  wife 
may  oooTey  a  title  by  indorsiDg  in 
her  hnabaad's  name,  by  his  anmo- 
ritj ;  ihid.  And  under  her  hat- 
band's anthority,  she  may  indorse 
in  her  own  name.  Prestwiek  t. 
Marshall,  7  Bing.  565;  5  M.  & 
P.  518;  4  C.  &  P.  594.  And  if, 
after  an  indorsement  in  her  own 
name,  the  acceptor,  seeing  the  bill 
with  the  indorsement  npon  it, 
pffomiaes  to  pay,  that  amounts  to 
an  admission  by  the  acceptor  that 
the  indonement  was  by  the  hns- 

B. 


band's  anthori^.  Cotes  r,  Davis, 
1  Cunp.  485.  where  in  an  action 
by  the  indorsee  of  a  bill  against 
the  acceptor,  the  declaration  al- 
leged the  bill  to  have  been  drawn 
and  indorsed  to  the  plaintiffs  by  a 
woman,  to  which  Uie  defendant 
pleaded  that  she  was  married,  a 
replication  that  she  drew  and  in- 
dorsed as  the  agent  of  her  hns- 
band  was  held  no  deptrtore  and 
good.  Prinee  v.  JBmnatte,  1 
Bing.  N.  C.  435;  1  Scott,  342;  8 
DowL  382,  S.  C. 

(o)  Dawson  y.  Prince,  27  L.  J. 
Cbanc.  169.  Q^ter^t  whether  the 
fact  0^  a  bill  bemg  drawn  in 
fayoar  of  a  married  woman  be 
notice  actoal  or  constrnctiye,  that 
it  is  part  of  her  separate  estate. 

(p)  Betts  y.  Kimpton,  2  B.  & 
Ad.  273;  Richards  y.  Richards,  2 

B.  &  Ad.  447;  Oatersy.Madely, 
6  M.  &  W.  423;  Hart  y.  Stephens, 
14  L.  J.,  Q.  B.  148;  6  Q.  B.  937, 
S.  C. ;  Sca/rpeUini  y.  Atcheson,  14 
L.  J.,Q.B.  333;  Howardy.  Cakes, 
18  L.  J.,  Exch.  485;  8  Exch.  186, 
S.  C.  See  this  last  case  as  to  the 
form  of  pleading.  Coyerture  of 
the  plaintiff  is  only  pleadable  in 
abatement.    Quyardy,  Sutton,  8 

C.  B.  153. 
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a  trustee  for  the  husband's  executors  {q).  The  wife  may 
join  in  an  action  on  the  instrument  (r)  ;  but  the  husband 
may  sue  alone  («).  If  he  sue  alone,  he  lets  in,  by  way  of 
set-off,  debts  due  from  himself ;  if  he  joins  his  wife  in  the 
action,  periiaps  he  lets  in,  as  a  set-off,  debts  due  by  her  dum 
sola  (t). 

If  a  note  be  given  after  marriage  to  husband  and  wife 
jointly  as  payees,  it  is  conceived  that  the  legal  interest  in 
the  note  survives  to  the  survivor,  90  held  as  to  an  invest- 
ment in  stock  (u). 


Bedoction  into 
poMefBioQ  of  A 
wlfelB  ebOM  in 
mUod. 


YThat  amounts  to  a  reduction  of  the  wife's  chose  in  action 
into  possession  is  a  question  of  considerable  nicety.  It  is 
conceived  that  indorsing  a  note  crvet  is  such  a  reduc- 
tion (v).  But  the  bankruptcy  of  the  husband  is  not  a 
redaction  of  the  wife's  choses  in  action  into  possession  ;  and 
therefore  i^e  assignees  of  a  buiknipt  -cannot  maintain  an 
action  in  their  own  names  alone,  on  a  promiss<Hy  note  made 
to  the  wife  of  the  bankrupt  before  her  marriage  (to).  Nor 
is  the  receipt  of  interest  by  the  husband  (x)  a  reduction  into 
possession. 


Bin  or  note  glTon 
by  A  woman 
before  mantege. 


If  a  single  woman,  being  a  party  liable  on  a  bill  or  note 
marries,  her  husband  becomes  responsible,  and  they  must 
be  sued  jointly  (y).  If  (the  debt  being  still  unsatisfied)  he 
dies,  she  is  liable,  and  not  his  executors  ;  if  she  dies,  her 
representatives  are  liable,  if  there  he  assets,  but  not  her 
husband,  except  in  his  representative  capacity  {z). 


Note  by  A  hu- 
bendtohiawlfe. 


Where  a  joint  and  several  promissory  note  was,  during 
marriage,  given  to  a  feme  executrix,  by  her  husband  ana 
two  other  persons,  it  was  held  that  after  her  husband's 
death  she  might  sue  the  other  makers  (a).  And  though  a 
note  given  by  a  wife  to  her  husband  is  void,  yet,  if  indorsed 


(4r)  PhUlUhir^r.IHuehn}eU,2 
M.  &  Sel.  a96. 

(r)  PhUUskirh  et  Uxor  t. 
PluobrveU,  2  M.  &  SeL  893; 
Amould  T.  nevault,  1  B.  &  B. 
448;  4  Moore,  70,  S.  C. 

(«)  Bwrwntgh  t.  Mou^  10  B.  & 
C.  858;  5  M.  &  B.  296,  S.  C. 

it)  Ibid. 

(«)  Re  OadUury,  32  L.  J.  880. 

(«)  SoarpeUini  t.  Atcheson,  14 
L.  Jf.,  Q.  B.  883;  7  Q.  B.  Bep. 


864,  s.  a 

(w)  Sherrington  r.  Tates,  in 
«rror,  12  M.  &  W.  855,  reversing 
Totes  ¥.  Sherrinaton,  11 M.  &  W. 
42. 

(«)  Sort  T,  Stephens,  ^  Q,  B. 
9^7. 

(y)  MUchinson  ?.  Mewmm^  7  T. 
B.848. 

(z)  Ibid, 

(a)  Biohards  t.  JUekards,  2  B. 
&  Ad.  447. 
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woman. 


over  bj  the  husband^  it  is  valid  as  between  the  husband  and 
the  indcNrsee  {b). 

Payment  of  a  snm  dae  on  a  bill  or  note  to  a  married  FRymenttoa 
woman  will  not  discharge  the  party  making  it,  unless  she  *"■"***  ^^^ 
had  authority,  express  or  implied,  to  receive  payment.     It 
should  be  made  to  her  husband  (c). 

By  attainder  the  felon'a  personal  property  and  ehoees  in  convicted 
action  vest  in  the  crown,  without  oflioe  found.     The  felon,  fbi-onb. 
till  he  has  undergone  his  punishment,  is  incapable  of  taking. 
Therefore,  if  a  bill  be  indorsed  to  him,  he  acquires  no  title 
to  it  {d). 

• 

A  contract  in  favour  of  an  alien  enemy,  not  residing  in  aliens. 
this  country  by  the  king's  licence,  is  void  at  law  and  in 
equity.  Hence  a  bill  drawn  by  an  alien  enemy  on  a 
British  subject  in  England,  and  indorsed  to  a  British  subject 
abroad,  cannot  be  enforced  even  after  the  restoration  of 
peace  («). 

In  general,  a  corporation  can  only  contract  by  writing  corpo&a- 
nnder  their  common  seal  (/).  tions  and 


(jb)  Holy  T.  Lane,  2  Atk.  182. 

(c)  Bayley,  266. 

(d)  BuUaeh  t.  Dodds,  2  B.  & 
Aid.  258. 

(0  WmUtm  T.  Pattegon,  7 
Taunt.  439;  1  Moore,  883,  S.  C; 
Brandon  t.  Ne»Utt,  6  T.  R.  23. 

(/)  At  common  law  bills  of 
exdum^  and  promiBSory  notes, 
being  nmnle  contracts,  cannot  be 
^  under  aeaJ,  at  least  so  as  to  retain 
their  n^odable  qnalities;  Bac 
Ah.  tit.  Merch.  L. ;  Black.  Com. 
book  2,part  2,  c  5;  Story  on  Bills 
of  Exchange,  c.  It.  s.  61;  Stoiy 

.  ^    oo  JE^ramisBoiy  Notes,  c.  It.  s.  56. 

3  WbenceitfoUowsthatcorporations 
cannot,  in  the  absence  of  power 
to  that  effect  either  express  or 
impliedy  accept,  draw  or  indorse 
negotiable  instmments;  their  bonds 
therefore  or  securities  under  seal, 
even  though  profeadng  to  be  nego- 
tiable, are  in  the  han<&  of  a  trans- 
fioree  liable  to  all  lihe  equities  that 
may  suhaist  between  the  original 
partiea    In  re  Natal  Jn/oeetment 


Company,  L.  R.,  8  Chan.  Ap.  856; 
China  Noam  Company,  38  L.  J., 
Chan.  199;  L.  R,  4  Chan.  Ap. 
240,  S.  C.  This  rule,  making 
assi^ments  of  ehoees  in  action 
subject  to  all  e<}uities  subsisting 
between  the  oriemal  parties,  must 
however  yield  whenever  a  contrary 
Intention  appears  from  the  nature 
or  terms  of  the  contract;  thus 
where  a  company  had  issued  bonds 
or  securities  under  seal,  professing 
to  be  negotiable,  with  the  express 
intention  that  such  instruments 
should  be  available  in  the  hands  of 
others  besides  the  obligee,  it  was 
held  that  the  title  of  a  transferee 
or  subsequent  holder  was  not  in 
equity  affected  by  set-off  or  other 
equity  existing  between  the  origi- 
nal parties.  See  Blakely  Ordnance 
Company,  L.  R.,  8  Chan.  Ap.  154, 
where  such  was  the  nuuiifeet  in- 
tention of  the  agreement ;  see  too 
Watwn  V.  Mid  Wales  Railway 
Company,  L.  R.,  Ir.  C.  P.  598, 
being  a  case  of  a  Lloyd's  bond 


BANKINO 

companies. 
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But  to  this  rule  there  are  exceptious  (g).  And  amoug 
them  is  the  power  of  issuing  bills  or  notes  enjojed  bj  a 
company  incorporated  for  the  purposes  of  trade,  the  veiy 
object  of  whose  institution  requires  that  they  should  exercise 
this  privilege  (A). 

But  a  company  incorporated  for  carrying  on  public  works 
is  not  a  corporation  within  the  above  exception  (t). 

Without  a  special  authority,  express  or  implied,  a  corpo- 
ration has  no  power  to  make,  indorse,  or  accept  bills  or 
notes  (k).  And  the  defence  may  be  raised  by  demurrer  to 
the  declaration  (/),  plea  denying  acceptance,  or,  if  there  be  a 
power  not  duly  exercised,  by  a  general  traverse  (m). 

A  corporation  may,  like  natural  persons,  sue  in  assumpsit. 
The  old  doctrine  that  when  a  corporation  is  plaintiff  the 
consideration  must  not  be  executory,  so  that  promises  by  it 
need  to  be  alleged  (n),  seems  to  be  overruled  (o).  And  a 
corporation  is  liable  to  be  sued  in  the  ordinary  forms  of 
action,  on  negotiable  instruments,  wherever  it  has  the  power 
to  issue  them  (  p). 

Bank  of  England.       The  Capacity  of  corporations  and  banking  companies  to 

make,  draw  or  accept  negotiable  instruments,  is  further 


Fom  of  action. 


X 


transferred  before  the  set-off  ac- 
cmed;  JHekton  v.  Vale  of  Neath 
Jtailivay  Company,  L.  R.,  4  Q.  B. 
44;  39  L.  J.  17,  S.  C,  where  an 
agreement  had  been  suppressed; 
General  Estates  Company,  L.  R, 
3  Chan.  Ap.  758.  These  decisions, 
howeTer,  seem  to  have  proceeded 
on  the  ground  that  the  company 
ought  to  be  estopped  from  taking 
advantage  of  their  own  wrong  in 
professing  to  be  able  to  issue  ne- 
gotiable ustruments  under  seiU. 
See  the  case  of  the  Blakely  Chrdr- 
nanee  Company,  L.  R,  8  Chan. 
Ap.  154,  where  the  legal  effect  of 
such  a  document  is  discussed  and 
its  negotiabilitj  and  indeed  its 
yalidityat  law  questioned.  >C 

(g)  The  reader  will  find  ttiem 
numerated  in  the  case  of  Bast 
London  Waterworks*  Company 
Y^Bailey,  4  Bing.  283;  and  see 
son  y.  Australian  Com^ 
pany,  5  E.  &  B.  409;  ffaigh  v. 
North  Bierley  Union,  1  E.,  B.  & 
E.  873. 

(A)  Brovghton  y.  Manchester 


Watenvorh^  Company,  8  B.  & 
All. 

({)  A  railway  company  can 
neither  accept,  draw  or  indorse  a 
bill  of  exchange.  Ibid. ;  Overend, 
Oumey  if  Co.  r.  Mid  Wales  Bail- 
way  Co,,  L.  R.,  1  C.  P.  499.  This 
disability,  howeyer,  seems  not  to 
extend  to  companies  incorporated 
here  for  carrying  on  works  abroad. 
See  case  of  Peru  Railway  Com- 
pany, L.  R.,  2  Chan.  Ap.  617. 

(A)  Ibid.  p.  8,  Bayley,  J. 

(0  Ibid. 

(m)  Billy. Manchester  Jfr Sal- 
ford  Waterworks*  Company,  5  B. 
&  Ad.  866. 

(n)  Mayor  of  Stafford  y.  mi, 
4  Bing.  75;  12  Moore,  260,  S.  C. 

(<j)  Church  V.  Imperial  Oas 
Company,  6  Ad.  &  E.  861 ;  Mayor 
of  Ludlow  y.  Charlton,  6  M.  &  w . 
815;  Paine  y.  Guardians  of  the 
Strand  Union,  15  L.  J.,  M.  Ca. 
89;  8  Q.  B.  326,  S.  C;  Lamprell 
y.  Billerieay  Union,  3  £xch. 
283. 

(jp)  Murray  y.  East  India 
Company,  5  B.  &  AI.  204.  * 
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narrowed  bj  the  following  enactment,  contained  in  the 
various  statutes  passed  for  protecting  the  privileges  of  the 
Bank  of  England  {q) :  *<That  it  shall  not  be  lawful  for  any 
body,  politic  or  corporate,  whatsoever,  or  for  any  other 
persons  whatsoever,  united  or  to  be  united  in  covenant  or 
partnership,  exceeding  the  number  of  six  persons  in  Eng- 
land, to  borrow,  owe  or  take  up  anj  sum  or  sums  of  money 
on  their  bills  or  notes  payable  at  demand,  or  at  any  less  time 
than  six  months  from  the  borrowing  thereof,  during  the  con- 
tinuance of  the  privilege  of  banking  granted  to  the  Governor 
and  Company  of  the  Bank  of  England"  (r). 

It  has  been  held  that  these  restrictions  do  not  affect  a 
commercial  firm  consisting  of  more  than  six  persons  («). 

But  in  consequence  of  the  panic  in  the  latter  part  of  the 
year  1826,  the  Bank  of  England  consented  to  forego  a 
portion  of  their  exclusive  privilege  :  and  the  7  Geo.  4,  c.  46, 
enacts,  accordingly,  that  corporations  or  co-partnerships  of 
more  than  six  in  number,  carrying  on  business  more  ttian 
sixty-five  miles  from  London,  may  issue  bills  or  notes 
payable  on  demand,  and  that  such  corporations  or  co- 
pamerships  may  issue  notes  or  bills  amounting  to  50/. 
payable  in  London  or  elsewhere  at  any  period  after  date  or 
sight  (0. 

The  third  section  declares,  that  any  such  corporation  or 
partnership  may  discount  bills  not  drawn  by  or  upon  them. 

Each  offence  against  the  provisions  of  the  act  subjects  to 
a  penalty  of  50/. 

The  act  by  which  the  Bank  Charter  was  renewed  in  1833, 
the  3  &  4  Will.  4,  c.  98,  continued  the  privileges  bestowed 
on  the  Bank  of  England  by  the  39  &  40  Geo.  3,  and  subse- 
quent acts,  subject  to  termination  on  twelve  months'  notice 
to  be  given  after  the  Ist  August,  1844.  The  privileges  of 
the  Bank  are  now  further  continued  by  the  7  &  8  Vict. 
c  32,  subject  to  termination  on  twelve  months'  notice  to  be 
given  after  the  1st  August,  1855. 

The  3  &  4  Will.  4,  c.  98,  provides  that  no  bank  of  more 
than  six  persons  shall  issue  in  London,  or  within  sixty-five 
miles  thereof,  bills  or  notes  payable  on  demand,  saving  the 


CHAPTER 

v. 


(^)  89  &  iO  Geo.  3,  c.  28,  b. 
15. 

(r)  For  the  histonr  and  ezda- 
aiTe  privileges  of  the  Bank  of 
Kngland  more  at  laree,  see  the 
ease  of  the  Bank  cf  ihtgland  t. 
Anderton,  8  Bing.  N.  0.  589 ;  4 
ScoCt»  50;  Keen,  828. 


(*)  Wtgan  r.  Ibwler,  1  Stark. 
459. 

{t)  The  limitation  of  60/.  ap- 
pears to  be  abolished  b  j  the  8  & 
4  Will.  4,  c  83,  a.  2,  and  7  &  8 
Vict  c.  82, 8.  26.  As  to  the  mode 
of  recoTering  penalties,  see  8  &  9 
Vict.  c.  76,  B.  6. 
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Bank  notes  nnder 
«.  lirobiUted. 


rights  of  eountry  bankers  to  make  their  notes  payable  in 
London  (u). 

The  3  &  4  WUL  4,  c  98,  ibrther  declares  that  other  cor- 
poraticMis  and  companies  of  more  than  six  persons  may  carry 
on  the  business  of  banking  in  London,  provided  they  do  not 
issue  bills  or  notes  at  less  than  six  months'  date  (x). 

That  the  notes  of  the  branch  banks  of  England  shall  be 
made  payable  where  issued  (y). 

The  Bank  of  England  can  issue  bank  notes  unstamped  (z\ 
and  has  the  exclusive  privilege  of  doing  so  within  the  city 
of  London  and  three  miles  thereof  (a). 

No  person  who  was  not  a  banker  issuing  his  own  notes  oa 
the  6th  of  May,  1844,  can  now  issue  bank  notes  (6). 

Bank  notes  under  5L  payable  to  bearer  on  demand  are 
prohibited  in  England  (c). 


B«nki  not  oon-  Banks  of  ten,  formerly  six,  or  fewer  than  six  persons, 

t^^StaSS^  "^  existing  as  banks  of  issue  before  the  6th  May,  1844,  may 

issue  bUls  and  notes  and  promissory  notes  payable  to  bearer 
on  demand,  on  unstamped  paper,  (except  within  the  city  of 
London  and  three  miles  thereof,)  within  the  provisions  of 
9  Geo.  4,  c.  23,  s.  1. 


Baakiof  moM 
tlMD  ten  pnrtnen. 


Banking  corporations  and  companies  of  more  than  ten 
(formerly  six)  persons  cannot  issue  in  London  or  within 
sixty-five  miles  tiiereof  any  bill  or  note  payable  on  demand(<:?). 

Every  member  of  a  banking  partnership  is  liable  to  the 
payment  of  outstanding  notes,  though  he  were  not  a  partner 
when  they  were  issued  (e). 

But  a  more  lengthened  and  minute  inquiry  into  the 


(u)  8  &  4  WiU.  4,  c  98,  8.  2. 

(x)  Sect.  3.  Therefore  a  bank- 
ing partnership  of  more  tlum  six 
persons  in  London,  or  within  mty- 
five  miles  thereof,  oonld  not  accept 
a  bill  at  less  than  six  montns 
drawn  npon  them  bj  a  customer. 
Bank  of  Emaland  y.  Andersanf  8 
Bing.  N.  Cf.  589;  4  Soott,  50; 
Keen,  828,  S.  C.  But  the  restric- 
tion is  relaxed  by  the  7  &  8  Vict 
c.  32,  s.  26. 

(y)  3  &  4  Will.  4,  c.  98,  sl  4. 

(a)  7  &  8  Vict.  c.  32,  8.  7. 

(a)  9  Geo.  4,  c  23,  s.  1. 

(Jb)  7  &  8  Vict  c.  82,88.  10,11, 
12.    This  privilege  extends  to  a 


surviving  partner  in  a  banking 
firm,  Smitn  v.  JSverett^  29  L.  J.» 
Cha.2d6. 

(<?)  7  Geo.  4,  c.  6. 

(<f)  89  &  40  Geo.  8,c  28,  a.  15; 
3  &  4  Will.  4,  c  98,  s.  3;  and  see 
8  &  4  WilL  4,  c.  83,  8.  2.  See 
further,  Bank  of  England  v. 
Anderson,  mpra,  and  Booth  v. 
Bank  of  England^  6  Bing.  K.  C 
415;  1  Soott,  N.  R.  701,  S.  C.  See 
also  the  provisions  of  7  Geo.  4,  c 
46;  7  &  8  Vict  c.  32,  s.  26;  8  &  9 
Vict  c  76;  20  &  21  Vict  c  49, 
&12. 

(«)  7  Geo.  4,  c  46, 8.  1. 
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proTuioiis  of  these  and  other  statutes  regulating  the  rights 

and  duties  of  the  Bank  of  England  and  other  Banks  of  

issue  would  be  a  digression  from  the  main  subject  of  this 
woik.  Such  a  discussion  would  find  a  more  appropriate 
plaee  is  a  treatiBe  on  the  law  of  Banks  of  issue^  deposit  and 
exchange. 

The  law  as  to  the  liability  of  joint-stoc^  companies  draw-  joiht-stock 
ing,  accepting  or  indorsing  bills,  involves  some  nice  distinc-  companies. 
tionsy  ana  is  not  yet  very  dearly  settled. 

As  to  joint-stock  companies  at  the  common  law,  it  is  AtoommoBUw. 
conceived  to  be  a  general  rule,  that  if  the  directors  accept 
simplj  in  their  own  names,  with  or  without  authority  to  do  >^  y 

00,  they,  and  they  only,  are  liable  at  law  on  the  bills  {f\^  A^**^'—  -^^  ^^/^ 
And  that  they  are  liable  at  law  not  only  to  holders  who  are    f.^^^  ^-^ 
strangers,  but  to  holders  who  may  be  aJso  holders  of  letters    ,-J^^^jC,^c^  ^ 
of  allotment,  or  holders  of  scrip  (^).  ^7/^^^    ^ 

If,  however,  having  authority  to  bind  the  company  by  /O  ca/''^-^^  /"  /2 
bills,  the  directors  regularly  accept,  in  the  name  of  the   ^Jn-^i^^*^    ^  ^^ 
company,  a  bill  drawn  on  the  company,  every  member  of  the    S^9^/^  Jjd^/ 
company  is  liable  as  a  joint  acceptor  to  any  holder,  not  being        ^^%  ^      _  ^ 

also  a  member  of  the  company  (A).  ^**  aCc^Jum^t^^^^ 

An  authority,  to  make  contracts  and  bargains,,  and  to^  J^c^^^^^^  ^** 
transact  all  matters  requisite  for  the  affairs  of  the  company,     ^^  if  J^  •  -^  -r  X 
will  not  in  general  authorize  the  directors  to  draw  bills  (t).    ^  ^^^^rr  •  ^7       * 
But  a  limited  authority  to  draw  bills  will  receive  a  fair  and 
reasonable  construction  (A). 

Directors  signing  a  joint  and  several  note,  though  for 
themselves  and  the  other  shareholders,  are  personally  re- 
sponsible (/).  But  not  necessarilv  so  if  the  note  be  joint 
only  (m).  And  it  has  been  held,  that  if  the  secretary's  name 
is  oourtersigned  as  secretary^  he  also  is  liable  (n). 


C/)  Page  80. 

(#)  Ibm  T.  .9M*,10M.  &W.  131. 

(A)  866  Tsofue  T.  BuMnard,  8 
B.  It  a  3tf  s  2  M.'&  &  86»,B.  C; 
in^yte*  ▼.  Aniftfr,  8  M.  «p  W.  834 ; 
^m  V.  WHtK  10  M.  ft  W.  131; 
SteeU  ▼.  Harmer,  15  Lu  J.,  Sxch. 
917;  14  M.  It  W.  831;  1»L.  J^ 
£zch.  84;  4  Exch.  1,  8.  C;  Mme- 
i^  V.  Attk0rUmd^  8  S.  ft  B.  1. 

(i)  %ntHarmery,ateeU^\^l^ 
J.«  Saek  84;  4  Ezch.  1,  8.  C; 
AUsnw.  Sea  L^sAwHraiMS  Qnf^ 
^My,  9  C.  B.  574;  ffaffitrd  ▼. 
Ckmer^m  Ooal  Comnamy^  20Lu  J., 
Q.  B.  160;  16  Q.  B.  442,  8.  C; 


Edmard*  v.  Same^  6  Ezch.  269. 

(A)  Tlwmpwn  v.  WUieyan 
Itewspaper  AuocuUicn,  8  C  B. 
849. 

(Z)  ffeaUvr,  Story^  18  L.  J., 
Ezch.  9;  8  £xch.  8,  8.  C.  8e6 
alBO  PsukiM  T.  ConmU,  19  L.  J., 
Exch.  805;  5  Exch.  881,  S.  a 

(m)  LimduB  v.  Mtlfose^  27  L.  J., 
Exch.  826;  2  H.  &  N.  298;  8.  C, 
in  error,  27  L.  J.,  Each.  828;  8 
H.&N.177.  This  wu  a  decision 
on  the  itftt  19  &  ZO^Wct  c.Al,^^^  ^ 


(»)  Bott&mley  t.  lUh&ff  81 1* 
J.,  Exch.  417;  1  H.  &  Colt.  211. 
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If  a  bill  be  drawn  on  geveral  trustees  or  directors  wbo 
have  power  to  bind  each  other,  an  acceptance  bj  one  in  his 
own  name  is  the  acceptance  of  all  (o). 

Notice  of  a  fact  to  one  member  of  a  joint-stock  company 
is  not  notice  to  all  (/?),  as  in  the  case  of  a  private  partner- 
ship. 

A  bill  drawn  on  the  agent  of  a  joint-stock  company,  he 
being  a  member  of  it,  and  accepted  by  him  per  procuration 
for  £e  company,  binds  him  personally  as  a  member  {q). 

The  stat.  7  &  8  Vict.  c.  110,  s.  45  (since  repealed),  enacted 
that  where  the  directors  were  authorized  by  deed  of  settlement 
or  bye-law  to  issue  or  accept  bills  or  notes,  they  should  be 
made  6t  accepted  by  two  directors,  and  expressed  to  be  made 
or  accepted  on  behalf  of  the  company,  and  countersigned  by 
the  secretary.  That  they  might  be  indorsed  in  the  name  of 
the  company  by  any  officer  authorized  by  deed  or  bye-law. 
That  on  instruments  properly  made  the  company  might  be 
sued,  but  the  signing  officers  were  not  liable. 

The  liability  of  a  company  formed  under  this  act  could 
not  be  limited  by  the  deed  of  settlement  (r),  and  a  proviso  in 
a  bill  of  exchange  limiting  the  liability  is  repugnant  and 
void  (*). 

On  tnis  statute  it  was  held  tliat  an  acceptance  in  this  form 
'^  A.  and  B.,  directors  appointed  by  resolution  to  accept  this 
bill,"  was  an  acceptance  within  the  statute  (t). 


Deed  Botloe  to 
penoDi  deellng 
withtbeoom- 
PMiy. 

Of  oompeales 
registered  nnder 
tbe  later  Act«. 


The  registered  deed  is  notice  of  its  contents  to  all  who 
deal  with  the  company  (ti). 

The  statute  2S  &  26  Vict.  c.  89,  s.  47,  amended  by  30  & 
31  Vict  c.  131,  enacts,  that  bills  and  notes  made,  accepted 
or  indorsed  in  the  name  of  the  company,  by  any  person  acting 


(p)  JenkUu  y.  Morris,  16  M.  & 
W.  877. 

ip)  JPHnvlesr. Pa^efSC.B.Sli 
Steward  y.  Dunn,  12  M.  &  W. 
664;  Peru  RmUea/y  Company,  L. 
R.,  2  Chan.  Ap.  617. 

\q)  JVtchoU  y.  Diamond,  9£xch. 
154. 

(r)  Gordon  y.  Sea  Fire  Society, 
1  H.  &  N.  599;  Me  Sea  Fire  and 
Life  Society,  8  De  G.,  M.  &  G. 
469.  See  also  PeddeU  y.  Chvynn, 
1  H.  &  N.  590,  and  Llndley  on 
Partnenship,  yoI.  i.  p.  201. 


(«)  Re  State  F\re  Insurance 
Company,  82  L.  J.,  Cha.  800. 

(t)  SaJford  y.  Ccmaron  Coal 
Coirwany,  20  L.  J.,  Q.  B.  160;  16 
Q.  B.  442,  S.  C. ;  Edwards  v. 
Cameron  Coal  Company,  6  Ezch. 
269. 

(«)  Ridley  y.  Plymouth  Com^ 
pany,  2  Exch.  711;  Balfour  t. 
Bmest,2S  L.  J.,  C.  P.  170;  6  C.  B., 
N.  S.  601,  8.  C;  Royal  BrUish 
Bank  y.  Turquand,  5  £.  &  B.  248 ; 
6£.  &B.  827. 
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nnder  the  authority  of  the  company,  express  or  Implied,  shall 
bind  the  company  (x) 

But  if  any  person  on  behalf  of  a  limited  company  regis- 
tered under  the  act  signs  or  indorses  a  bill,  check,  or  note  on    jf^  ^ 
which  the  name  of  the  company  is  not  duly  mentioned  (y),      .jk,  #•  Ia^j 

he  is  liable  to  a  penalty  of  50/.,  and  is  moreover  made  per-     r^*^  /ti-t  t'-C€€y 
eonally  responsible  to  the  holder  {z), 

Bj  the  25  &  26  Vict  c.  89,  s.  95,  official  liquidators 
appointed  under  that  act  have  power  to  draw,  accept,  make 
or  indorse  bills  and  notes  in  the  name  and  on  behalf  of  the 
company. 

If  persons  who  fill  official  situations,  as  churchwardens,  bills  signed 
overseers,  surveyors,  commissioners,  managers  of  joint-stock  ^^  pbbsons 
banks,  agents  and  secretaries  to  companies,  and  the  like,  cta^^^uI^" 
give  bills  or  notes  on  which  they  describe  themselves  in 
their  official  capacity,  they  are  nevartheless  personally  liable. 
Thus,  drafts  on  a  banker,  signed  by  commissioners  under  an 
indosure  act  '' <u  commissianersy^  bind  the  commissioners 
peraonaUy  (a).     So  does  a  promissory  note  given  by  A.  and 
B.  as  churchwardens  and  overseers  (^). 

So  it  is  conceived  that  the  legal  interest  in  a  bill  or  note  biub  given  to 
given  to  an  officer  by  his  name  of  office,  vests  in  the  person  ^^^ 
who  happens  to  fill  the  office  at  the  time.  Thus,  a  note 
given  to  the  manager  of  a  joint-stock  banking  company 
vests  at  law  in  the  person  who  fills  that  office  when  the 
note  is  given  (c).  And  where  a  note  was  made  payable  to 
the  trustees  acting  under  A.'8  will,  parol  evidence  was  held 
admissible  to  show  who  they  were  and  what  the  trusts 
were  {d). 


TION& 


{x)  Lindus  t.  Melrose,  sttpra. 
As  to  what  is  a  making  in  the 
name  of  the  company,  see  farther, 
Agge  t.  NlchoUont  1  H.  &  N. 
165. 

(y)  And  described  as  limited. 
See  8.  6. 

(z)  Sect  42;  Penrose  r.  Martyr, 
28  L.  J.,  Q.  B.  28;  E.,  B.  &  E.  499, 
S.  C.  Bnt  it  seems  he  is  not  liable 
as  an  acceptor  of  a  bill  drawn  on 
the  company,  Eoitwood  y.  Bain, 
28  L.  J.,  Ex.  74;  6  H.  &  N.  738, 
S.  C.  Query,  whether  he  be  liable 
for  a  faise  representation.  (Ibid.) 

(a)  JBaton  t.  BeU,  5  B.  &  Al. 
d4;  MckoU  T.  JHamond,  9  Exch. 
154 ;  BoUomleyy.  FUker,  1  H.  & 
C.  211. 


(J)  Bew  T.  Petit,  1  Ad.  &  E. 
196;  8  Nev.  &  M.  466,  8.  C,  nom. 
Crew  V.  Petit ;  Price  v.  Taylor, 
29  L.  J.,  Ex.  831;  6  H.  &  K.  540: 
and  fnde  ante,  p.  37.  The  per- 
sonal liability  of  chmx^wardens 
and  oTerseers  is  not  transferred  to 
their  snccessors  by  the  11  &  12 
Vict  c  91.  See  Chambers  v. 
Jones,  5  Exch.  229. /'Official 
liquidators  under  25  ^26  Vict, 
c.  89,  s.  95,  may  draw  bills  with 
the  sanction  of  the  Conrt 

{e)  Bobertson  v.  Sheward,  1 M. 
&  Gran.  511;  1  Scott,  K.  B.  419, 
S.C. 

(^d)  Megginson  y.  Harper,  4 
Tyrwh.  96;  2  Cr.  &  M.  822,  S.  C. 


74 


Capacity  of  Contracting  Parties* 


CHAPTBB 
V. 


LOAN  SOdX- 
TIX8. 


But  a  bill  or  note  payable  at  a  certain  time  after  date 
to  the  secretary  or  other  officer  for  the  time  being  of  a 
company,  is  void,  the  payee  being  uncertain  at  the  time  of 
making  («). 

The  manager,  as  well  as  any  other  bond  fide  header,  may 
of  course  sue  in  his  own  name  on  any  biUs  indorsed  in  blank 
belonging  to  a  banking  company  (/*). 

And  where  a  note  was  given  to  the  treasurer  of  a  loan 
society  for  the  time  being,  under  the  5  &  6  WiU.  4,  c  28, 
neither  the  treasurer  when  the  note  was  given,  nor  Ida  suc- 
cessor in  office,  could  maintain  an  action  on  the  note,  for  the 
additional  reason  that  the  acts  Kii  Parliament,  establishing 
loan  societies^  contemplated  px^oceeduigs  by  complaint  before 
a  justice  of  the  peace  (jg  \ 

But  now  by  the  3  &  4  Vict  c  110,  ss.  16  &  17,  the 
treasurer  or  clerk  for  the  time  being  may  sue  on  such  a  note 
in  any  county  court  or  ccHB*t  of  ccmscience  or  request. 


(#>  Sterm  r.  SHrlimg,  8  £.  &  B. 
882;  Tates  y.  Noih,  29  L.  J.,  C.P. 
306;  8  C.  B.,  N,  8.  681,  8.  C. 
Bnt  a  promisfloiy  note  to  the  trtu- 
teei  of  a  chapel  or  their  treasnrer 
for  the  time  oeing  was  held  good, 
for  the  tmiteea  were  held  to  &  the 
payeea  and  the  treasarer  merely 
an  agent  Helmeg  y.  JnqueSf 
Law  Bep.,  1  Q.  B.  876.    See  the 


Chapter  on  IluuBauuut  IiravBU- 

MKMTa 

(/)  Law  T.  Pamelly  80  L.  J. 
17;7C.B.,N.  S.282,S.C. 

(S)  ^TlffM  y.  WUliamt,  8  Q.  B. 
418.  The  justices  mnst  order 
payment  foruiwith,£or  they  cannot 
postpone  the  time  for  payment  of 
the  note.  Parker  y.  Bouahev.  81 
L.  J.,  Mag.  Ca.  272. 
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_^_  CHAPTER 

Bills  of  exchange  and  promissory  notes  are  usually,  but  it  onwhatmb- 
18  apprehended  not  neoessarilj,  written  on  paper.    It  is  JStL***^ 
eoBceiyed  that  they  might  be  written  on  parchment,  doth, 
leather,  or  any  other  convenient  substitute  for  paper,  not 
being  a  metallic  substance  (a). 

They  Biay  be  written  in  any  language^  and  in  any  form  of  ni  ^rtMt  kui> 
words. 


A  bill  or  note,  or  any  other  contract,  may  be  written  in  Btiif  ornotM 
pencil,  as  well  as  in  ink.  "There  is,"  says  Abbott,  C.  J.,  S^eJdT*^**" 
"no  authority  for  saying,  that  when  the  law  requires  a 
ooDtract  to  be  in  writing,  that  writing  must  be  in  ink. 
There  is  not  any  great  danger  that  our  decision  will  induce 
indiTidnals  to  adopt  the  mode  of  writing  by  pencil  in  pre- 
ference to  that  in  general  use.  The  imperfection  of  this 
mode  of  writing,  its  liability  to  obliteration,  and  the  impos- 
sibility of  proving  it  when  so  obliterated,  will  prevent  its 
being  generally  adopted  "  (5).    Contracts  written  and  signed 


(•)  See  poet,  as  to  Metallic 
Tokna 


(ft)  fitory  Y.  i^jTjfo,  5  B.  fr  C. 
284;  7  Dow.  &  R.  658,  &  C. 


76 


Form  of  Bills  and  Notes. 


CHAPTER 
VI. 


BtgiiAfcanbya 
maifc. 


Bapcncriptlon  of 
the  placs  where 
made. 


Date. 


in  pencil  are  constantlj  admitted  as  writtea  contracts  at 
Nisi  Prius  (c),  and  testamentary  writings  in  pencil  often  in 
the  Ecclesiastical  Courts  {^d). 

The  signature  or  indorsement  of  negotiable  instruments 
may  be  by  a  mark  {e). 

It  is  proper,  though  not  necessary,  to  superscribe  the  name 
of  the  place  where  the  bill  or  note  is  made. 

But  a  cheque  on  a  banker  must,  unless  stamped  as  a  bill, 
express  the  place  where  drawn,  and  such  place  must  be 
within  fifteen  miles  of  the  banker's  place  of  business  (y*). 

The  9  Greo.  4,  c.  65^  prohibits  the  circulation  of  all  nego- 
tiable notes  or  bills  under  6/.,  or  on  which  less  than  6/.  shall 
remain  undischarged,  payable  to  bearer  on  demand,  and 
which  were  made,  or  purport  to  he  madey  in  Scotland,  or 
Ireland,  or  elsewhere,  out  of  England,  under  the  penalty  of 
20/.,  to  be  recovered  in  a  summary  way  (g). 

Neither  is  a  date  in  general  essential  to  the  validity  of  a 
bill  or  note  ;  and  if  there  be  no  date,  it  will  be  considered 
as  dated  at  the  time  it  was  made  (A).  And  if  in  pleading  it 
be  stated  to  have  been  drawn  on  a  particular  day,  but  the 
declaration  does  not  state  the  date  appearing  on  the  bill, 
that  is  sufficient  on  a  motion  in  arrest  of  judgment  or  on 
demurrer  (t). 

The  date  expressed  m  the  instrument  is,  (except  when  it 
is  tendered  by  assignees  of  a  bankrupt,  as  evidence  of  a 
petitioning  creditor's  debt  (j),)  primd  f€u:ie  evidence  of  the 
time  when  the  instrument  was  made  (A). 


{o)  Jeffery  v.  Walton,  I  Stark. 
267. 

(d)  Bhymety.CUirkton,  1  Phil. 
22;  efrffen  y.  Skipworth,  1  Phil. 
53 ;  Dickenson  t.  IHokenson,  2 
Phil.  178. 

(jb)  George  t.  Surrey,  1  M.  & 
M.  516. 

(/)  66  Gteo.  8,  c.  184,  s.  18; 
9  Geo.  4,  c.  49,  s.  16.  See  the 
Chapter  on  Checks,  and  the  re- 
cent statntes  there  referred  to. 

(^)  This  does  not  extend  to 
drafts  on  bankers,  see  sect.  4. 

(A)  De  la  Courtier  t.  Bellamy, 
2  Show.  422;  Hague  v.  French,  8 
B.  &  P.  173;  OUes  T.  Bourn,  6  M. 
&  Sel.  78;  2  Chit.  R.  800,  S.  C. 
Parol  evidence  is  admissible  to 


show  from  what  time  an  undated 
instroment  was  intended  to  ope- 
rate. Da/cis  V.  Jones,  26  L.  J.,  C. 
P.  91;  17  C.  B.  626,  S.  C. 

(i)  Ibid. 

O)  Wright  y,Lainson,  2  lJL.ii 
W.  789;  6  Dowl.  146,  S.  C;  see 
post, 

(A)  Anderson  v.  Weston,%  Bing. 
N.  C.  296;  8  Scott,  898,  8.  C; 
Taylor  v.  Kinlooh,  1  Stark.  176; 
Ohbard  v.  Betham,  1  M.  ft  M. 
486;  Smith  y.  Battens,  1  M.  ft 
Bob.  841;  hutw^Cowiey.  Harris, 
1  M.  &  M.  141;  4  M.  &  P.  722, 
S.  C;  Boss  y.  Bowerqft,  4  Camp. 
246.  And  this  rale  applies  to 
written  documents  in  genend. 
Sinclair  y.  Baggaley,  4  M.  ft  W. 
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Formerlj  promissoiy  notes,  payable  to  bearer  od  demaDd,       chapter 
must  not  have  had  printed  dates  under  the  penalty  of  50/.  (/).  ^^' 

Bat  the  statnte  prohibiting  them  is  now  repealed  (m\ 

In  general,  a  bill  or  note  may  be  post  dated  (n).  Bat 
under  the  old  acts  if  this  was  done  so  as  to  postpone  the 
time  of  payment  beyond  the  period  of  two  months  after  the 
making,  or  so  as  to  make  it  in  effect  payable  at  a  longer 
interval  than  sixty  days  after  sight,  and  thus  evade  the 
higher  scale  of  duty  for  bills  at  long  dates,  a  penalty  of  100/. 
was  incurred  (0),  and  the  instrument  was  inadmissible  in 
evidence  {p). 

But  an  unstamped  bill  or  note  issued  by  bankers  under 
the  provisions  of  9  Greo.  4,  c.  23,  must  not  be  post  dated, 
under  the  penalty  of  100/.  {q). 

All  negotiable  bills,  notes,  or  drafts,  for  20s.  or  any  sum 
between  2X>s,  and  6/.,  must  bear  date  before  or  at  the  time  of 
issuing,  under  the  penalty  of  20/.  (r). 

The  usual  allegation  that  a  bill  or  note  was  made  on  a 
particular  day  is  not  matter  of  description,  and  the  day  need 
not  be  proved  as  laid(«).  It  would  be  otherwise  if  the 
declaration  went  on  to  describe  the  instrument  as  bearing 
date  on  a  particular  day. 

Misdescription  of  the  date  of  a  bill  in  an  agreement  is 
immaterial  if  the  bQl  were  in  existence  and  present.  For 
**presentia  corporis  tollit  errorem  nominis^*  (/). 

The  sum  for  which  a  bill  is  made  is  usually  superscribed  sapenoription  of 
in  figures ;  in  a  note  or  check,  the  figures  are  commonly  ^* "™  i«y»i>i«. 
subscribed. 

The  superscription  or  subscription  of  the  sum  payable  is 


SI 2;  Deme*  ▼.  Lowndes^  7  Scott's 
New  Bep.  213;  Potesi  ▼.  Olouop, 
2  Excfa.  195;  Harrison  y  Clifton, 
17  L.  J.,  Exch.  233;  and  the  cases 
cited  in  the  note  to  Potez  v.  Olos- 
sop.  Ail  the  Irish  Judges,  in 
Sutler  T.  Mountgarret,  consi- 
dered the  point  as  finallj  settled ; 
bat  in  the  same  case,  7  H.  L.  Cases, 
€47,  Loid  Wensleydale  expressed 
a  doubt  whelher  the  cases  above 
referred  to  had  been  rightly  de- 
dded.  The  weight  of  authority, 
howerer,  is  in  favour  of  the  rule  as 
Udd  down  in  the  text,  and  it  would 
be  difficult  to  oondnct  investiga- 
tions at  yisi  iVii(#,  without  such 
a  presumptioD. 
(Q  55  Geo.  8,  c.  184,  s.  18. 


(m)  23  &  24  Vict.  c.  Ill,  s.  19. 

(a)  Peumore  Y.^orth,  13  East, 
517.  See  Austin  v.  Bunyard,  27 
L.  J.  217;  Ibrster  v.  Maekworthj 
L.  R.,  2  Exch.  163;  36  L.  J.  94, 
S.  C. 

{0)  55  Geo.  3,  c  184,  s.  12. 

ip)  Field  V.  Wood,  6  Dowl.  P. 
C.  23;  7  Ad.  &  £1.  114;  2  N.  & 
P.  117,  S.  C;  SerU  v.  Norton,  9 
M.  ft  W.  309. 

iq)  Sect.  12. 

(r)  17  Geo.  3,  c.  80,  revived  by 
7  Geo.  4,  c.  6;  repealed  as  to 
checks,  17  ft  18  Vict  c.  83,  s.  9. 

{s)  Coxon  V.  Lyon,  2  Camp. 
307,  n.;  Smith  v.  Lord,  14  L.  J., 
Q.  B.  112;  2  D.  ft  L.  769,  S.  C. 

(0  K'ayv.^«arfi«,82L.J.34. 
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not  neoessarj,  if  the  sum  be  stated  in  the  body  of  the  note, 
.  but  it  will  aid  an  omisaion  in  the  body  :  as,  where  the  word 
Jiffy  was  written  in  the  bodj  of  the  note,  without  the  word 
pounds  (tf  )• 

TimeofpijiiMDt.       The  time  of  payment  is  regularly  and  nsaally  stated  in 

the  beginning  of  the  note  or  bill ;  but^  if  no  time  be  ex- 
pressed, the  insti-ument  will  be  payable  on  demand  (v). 

NegotiabLe  bills  or  notes  under  5/.  must  formerly  have 
been  made  payable  within  the  space  of  twenty-one  days  from 
the  date  {x).  But  now  there  is  no  limitation  aa  to  the  time 
when  the  bill  or  note  is  to  be  made  payable.  The  bUl  or 
note  may  be  made  payable  on  demand,  or  at  eighty  or  at  any 
certain  period  after  date,  or  after  sight,  or  at  usance.  "If 
a  bill  of  exchange  be  made  payable  at  never  so  distant  a 
day,  if  it  be  a  day  ihat  must  come,  it  is  no  objection  to  the 
bUl"  (y). 

The  expresMon  after  sight,  on  a  bill  of  exchange,  means 
aft»r  acceptance,  or  protest  for  non-acceptance,  and  not  after 
a  mere  private  exhibition  to  the  drawee,  for  the  sight  must 
appear  in  a  legal  way  {z).  But  if  a  note  is  made  at  or  after 
sight,  the  expression  merely  imports  that  payment  is  not  to 
be  demanded  till  it  has  been  again  exhibited  to  the  maker  (a)  ; 
for  a  note  being  incapable  of  aooeptance,  the  word  ''sight*' 
must,  on  a  note,  bear  a  different  meaning  fix»n  the  saoie  word 
on  a  bill. 

Foreign  bills  are  commonly  drawn  at  one,  twx),  or  more 
usances,  or,  as  it  is  sometimes  expressed,  at  single,  double, 
treble,  or  half  usance.  Usance  signifies  the  usage  of  the 
countries  between  which  bills  are  drawn  with  respect  to  the 
time  of  payment.  If  a  foreign  bill  be  drawn,  payable  at 
sight,  or  at  a  certain  period  after  sight,  the  acceptor  will  be 


(«)  EUioft  COM,  2  East,  P.  C. 
961 ;  I  Leach,  175,  S.  C. 

(r)  Whitloeh  t.  Undermoady  8 
DowL  &  B.  866;  2  B.  &€.  157, 
8.  C;  Down  t.  ffalUni^,  4  B.  & 
C.  383;  6  Dowl  &  R.  455;  2  C.  & 
P.  U,  S.  C,j  Bayley^  6th  ed.  109. 
Bat  on  a  motion  to  set  aside  an 
annuity,  the  Conrt  will  not  aasame 
that  eyen  a  Bank  of  England  note, 
or  a  draft  on  a  banker,  are  payable 
on  demand.  See  the  casee  col- 
lected in  the  recent  case  of  Ahbatt 
Y.  Douglas,  I  C.  B.  491. 

(«)  17  Qea  8,  c.  80,  now  re- 
pealed. 


(y)  Willes,  C.  J.,  m  Ooleikan  v. 
Cooke,  WiUee,  896. 

(z)  Marins,  19,  cited  hy  Lord 
Eenyon  in  Campbell  y.  /V«iM,  6 
T.  R.  212.  So  in  Amenca  it  has 
been  held  that  after  eigJU  meaais 
after  aoeeptanee,  and  not  after 
mere  presentment.  Byles  on  Bills* 
5th  American  edition,  p.  170. 

(a)  Molmes  y.  Kdrrito%  2 
Tannt  828 ;  Stwdy  y.  Sender- 
son,  4  B.  &  Al.  592;  Sutton  y. 
Toomer,  7  B.  &  C.  416;  1  M.  & 
By.  125,  8.C.;  Dixon  y.JVuttall, 
1  C,  M.  &  B.  807;  6C.ftP.820, 
S.  C. 
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liable  to  pay  acoordtng  to  the  course  of  exchange  at  the  time 
of  aoceptanoe,  unless  the  drawer  express  that  it  is  payable 
aooording  to  the  course  of  exchange  at  the  time  it  was 
drawn,  en  espeees  de  cejour  (6).  Where  half  usance  stands 
for  half  a  month,  it  is  fimen  days.  And,  in  the  case  of  all 
bills  pajaUe  in  England,  month  means  calendar  month. 

The  bill  or  note  must  be  certainly  payable  at  some  time 
or  other  (c). 

The  order  to  pay  need  be  in  no  particular  foim :  any  BtoMit  to  pay. 
expreaaion  amounting  to  an  order  (cf),  or  direction,  is  suffi* 
eient(e).    The  word  ^wnf*  its^f  is  not  indispensable.    Any 
synonymous  or  eqniTaleniexpresaion  will  suffice,  as  ''  Credit 
inCaskr{f). 

The  payee  should  be  particularly  described,  eo  that  he  DtHription  of  the 
cannot  be  oonfonnded  with  another  person  of  the  same  ^^^ 
name,  and  must  be  a  person  who  is  capable  of  being  ascer- 
tained at  the  time  the  instrument  is  made  (g).  It  is  sujQi- 
cient  that  the  payee  be  so  designated,  though  he  be  not 
named  (A).  But  if  the  bill  get  into  the  hands  of  a  wrong 
payee,  unless  it  be  payable  to  bearer,  he  can  neither  acquire 
nor  convey  a  title.  One  Christian  drew  a  bill  on  the  de- 
fendant, in  London,  payable  to  Henry  Davis.  The  bill  got 
in  the  hands  of  anpther  Henry  Davis  than  the  one  in  whose 
fitvoor  it  was  drawn,  was  accepted  by  the  defendant,  and  by 
the  wrong  Henry  Davis  was  inudorsed  to  the  plaintiff.  Held, 
that  the  indorsement  of  his  own  name  by  Henry  Davis  was, 
under  these  circumstances,  a  forgery,  and  (disseniienie  Lord 


(»)  Poth.  174. 

(e^yidepoH.  Irregular  Inrtni- 
ments. 

(I)  HmmilU%  V.  Sp^ttitwood, 
iBxch.200. 

(0)  BeawtM,  8;  Manns,  11.  In 
Fnooa,  U  vout  pUnra  jfayer,  is 
the  GomoKm  laoniage  of  a  hill. 
Morris  t.  Lee,  2  Ld.  lUyin.  1897; 
18tca.629,8.a  ^loefv,  whether 
a  mere  written  reqnest,  withont 
any  wonk  of  demand,  amount  to 
a  hUL  Loid  Kenyon  held  this 
faMtnuMnt  to  be  a  bill:— <* Mr. 
Nclaoa  wiU  moch  eblige  Mr.  Webb, 
by  paying  to  J.  finff,  or  ofder, 
twenty  gninees  an  hie  •coomit.'' 
Bmfr.  WeM,  1  £n>.  129.  Bnt 
Lord  Tenterden  held  the  follow- 
ing instrument  not  to  be  a  bill  :— 


*'Mr.  Little,  plane  to  let  the 
hearer  have  seven  ponndi,  and 
place  it  to  my  account,  and  yon 
will  oblige  your  humhle  lervant, 

B.  8LACKFORD."  JAttle  V.  JSaek^ 
fordj  1  M.  &  M.  171.  "The 
papcff,"  says  hie  Lordahip,  **  does 
not  purport  to  he  a  demand  made 
by  a  puty  having  a  right  to  call 
on  the  other  to  pajr.  The  fair 
meaning  is,  '  you  will  oblige  me 
by  doing  it'"  But  wt  Russell  y. 
Powell,  14  M.  &  W.  418. 

(/)  EllUon  T.  Comn§ridge,  9 

C.  B.  570. 

( J)  Yates  V.  Nash,  29  L.  J., 
C.  P.  806;  8  C.  B.,  N.  6. 581. 

(A)  Storm  ▼.  SHrlimg,  8  E.  & 
B.  832;  Omie  r.  StirUno,  6  £.  & 
B.838. 
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Kenyon)  could  convey  no  title  to  the  plaintiff  (t).  If  the' 
name  be  spelt  wrong,  parol  evidence  is  admissible  to  show 
who  was  intended  (k).  If  there  be  father  and  son  of  the 
same  name,  it  will  be  intended  payable  to  the  father  till  the 
contrary  appear  (/).  But  if  the  son  be  found  in  possession 
of  the  note,  and  he  indorse,  that  is  evidence  that  he,  and  not 
the  father,  is  payee  (m).  A  note  payable  to  A.,  or  to  B.  & 
C,  or  his  or  their  order,  is  not  a  promissory  note,  within  the 
statute  (n).  A  note  in  this  form — "  15/.  5s,  balance  due  to 
A.  C,  I  am  still  indebted,  and  do  promise  to  pay"  (o).  Or 
in  this—  "  Received  of  A.  B.  100/.,  which  I  promise  to  pay 
on  demand,  with  lawful  interest,'*  sufficiently  designates  the 
payee (/i).  A  note  payable  ''to  the  trustees  acting  under 
A.*s  wdl  is  a  good  note,  and  parol  evidence  is  admissible, 
to  show  who  the  trustees  are,  and  what  are  the  trusts  (q), 
A  note  was  made  payable  to  the  manager  of  the  National 
Provincial  Bank  of  England.  To  an  action  by  the  payee  in 
his  own  name,  the  defendant  pleaded  that  he  did  not  make 
the  note.  Held,  that,  under  this  plea,  the  plaintiff  was  en- 
titled to  recover  (r).  "  On  demand  I  promise  to  pay  J.  W., 
T.  S.  and  D.  M.,  or  to  their  order,  or  the  major  part  of  them, 
100/."  is  a  promissory  note  upon  which  the  three  persons 
mentioned  can  jointly  maintain  an  action  (s). 

If  the  bill  be  not  made  payable,  either  to  any  payee  in 
particular,  or  to  the  drawer's  order,  or  to  bearer  in  general, 
it  would  seem,  according  to  the  opinion  of  the  majority  of 
the  Judges  (/),  to  be  payable  to  bearer;  but,  according  to  the 
opinion  of  Eyre,  C.  B.,  in  the  same  case,  it  is  mere  waste 
paper  (ti).  If  drawn  payable  to  a  fictitious  payee,  and  the 
drawer  indorse  the  fictitious  payee's  name,  the  holder  cannot, 
either  as  indorsee  or  bearer,  recover  against  the  acceptor  (a?); 
but  if  the  holder's  money  has  got  into  the  acceptor's  hands, 


(i)  Mead  v.  Young,  4  T.  B.  28. 

(*)  WUIU  Y.  JBarreUf  2  ^tKrk, 
29. 

(Z)  Smeeting  v.  Ihwler,  1  Stark. 
106;  WUtonY.StubtyKohsLrtjSSOi 
Bee  Bro.  Ab.  Addition,  18,  84,  48, 
9  to  6;  18  Dyer,  5. 

(m)  Stehiing  t.  Spider,  19  L. 
J.,  C.  P.  24;  8  C.  B.  827,  S.  C. 

(f»)  JBlaneksnhagen  y.  Blwur 
deU,  2  B.  &  Al.  417. 

{o)  Chadwick  y,  Allen,  1  Stra. 
706. 

(^p)  Green  y.  DoifieSf  4  B.  &  C. 
236;  6  D.  &  R.  806,  S.  C. 

(q)  Megginton  v.  Harper,  Tyr. 
96;  2  C.  &  M.  322,  S.  C. 


(r)  BoherUon  y.  Sheward,  1  M. 
&  G.  611;  1  Scott,  N.  R.  419, 
B.C. 

(#)  WatsonY.Sffant,S21i.J., 
Exch.  137;  1  Hurl.  &  Colt  662, 
8  C 

\i)  Mmet  y.  Gibson,  1  H.  Bl. 
608. 

(«)  In  Rew  y.  BandaU,  Rnas. 

C.  C.  186,  a  bill  payable  to , 

or  order,  was  held  not  to  be  a  bill 
of  exchange;  because  there  was 
no  payee ;  and  see  Rex  y.  Richards, 
1  R.  «t  R.  C.  C.  198. 

{x)  Bennett  y.  Famell,  1  Gamp. 
ISO. 
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the  holder  may  recover  it  as  money  had  and  received.  If 
the  acceptor,  at  the  time  of  acceptance,  knew  the  payee  to 
be  a  fictitioQs  person,  he  shall  not  take  advantage  of  his  own 
fraud;  but  a  bona  fide  holder  may  recover  against  him  on 
the  hill,  and  declare  on  it  as  payable  to  bearer,  or  may  re- 
cover on  the  money  counts  (y).  So  the  holder  may  recover 
against  an  acceptor  for  the  honour  of  the  drawer  where  the 
payee  is  a  fictitious  person  and  treat  the  bill  as  payable  to 
bearer  {z). 

If  a  blank  be  left  for  the  payee's  name,  a  bon&fide  holder 
may  fill  it  up  with  his  own  name,  and  recover  against  the 
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(y)  mnH  Y.  Oibwm,  8  T.  R. 
481 ;  judgment  affirmed  in  Parlia- 
ment, 1  &  BL  569;  and  see  Vere 
T.  Lewis,  8  T.  R  182;  ColUs  r. 
JSwutt,  1  H.  BL  818;  Tatlaek  y. 
Harris,  3T.n.l7i.  To  Bennett 
T.  JPameU,  1  Camp.  180,  the 
learned  reporter  appends  the  fol- 
lowing note: — ^^AlmoBt  all  the 
modem  caaes  upon  this  question 
aroae  oat  of  toe  bankmptcy  of 
LiYeaay  &  Co.,  and  Gibson  ft  Co., 
who  negotiated  bills,  with  fictitioiu 
names  upon  them,  to  the  amount 
of  neari  J  a  million  sterling  a  year. 
The  first  case  was  Tatloek  t. 
JJtffTU,  8  T.  R.  174,  in  which  the 
Coort  of  K.  B.held,  that  the  bend 
fide  holder  for  a  yalmtble  conside- 
ration of  a  biU  drawn  payable  to 
a  fictitions  person,  and  mdoned 
in  that  name  bj  the  drawer,  mi^t 
reooTcr  the  amoimt  of  it  in  an 
actioD  agiunst  the  acceptor,  for 
money  paid  or  money  had  and  re- 
eeivea,  upon  the  idea,  that  there 
was  an  iq>propriation  of  so  mnch 
money  to  be  paid  to  the  penon 
who  shonld  b^some  the  holder  of 
the  bill  In  Vers  v.  Lewis,  8  T. 
R.  182,  decided  the  same  day,  the 
Conrt  held,  there  was  no  occasion 
to  prove  that  the  defendant  had 
receiTed  an^  valae  for  the  bill,  as 
the  mere  orcnmstanoe  of  his  ac- 
ceptance was  sufficient  eridence  of 
this;  and  three  of  the  Judges 
tJumgld  the  plaintiff  might  recover 
on  a  count  which  stat^  that  the 
bill  was  drawn  payable  to  bearer, 
Minet  y.  Gibson,  8  T.  R.  481,  put 


this  point  directly  in  issue,  and 
the  unanimous  opinion  of  the 
Court  was,  that  where  Uie  circum- 
stanoe  of  the  payee  being  a  ficti- 
tious person  is  known  to  the 
acceptor,  the  biU  is  in  effect  pay- 
able to  bearer.  Soon  after  the 
Court  of  C.  P.  laid  down  the  same 
doctrine  in  Cdllis  v.  Emett,  1  H. 
Bl.  818.  This  decision  was  ac- 
quiesced in;  but  Minet  t.  Oihson 
was  carried  up  to  the  House  of 
Lords,  1  H.  Bl.  569.  The  opinion 
of  the  Judges  being  then  taken, 
Eyre,  C.  B.  (p.  618),  and  Heath, 
J.  (p.  619),  were  for  reversing  the 
judgment  of  the  Court  below,  and 
Lord  Thurlow,  C,  coincided  with 
them  (p.625),butthe  other  Judges 
thinkiug  otherwise,  judgment  was 
affirmed  Pari.  Cas.  8vo.  ii.  48. 
The  last  case  upon  the  subject 
reported  is  Oihson  v.  HwUery  2  H. 
BL  187,  288,  which  came  before 
the  House  of  Peers  upon  a  de- 
murrer to  evidence,  and  in  whidi 
it  was  held,  that  in  an  action  on  a 
bill  of  this  sort  against  the  ac- 
ceptor to  show  that  he  was  aware 
of  the  payee  ^ing  fictitious,  evi- 
dence is  admissible  of  the  circum- 
stances under  which  he  had  ac- 
cepted other  bills  payable  to  ficti- 
tious persons.  Vide  T^fVs  ease. 
Leach,  Cro.  Law,  169."  PhiUips 
V.  Jm,  Thum,  18  C  B.,  N.  8. 694. 
(s)  Phillips  y.  Im  Thum,  18 
C.  B.,  N.  8. 694 ;  and  see  Phillips 
V.  Im  Thvmy  L.  R.,  1  C.  P.  468; 
85  L.  J.  220,  8.  C. 
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drawer  (a).  But,  Id  order  thus  to  charge  the  acceptor,  the 
holder  must  show  that  he  had  authority  from  the  dj^wer  to 
insert  his  own  name  as  payee  (6). 

If  the  name  of  the  payee  do  not  purport  to  be  the  name 
of  any  person,  as  where  a  note  we&  made  payable  to  Ship 
Fortune  or  bearer,  it  is  a  note  payable  to  bearer  simply  (c). 


The  words 
"orto^or 


Unless  a  bill  or  note  be  payable  to  order  or  to  bearer ^  it 
is  not  negotiable,  though  still  a  valid  security  as  between 
the  original  parties  (d)  ;  but,  if  it  be,  notwithstanding, 
assigned  by  the  payee,  he  is  chargeable  at  the  suit  of  an 
indorsee  (e). 

A  bill  or  note  may  be  made  payable  to  A.  B.  or  order,  or 
to  A.  B.  or  bearer  (/ ),  or  to  the  drawer's  own  order  {g),  or 
to  bearer  generally. 

If  made  payable  to  order,  it  is  assignable  by  indorsement ; 
if  made  payable  to  bearer,  it  is  assignable  by  mere  delivery. 


8am  pajmble. 


The  sum  for  which  a  bill  is  made  payable  is  usually  written 
in  the  body  of  the  bill  in  words  at  length,  the  better  to  pre- 
vent alteration;  and,  if  there  be  any  difference  between  the 
sum  in  the  body  and  the  sum  superscribed,  the  sum  men- 
tioned in  the  body  will  be  taken  to  be  that  for  which  the 
bill  is  made  payable  (A);  when  the  figures  express  a  larger 
sum  than  the  words,  evidence  to  show  that  the  difference 
arose  from  an  accidental  omission  of  words,  is  inadmis- 
sible (t).  We  have  already  seen,  that  an  omission  in  the 
body  will  be  aided  by  the  superscription  (A). 

An  inaccurate,  but  intelligible,  statement  of  the  sum  pay- 
able will  not  vitiate.  Thus,  an  order,  or  promise  to  pay 
80  many  **  pound,"  instead  of  '^  pounds,"  is  a  good  bill  or 


(a)  Orvtehley  y.  Clarence^  2  M. 
&  Sel.  90;  Attwood  r.  Griffin,  R. 
&  M.  426;  2  C.  &  P.  868,  S.  C. 

( J)  Orutehleyr,  Mann,  5  Taunt. 
629;  1  Marsh.  29,  S.  C.  And  see 
Awde  T.  Diiton,  6  Exch.  869. 

(tf)  Orant  t.  Vavffhanr,  8  Borr. 
1616. 

(d)  l^ith  ▼.  Kendall,  6  T.  R. 
128;  1  Esp.  281,  S.  C;  Jlem  v. 
Sox,  6  Taunt  826;  Robs,  ft  Rj. 
800,  S.  C.    See  post,  Chapter  on 

Tn.  A  Iff  WfTBlt    • 

(«)  mil  V.  LenfU,  1  Salk.  133. 
See  further  on  this  subject  the 
Chapter  on  Tranbfeb. 


(/)  As  to  bills  payable  to 
bearer  on  donand,  see  the  last 
Chapter. 

(g)  Drawn  payable  to  the  draw- 
er's order,  it  is  payable  to  himself. 
Smith  y.  M*CPure,  6  East,  476; 
2  Smith,  448,  S.  C.  So  also  held 
in  America.  Bjka  <«  Bills,  4th 
American  edition. 

(A)  Marius,  188 ;  Beawee,  193; 
Saundert&n  t.  Piper,  6  Bing.  N. 
C.  426;  7  Scott,  408,  S.  C. 

(i)  Saunderson  y.  Piper,  6  Bing. 
N.  C.  426;  7  Scott,  408,  S.  C. 

(A)  Mli0t'9  ease,  2  East,  P.  C 
961;  1  Leach,  176,  S.  C. 
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note  (I).  A  bill  for  '*  twenty-fivey  seventeeii  shillings  and 
three,"  is  a  bill  for  251.  17 s.  3d.  (m).  The  word  sterling 
meaDs  sterling  in  that  part  of  the  United  Kingdom  where 
the  bill  is  payable  (n). 

All  negotiable  bills,  notes  or  draflbs  for  any  sum  under  Negotiable  bius 
20#^  were  made  void  by  48  Geo.  3,  c.  88,  s.  2;  and  the  third  •Jj"**-  «^*' 
section    imposed  on   the  utterers  and  negotiators  of  such 
notes,  bills,  or  drafts,  a  penalty  of  51.  to  20/.,  at  the  discre- 
tion of  a  magistrate,  to  be  recovered  in  a  summary  way. 

Negotiable  bills  and  notes  for  more  than  20s.  and  less  KegoUabie  una 
than  5/.,  (except  checks  on  bankers)  (o),  were  also  formerly  JJ*  "'**■  ""**' 
void,  unless  they  specified  the  name  and  abode  of  the  payee, 
were  attested  by  a  subscribing  witness,  bore  date  at  or  before 
the  time  of  issue,  and  were  made  payable  within  twenty-one 
days  after  date,  but  not  to  bearer  on  demand.  And  such  an 
instrument  could  not  be  negotiated  after  the  time  limited  for 
its  payment  (p). 

The  J  7  Geo.  3,  c.  30,  was  repealed  by  the  3  Geo.  4,  c.  70, 
bat  was  revived  by  the  7  Geo.  4,  c.  6,  s.  1.  The  latter  act 
provided,  however,  that  nothing  therein  contained  should 
extend  to  any  draft  drawn  by  a  man  on  his  own  banker  for 
money  held  by  that  banker  to  the  use  of  the  drawer.  By 
8.  3  of  the  same  act,  a  penalty  of  20/.  is  imposed  on  issuing 
any  promissory  note  payable  to  bearer  on  demand  for  less 
than  51. 

The  9  Greo.  4,  c.  65,  s.  1,  prohibits  the  circulation  of  all 
negotiate  notes  or  bills  under  51.,  or  on  which  less  than  51. 
shall  remain  undischarged,  payable  to  bearer  on  demand,  and 
which  were  made,  or  purport  to  be  made,  in  Scotland,  or 
Ireland,  or  elsewhere,  out  of  England,  under  the  penalty  of 
20/.,  to  be  recovered  in  a  sununary  way.  By  s.  4,  these 
provisions  do  not  extend  to  drafts  on  bankers. 

By  the  23  h  24  Vict  c.  Ill,  s.  19,  drafts  for  less  than 
20s.y  drawn  by  a  man  on  his  own  banker  for  money  held  by 
the  banker  to  or  for  the  use  of  the  drawer,  are  exempted 
from  the  above  restrictions. 

And,  lastly,  by  the  26  &  27  Vict.  c.  105,  the  17  Geo.  3, 
c.  30,  is  temporarily  (t.  e.  for  three  years  and  one  session, 
now  prolonged  by  31  &  32  Vict.  c.  Ill,  till  28th  July,  1869, 


(/)  Jie»  J.  PoH,  Bajlej,  12, 
6th  ed. 

(m)  PU]^s  T.  IbiMMr,  5  C.  & 
P.  468. 

(n)  TMfl4fri. Bacth,  1  C.  &  P. 
286. 


g2 


(0)  7  Oto.  4,  c.  6,  8.  9,  and  17 
&  18  Vict.  c.  83,  s.  9;  and  see 
ante,  Chapter  on  Chscks. 

{p)  17  Geo.  8,  c  30;  7  Geo.  4, 
c.  6;  9  Geo.  4,  c.  65,  a.  1;  17  & 
18  Vict  c.  83,  8.  9. 
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^^  of  any  other  act  as  prohibits  or  imposes  any  penalty  with 

respect  to  bills  or  notes  under  6/.,  except  promissory  notes 
payable  to  bearer  on  demand.  As  to  ^e  latter,  therefore, 
the  48  Geo.  3,  c.  88,  s.  2,  the  7  Geo.  4,  c.  6,  s.  3,  and  the 
9  Geo.  4,  c.  6o,  s.  1,  ai*e  still  in  force. 

Uatil  the  act  of  3  &  4  Will.  4,  c.  83,  s.  2,  no  bills  or  notes 
for  any  sum  under  60/.  could  be  issued  or  made  payable  to 
any  corporation  or  co-partnership  consisting  of  more  than 
six  members,  within  sixty-five  miles  of  London  (q). 

Vftiae  rao^Tvd.         There  are  some  old  cases  teuding  to  show  that  the  words 

value  received  are  an  essential  part  of  a  bill  (r),  but  it  is . 
now  well  settled  that  they  are  not  at  all  material  (s). 

It  has  been  indeed  laid  down(^),  that  "to  entitle  the 
holder  of  an  inland  bill  or  note  for  the  payment  of  20/.  or 
upwards,  to  recover  interest  and  damages  against  the  drawer 
and  indorser,  in  default  of  acceptance  or  payment,  it  shall 
contain  the  words  "  value  received"  (m).  But  it  is  con- 
ceived that  this  opinion  is  unfounded.  It  seems  to  rest  on 
the  assumption  that  a  protest  is  necessary  for  this  purpose, 
and  that  the  statutes  of  Will.  3  and  Anne  do  not  authorize 
or  direct  a  protest^  except  the  bill  be  expressed  to  be  made 
for  value  received.  But  it  has  been  decided  that  the  8th  sec- 
tion of  3  &  4  Anne,  c.  9,  makes  a  protest  unnecessary  for 
this  purpose  (x) ;  and,  even  if  it  were  necessary  under  those 
statutes,  in  bills  where  those  words  are  expressed,  it  would 
not  be  necessary  where  they  are  not;  for,  upon  a  careful 
perusal  of  both  statutes,  it  will  appear  that  they  only  apply 
to  bills  expressed  to  be  for  value  received;  and  the  6th  sec- 
tion of  the  3  &  4  Anne  distinctly  declares,  that  a  protest 
shall  not  be  necessary,  unless  the  words  **  value  received" 
appear  on  the  face  of  the  bill;  thus,  leaving  bills  where  these 
words  are  not  as  at  common  law :  and  at  common  law  no 
inland  bill  need  be  protested,  in  order  to  charge  the  drawer 
with  interest  and  damages  (^).  For  this  purpose,  therefore, 
(if  the  statutes  made  any  difference),  a  bill  would  be  more 
readily  effectual  without  these  words  than  with  them. 

It  has  been  questioned  whether  an  action  of  debt  will  lie 

iq)  7  Geo.  4,  c.  46,  s.  2.    See  and  see  Popplewell  t.  Wilson,  1 

now  the  7  &  8  Vict.  c.  32.  Stra.  264,  and  infra,  note. 

(r)  Cramlingtan  v.  Ecan»,  1  (t)  Chitty,  67. 

Show.  6 ;  Ym.  Ab.  Bills  of  Exch.  (m)  9  &  10  Will.  8,  c.  17;  8  &  4 

G.  2.  Anne,  c.  9,  s.  4. 

(*)  White  ▼.  LedwioK,  Baylcy,  (a?)  WindleY,Andrew»^  2  B.  & 

40,  6tb  ed.;  4  Dong.  427,  S.  C. ;  Al.  696;  2  Stark.  425,  S.  C. 
Grant r.Iki  Costa,  8M.  &  S.  851;  (y)  Per  Baylej,  J.,  2  B.  &  A. 

701. 


Farm  of  Bills  and  Notes, 


Ho 


on  a  bill,  unless  the  consideration  be  expressed  (z).  But  it 
is  now  decided  that  debt  will  lie  although  the  consideration 
be  not  expressed  (a). 

The  words  '*  value  received^  are  ambiguous,  where  the 
hill  is  drawn  payable  to  a  third  person;  for  they  may  mean 
either  value  received,  by  the  drawer,  of  the  payee,  or  by  the 
acceptor  of  the  drawer.  But  the  first  is  the  more  probable 
interpretation ;  for  it  is  more  natural  <'  that  the  party  who 
draws  the  bill  should  inform  the  drawee  of  a  fact  which 
he  does  not  know,  than  of  one  of  which  he  must  be  well 
aware"  {b), 

Ify  however,  the  bill  is  drawn  payable  to  the  drawer^s  own 
V order,  the  words  ''value  received"  must  mean  received  by 
the  acceptor  of  the  drawer  ;  and  on  such  a  bill,  if  the  decla- 
ration state  that  it  was  for  value  received  by  the  drawer  it 
will  be  a  variance  {c).  ''  Value  receivedj^'  in  a  note,  means 
received  by  the  maker  of  the  payee  {d). 
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Thoiurh  the  nature  or  particulars  of  the  consideration  other  statwnenu 
appear  on  the  bill  or  note,  it  is  not  necessary  to  state  it  m  uoo. 
the  declaration,  or  it  may  be  stated  generally  as  value  re- 
ceived (e).    **  The  defendant,"  says  Maule,  tf.,  "  may  prove 
that  the  note  was  given  for  a  different  consideration,  or 
without  any  consideration  at  all"  (/  ). 

But  it  has  been  held  that  the  defendant  will  not  be  allowed 
to  contradict  his  written  admission  on  the  note,  of  the  nature 
of  the  consideration.  Where  a  note  was  given  by  an  admi- 
nistra^z,  and  expressed  to  be  ''  for  value  received  by  my 
late  husband,"  she  was  not  allowed  to  show  that  the  note 
was  given  only  as  an  indemnity,  and  that  the  payee  had  not 
been  damnified  (^). 

Without  the  drawer's  signature,  a  bill  payable  "  to  my  signature  of  the 

uraweTi 


(2)  BUhep  Y.  ToHng,  2  B.  &  P. 
78;  PriddyY.Henbry,  8  D.  &  R. 
165;  I  B.  &  a  674,  8.  C. 

<a)  Hatch  r.  Trayg;  WaUan  v. 
Klghtly,  11  Ad.  &  £.  702;  3  Per. 
&  Day.  408,  S.  C. 

(Jb)  Per  Lord  ElleDboroagh,  in 
Ortad  Y.  I>a  Onta,  8  M.  &  Sel. 
851. 

(<r)  Bighmare  y.  Primroie,  5 
M.  ft  8.  65. 

(d)  (Maytan  y.  6h»Ung,  6  B.  & 
C.  861;  8  D.  ft  R.  110. 

(e)  Coomhi  y.  Ingram,  4  D.  ft 
R  211;  Botid  v.  StarkdaUy  7  D. 


ft  R.  140. 

(/)  Abbott  Y.  ffendrUh,  1  M. 
G.  796;  2  Scott,  N.  R.  183,  8.  C. 
Where  the  note  on  the  face  of  it 
purported  to  be  giyen  for  **  yalae 
received  in  Pennance  shares  pnr- 
snant  to  annexed  contract,"  it  was 
held  unnecessary  to  pat  in  anj 
contract.  Ibx  r.  IHth,  Car.  ft 
M.  502. 

(£)  Ridowt  Y.  BrUtoWf  1  C  ft 
J.  231 :  1  T)rr.  84,  S.  C. ;  and  see 
Edwards  y.  Jones,  2  M.  ft  W. 
414;  6  Dowl.  685;  7  C.  ft  P.  688, 
8.  C. 


\ 


86 


Form  of  Bills  and  Notes. 


CHAPTEB 
TI. 


Dlreetion  to  tlM 
dnvfw* 


order,"  though  accepted,  is  of  no  force  (A),  either  as  a  bill 
of  exchange  or  as  a  promissory  note  (t). 

The  signature  of  the  drawer  or  maker  of  a  bill  or  note 
is  usually  subscribed  in  the  right-hand  comer  ;  but  it  is 
sufficient  if  written  in  any  other  part.  Thus  ^'  I,  J.  S., 
promise  to  pay,"  has  been  held  a  sufficient  signature  of  a 
promissory  note (/)•  A  man  who  cannot  write  may  sign  a 
bill  by  his  mark  (k). 

An  allegation  in  pleading  that  a  party  made  his  bill  or 
note  is  sufficient,  without  alleging  that  he  signed  it,  for 
making  implies  signing  (/). 

If  a  deed  be  first  executed,  and  then  written  or  filled  up, 
the  deed  is  void  (m)  ;  but  it  is  otherwise  with  a  bill  of  ex- 
change. For,  if  a  stamped  paper  be  signed,  leaving  blanks 
for  the  date,  sum,  time  when  payable,  and  name  of  the 
drawee,  the  drawer  will  be  chargeable  for  any  sum  after- 
wards inserted  within  the  amount  warranted  by  the  stamp. 
It  is  a  letter  of  credit  for  an  indefinite  but  not  unlimited 
sum  (n). 

A  bill  of  exchange,  being  in  its  original  a  letter,  should 
be  properly  addressed  to  the  drawee  (o).  But  where  a  bill 
was  niade  payable  **  at  No.  1,  Wilmot  Street,  opposite  the 
Lamb,  Bethnal  Green,  London,"  without  mentioning  the 
drawee's  name,  and  the  defendant  accepted  it,  he  was  not 
allowed  to  make  the  objection  (/i).  But  a  bill  cannot  be 
addressed  to  one  man  and  accepted  by  another  {q).  A  bUl 
directed  to  A.,  or  in  his  absence  to  B.,  being  accepted  by 
A.,  may  be  declared  on  without  taking  notice  of  B.  (r).  If 
the  word  at  precede  the  drawee's  name,  whether  inserted 
ignorantly  or  fraudulently,  the  instnunent  is  still  a  bill  of 


(A)  Stoeniger  v.  StnUh  E.  Rail- 
way ChmtMrnVf  3  £.  &  B.  658; 
Ooldsmid  r.  JSdmpton,  27  L.  J., 
C.  P.  286;  5  C.  B.,  N.  S.  94, 
8  C 

*(t)  JiPOaU  T.  Ihylor,  84  L.  J., 
C.  P.  366. 

(J)  Taylor  v.  JDobbintf  1  Stra. 
899;  Sav^iderionY.JaekMm,  2  B. 
&  P.  288. 

( k)  6horg6  J.  Surry,  1  M.  &  M. 
616. 

(I)  Elliott  v.  Chwpor,  1  Stra. 
609;  2  Ld.  Rajm.  1876,  S.  C;  8 
Mod.  307;  Ereskino  y.  Murra/y,  2 
Lord  Baym.  1642;  1  Bam.  88, 
S.C. 


{m)  Com.  Dig.  Fait  (A.)  1. 

(n)  OollU  ▼.  EmeU,  1  H.  BL 
813;  Ruuell  Y.  Langstaffe^  2 
Dong.  496  ;  Snaith  t.  Minyay,  1 
M.  &  S.  87;  Leslie  y.  Hastkiys,  1 
M.  &  R.  119;  MoUoy  y.  JDelves,  7 
Bing.  428 ;  5  M.  &  P.  276 ;  4  C.  ft 
P.  492,  S.  C;  Barker  r,  Sterne,  9 
Exch.  684. 

(p)  Peto  Y.  Beynoldi,  9  Exch. 
410;  11  Exch.  418,  in  error,  8.  C. 

(j9)  Gray  v.  Milner,  8  Tamit. 
789 ;  3  Moore,  90,  S.  C. 

(a)  Davis  y.  Oarke,  18  L.  J., 
Q.  B.  806;  6  Q.  B.  16,  8.  C. 

(r)  Annn ,  12  Mod.  447. 
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exchange  («).    A  bill  may  be  directed  to  the  drawer  himwAlf 
tlioQgh  it  18)  in  tha^  caae^  rather  a  note  than  a  biU  (/). 


YI. 


If  the  drawer  inlands  that  the  bill  ahonld  be  payable  at  a  of  niepiaee 
particttlar  place,  he  may  insert  such  a  direction.  Without  ^[^iSIuel^e 
the  words  *'only  and  not  elsewhere,**  appended  to  sach  ^ni 
direction,  the  acceptance  will  be  general,  within  1  &  2  Geo.  4, 
c  78  (if),  so  as  to  chaige  the  acceptor.  The  drawer  himself 
cannot  be  charged,  unless  the  bUl  have  been  presented  at 
the  place  where  ^e  drawer  himself  made  it  payable  (a;). 
This  statute  does  not  apply  to  promissory  notes  ;  and  there- 
fore, if  any  place  of  payment  be  mentioned  in  the  body  of  a 
note^  it  is  part  of  the  contract.  The  place  of  payment  must 
be  described  in  the  declaration,  and  a  presentment  there  is 
essential,  in  order  to  charge  the  maker  or  any  other  party  (y). 
But,  where  the  place  of  payment  is  merely  stated  in  a  me- 
morandum at  the  foot  or  in  the  margin  of  the  note,  by  way 
of  direction,  it  need  not  be  noticed  in  pleading,  and  present- 
ment there,  though  it  is  sufficient  (z),  is  not  essential  (a). 

But  where  the  whole  note  was  printed  (except  the  names, 
dates,  and  sum),  and  a  place  of  payment  was  also  printed  at 
the  bottom  of  the  note.  Lord  Eilenborongh  held  that  a  special 
presentment  at  this  particular  place  was  necessary  (5).  If 
the  drawer  of  a  bill  makes  it  payable  at  his  own  house,  that 
circumstance  is  evidence  of  its  being  an  accommodation  . 
Iwil  (c). 

The  7  Geo.  4,  c.  6,  s.  10  enacts,  that  every  promissory 
note  under  20/.,  payable  to  bearer  on  demand,  must  be  made 
payable  at  the  place  where  issued,  but  may  be  made  payable 
at  other  places  also. 


(0  Skuttleworth  ▼.  Stephem,  1 
Cftinp.  407 ;  Rex  ▼.  Hunter ^  R.  & 
R.  a  C  611;  Allan  t.  Mawtan,  4 
Camp.  115. 

(Jt)  Block  T.  BeU,  1  M.  &  Bob. 
149;  Starke  t.  Ckeetman,  Carth. 
609;  I>eher$  v.  Harrtat,  1  Show. 
163;  Bobineon  y.  Bland,  2  Borr. 
1077;  Joeelyn  y.  Laterre^  Fort. 
282;  see  Davit  y.  Clarke,  6  Q.  B. 
16.  Bjlee  on  Bills,  8rd  American 
edition,  p.  145. 

(»)  Selbyy.Eden,  8  Bing.  611 ; 
11  Moore,  511,  8.  C;  FayU  y. 
Bird,  6  B.  &  C.  581;  9  Dowl.  & 
B.689. 

(x)  ffihbs  V.  Mather,  in  error, 
8  Bing.  214;  1  M.  &  Soott,  387, 
8.  C;  2  C.  &  J.  254,  S.  C;  Hodge 


y.  MUie,  3  Camp.  468. 

(y)  Sanderson  v.  Bomee,  14 
East,  600;  Bocke  y.  Campbell^  8 
Camp.  247. 

(«)  Fife  y.  Bawnd,  1861. 

(a)  Ptiee  y.  Mitehell,  4  Camp. 
200;  Bxon  y.  Bussell,  4  M.  ft  S. 
506;  WiUianu  y.  WaHng,  10  B.  ft 
C.  2;  5M.  &R.  9,  S.  C.  But  in 
Hardy  y.  Woodroffe,  2  Stari^.  819, 
and  in  Sproule  y.  Legg,  8  Stark. 
156,  Lord  Tenterden  held  that  the 
note  might  be  described  as  made 
payable  at  a  place  mentioned  in 
the  memorandnm  only. 

(h)  Treeothiok  y.  Bdwin,  1 
Stark.  468. 

(e)  Sharp  y.  Bailey,  8  B.  ft  C. 
44;  4  M.  ft  R.  4,  S.  C. 
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toaooooat. 

Words  **!■?« 
•dTtoa." 


Bills  or  notes  di-awn  bj  co-partnerships  or  corporations  of 
more  than  six  persons  most,  by  7  G^.  4,  c.  46,  specify  the 
place  of  payment,  and  that  place  must  not  be  in  Loudon,  or 
within  sixty-five  miles  thereof,  unless  in  case  of  a  bill  for 
50/.  and  upwards,  drawn  payable  at  some  period  after  date 
or  sight  (d).  But  this  restriction,  as  to  making  the  bills 
payable  in  London,  is  now  removed  by  3  &  4  Will.  4,  c.  83, 
s.  2.  And  the  restriction  is  further  relaxed  by  7  &  8  Vict 
c.  32,  s.  26. 

Notes  of  the  branches  of  the  Bank  of  England  are  payable 
at  the  Bank  in  London  ;  but  none  of  their  notes  are  payable 
at  a  branch  bank,  unless  Bpecially  made  payable  at  such 
biunch  («). 

The  direction  to  place  to  account  is  unnecessary  (/). 

A  bill  is  sometimes  directed  to  be  paid  **as  per  (idvice  ;*^ 
Bome^mGB  *^  wit houi  further  advice  ;*  sometimes '^trtM  or 
without  further  advice ;^^  and  sometimes,  and  more  com- 
monly, without  any  of  these  words.  In  the  first  case,  it  is 
said  the  drawee  is  not  justified  in  paying  without  further 
advice  {g). 


id)  7  Geo.  4,  c.  46,  s.  1. 

(«)  8  &  4  WiU.  4,  c.  98,  s.  6, 
whidi  they  must  now  be;  see  p. 
64. 


(/)  Laing  y.  Barclay,  1  B.  & 
C.  398;  2  D.  &  R.  680,  S.  C. 
ig)  Chitty,  162,  9th  ed. 
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CHAPTER  VIL 

OF  AMBIGUOUS,  CONDITIONAL  (a),  AND  OTHERWISE 

IRREGULAR  INSTRUMENTS. 


Xoie  pofobU  to  the  Maker  . 

Equivoeal  Inetnanenie 

BUIm  wfd  Noiee  mmei  he  for 
Pagmmt  <ff  a  Sum  ^  Mo- 
nejf  amdfor  that  on^ 

Amd/or  Motiejf  m  epede 

Amd  for  a  Sum  certain 

And  for  Poffment  of  it 

Mutt  not  tuspemi  Pai/maU 
una  CondUion, 
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Period  cf  Payment  mag  he 
uncertain  j^  ineoitabie 

Where  eeveral  Makere  or  ee- 
vercU  Pageee  are  reepec^ 
Hvefy  liable  or  entitled  m 

Mutt  not  he  made  pa$fable 
out  <^  a  particular  F\md, 

Irregular  Bill  or  Note  may 
he  an  Ayreement 
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A  HOTB  cannot  of  course  be  made  by  a  man  to  himself  Kot*  iMj»bi«  to 
withoot  more.    Neither  can  it  be  made  to  himself  and  ^* 
another  man  {b\ 

But  a  note  made  payable  to  the  maker's  order  becomesi 
in  I^al  efiecty  when  indorsed  in  blank,  a  note  payable  to 
bearer  (c) ;  and  when  specially  indorsed,  a  note  payable  to 
the  indorsee's  order  (d). 

If  an  instrument  be  made  in  terms  so  ambiguous  that  it  Amugiioaii 
ia  doubtful  whether  it  be  a  bill  of  exchange  or  a  promissory  '  ^ 
note,  the  holder  may  treat  it  as  either,  at  his  election  (e). 


(a)  As  to  the  contractinff  words 
in  pnunxoory  noteSi  see  Chapter 
n. 

(ft)  See  Moffatt  t.  Van  Mil- 
lingen,  2  B.  At  P.  124,  n. ;  Main- 
m€uringY,Jfewwuinj  ibid.  120;  and 
see  Tuiyue  t.  Hubbard,  8  B.  ft 
C.  845.  It  was  formerly  a  donbt 
whether  a  note  promising  to  pay 
to  the  maker's  order,  or  to  the 
maker  or  order,  be  a  note  within 
the  statate.  Such  a  note  was  soed 
on  in  Miehardi  ▼.  Money,  14  M. 
ft  W.  484.  It  flhonld  on  principle 
oeem,  when  indorsed  by  the  maker 
in  bhmk,  to  be  in  legal  effect  a 


note  payable  to  bearer.  So  de- 
cided by  the  Court  of  C.  P.  since 
these  observations  were  written. 
JBrowne  t.  De  Winton,  17  L.  J., 
C.  P.  281  i  6  C.  B.  836,  S.  Ci  see 
ante,  Chapter  IT. 

(o)  Browne  t.  Be  Winton,  17 
L.  J.,  C.  P.  280 1  6  C.  B.  886, 
S.C. 

(d)  Oay  V.  Lander,  17  L.  J., 
C.  P.  287;  6  C.  B.  886,  S.  C. 

(e)  Peto  T.  Reynold;  9  Exch. 
410 ;  Armfield  r.AUport,  27  L.  J., 
Exch.  42 ;  Fielder  ▼.  Marehall,  80 
L.  J.,  C.  P.  158|  9  C.  B.  (N.  8.) 
606,  S.  C;  and  a  Court  of  law,  in 
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Thus,  where  for  goods  sold  and  delivered,  the  defendant  gave 
the  plaintiff  an  instrument  in  the  following  form  : — 

£44:Us.5d. 

London^  5th  August^  1833. 
Three  months  after  date  I  promise  to  paj  Mr.  John  Bury, 
or  order,  forty-four  pounds  eleven  shiUiugs  and  five  pence, 
value  received, 
J.  B.  Grutherot,  John  Burt. 

35,  Montaaue  Places 
Bedfora  Place. 

And  Grutherot's  name  was  written  across  the  instrument 
as  an  acceptance,  and  Bury's  name  on  the  back  as  an  in- 
dorsement, it  was  held  that  the  plaintiff  might  treat  the 
defendant  Bury  either  as  a  drawer  of  a  bill  or  maker  of  a 
note,  and  therefore  was  not  bound  to  give  him  notice  of 
dishonour  (f). 

So  where  an  instrument  was  in  the  following  form  : — 

2ist  October^  1804. 
Two  months  after  date  pay  to  the  order  of  John  Jenkins, 
£78  :  11«.,  value  received. 

Thomas  Stephens. 
At  Messrs.  John  Mo&son  &  Co. 

Lord  EUenborough  held  that  it  was  properly  a  bill  of  ex- 
change, but  that  perhaps  it  might  have  been  treated  as  a 
promissory  note,  at  the  option  of  the  holder  (^). 

A  man  may  draw  a  bill  on  himself  (A),  and  of  that  opinion 
were  all  the  Judges  of  the  C.  P.  (t).  Perhaps  such  a  fiill 
would  be  good  where  the  drawer  draws  on  himself  payable 


fnithenmoe  of  justice  and  the  in- 
tentions of  the  parties,  will  be 
astute  to  pat  such  a  oonstniction 
npon  it,  ut  res  magU  valeat.  Bat 
still,  if  it  be  a  mere  inchoate  in- 
strument, it  is  neither  a  bill  of 
exchange  nor  a  promiaK>ry  note. 
See  li^CaU  v.  TBuyloVy  34  L.  J. 
365,  and  the  preceding  Chapter. 

(/)  Edis  ▼.  Bvry,  6  B.  &  C. 
438;  9D.  &R.  492;  wntEdmiards 
▼.  IHolt,  4  B.  &  Aid.  212 ;  Block 
▼.  BeU,  1  M.  &  Bob.  149;  see 
Diehenaon  v.  Teiigus,  4  Tyrwh. 
450;  1  C,  M.  &  R.  241,  8.  C; 
Lloyd  Y.  Olivsr,  18  Q.  B.  471. 


(^)  Skvttlemorth  y.  Stephens^  1 
Camp.  407;  Allan  y.  Mawion^  4 
Camp.  116;  Oray  y.  MiXnery  8 
Taunt  789;  3  B.  Moore,  90,  S.  C; 
Rem  y.  Hunter,  B,  &  B.  C.  C. 
511;  ArmfieU  v.  AUport,  27  L. 
J.,  £xch.  42. 

(A)  Sfwker,  Chsesman,  Car- 
thew,  608;  Dehors  y.  Barriat,  I 
Show.  163 ;  MoHnson  y.  Bland, 
2  Burr.  1077. 

(i)  Mayor  y.  Hammond,  C.  P., 
cited  hy  Baylej,  J.,  9  B.  &  C. 
864;  and  see  Roach  y.  Ostler,  X 
Man.  &  B.  120;  Byles  on  Bills, 
5th  American  edition,  p.  185. 
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to  kis  oum  order  (A)  ;  and  a  bill  is  sometimes  drawn  payable      cbaptek 
to  the  drawee's  order.    It  is  conceived,  that  in  the  latter  ^"' 

case,  as  well  as  the  former,  the  instrument  might,  when 
accepted,  be  declared  on  as  a  promissory  note  of  the  drawee. 
But  a  bill  payable  to  the  drawee's  order,  is  clearly  not  a 
bill  of  exchimge  (/). 

If  a  man  draw  a  bill  upon  himself,  it  may  be  treated  by 
the  holder  as  a  note  (i»).  So  may  a  bill  drawn  by  a  banking 
company  in  one  place,  on  the  same  banking  company  in  an- 
ofther  place  (n). 

An  instrument  which  directs  the  drawee  to  pay  without 
acceptance^  is  nevertheless  a  bill  of  exchange  (o). 

A  note  written  by  the  creditor  to  his  debtor  at  the  foot 
of  the  creditors  account,  requesting  the  debtor  to  pay  that 
account  to  the  creditor's  agent,  has  been  held  not  a  bill  of 
exchange,  nor  an  order  for  the  payment  of  money  within 
the  Stamp  Act  ( p). 

Bills  and  notes  must  be  for  payment  of  money  only,  and  BUit  and  noten 
not  for  the  payment  of  money  and  the  performance  of  some  m«Dtof  aomaui 
other  act.     Therefore  (9),  a  note  to  deliver  up  horses  and  sam  of  money 
a  wharf,  and  pay  money  at  a  particular  day,  was  held  no  ^^^* 
promissory  note.    Nor  must  a  bill  or  note  be  in  the  alterna* 
tive,  as  to  pay  a  sum  of  money,  or  render  A.  B.  to  prison  (r). 

And  it  must  be  for  money  in  specie;  therefore,  a  promise  And  iw  money 
to  pay  in  three  good  East  India  bonds  (#),  or  in  cash,  or  ^^^^^ 
Bank  of  Elngland  notes  (^),  is  not  a  promissory  note. 


(A^  1  FardMoa,  851. 

(f )  Reg,  ▼.  jBartlett,  2  M.  & 
Rob.  362.  See  Peto  t.  ReynoUi^ 
9  Ezcfa.  410. 

(m)  Moaeh  t.  Ostler,  I  M.  & 
R.120. 

(»)  MiUerr,  Thompsoih  S  M.  & 
G.  576. 

(p)  Beg,  ▼.  Kinnear,  2  M.  & 
TMi.  117;  MUler  ▼.  Thomson,  8 
M.  &  O.  576. 

(v)  Norris  t.  Solomon,  2  M.  & 
BcHb.  266.  Bat  in  America  it  has 
been  held  that  an  indonemcnt  on 
a  bond  at  promisflory  note  ordering 
the  contents  to  be  paid  to  order, 
is  a  good  biU  of  exchaoge.  Byles 
on  Bills,  5th  American  edition, 
p.  184. 

(q)  MartimY.Chauntr^,  2  Stra. 
1271 ;  Moore  t.  Vanlute,  B.  N.  P. 
272, 5th  ed.;  FoUett  ▼.  Moore,  19 
L.  J.,  Exch.  6 ;  4  Ezch.  410,  S.  C. 


Ill  this  ease  a  note,  agreeing  aim 
to  give  real  security,  was  held  void 
as  a  note.  Bat  a  note  reciting, 
that  real  secnrity  had  been  given, 
ia  a  good  note,  and  requires  only 
a  note  stamp.  PaneourtY,  Thome, 
9Q.B.812.  See  ante, Chapteriv. 
An  instrament  in  this  fonn,  **  I 
promise  to  pay  C.  A.  D.  or  bearer 
on  demand  the  sam  of  16Z.  at 
sight,  by  giring  ap  clothes  and 
papers,  &c./'  was  held  a  good 

STomissory  note,  it  being  oonsi- 
ered,  that  the  latter  words  im- 
ported the  consideration  already 
receired  by  the  maker.  Dixon  ▼. 
NuUall,  1  C,  M.  &  R.  307;  6  C. 
&  F.  820,  S.  C. 

(r)  Smith  T.  Boheme,  Oilb.  Ca. 
L.  ft  £.  93,  dted  Iurd  Baym. 
1896. 

(#)  BaL  N.  P.  272. 

(0   Bayl^,  11,  6th  ed.;   £:r 
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vn. 

Andforafom 


And  for  the  jMy- 
fNMl  of  monejr. 


And  the  sum  must  be  certain,  not  susceptible  of  contin- 
gent or  indefinite  additions.  Therefore,  where  an  instrument 
promised  to  pay  J.  8.  the  sum  of  66/.,  with  lawful  interest 
for  the  same,  and  all  other  sums  which  should  be  due  to 
him,  Lord  Ellenborough  held  that  it  was  not  a  promissory 
note,  even  for  the  sixtj-five  pounds  {u).  Nor  must  the  sum 
payable  be  subject  to  indefinite  or  contingent  deductions. 
Thus,  where  the  defendant  promised  to  pay  400/.  to  the  re- 
presentatives of  J.  S.,  first  deducting  thereout  any  interest 
or  money  J.  S.  might  owe  to  the  defendant,  it  was  held  nb 
promissory  note  {x). 

And  for  the  payment  of  money.  Where  the  instrument 
contains  a  stipulation,  that  the  money  or  a  portion  of  it  shall 
be  paid  by  a  set-ofT,  it  is  no  promissory  note  (  y). 


Moat  not  anspend       The  order  or  promise  must  be  to  pay  absolutely  and  at  all 

paymont  ona  i*^  t  i  • 

oonditton.  events  ;  and  payment  must  not  depend  upon  a  contingency  ; 

for,  as  observed  by  Lord  Kenyon(2;),  "It  would  perplex 
oonmiercial  transactions,  if  paper  securities  of  this  kind 
were  issued  into  the  world,  incumbered  with  conditions  and 
contingencies,  and  if  the  persons  to  whom  they  were  offered 
in  negociation  were  obliged  to  inquire  when  these  uncertain 
events  would  probably  be  reduced  to  a  certainty."  Besides, 
the  recognition  of  conditional  promissory  notes  would  make 
a  variety  of  conditional  promises  in  writing  valid,  without 
evidence  of  consideration,  and  thus  materially  infringe  on 
an  established  and  very  salutary  rule  of  law  (a).  Thus, 
a  note  to  this  effect,  "  We  promise  to  pay  A.  B.  116/.  \\s, 
value  received,  on  the  death  of  Greorge  Henshaw,  provided 
he  leaves  either  of  us  sufficient  to  pay  that  said  sum,  dt  if 
we  otherwise  shall  be  able  to  pay  it,*'  is  not  a  promissory 
note  within  the  statute  (&).  So,  a  written  engagement  to 
pay  a  certain  sum  so  many  days  after  the  defendant's  mar- 
riage, is  no  promissory  note,  for,  possibly,  he  never  may 
marry  (c).     So,  a  paper,  whereby  the  defendants  promised 


parte  Imeon,  2  Rose,  225;  bnt  see 
8  &  4  Will  4,  c.  98, 8.  6;  and  Byles 
on  Bills,  5th  American  edition. 

(it)  Smith  V.  Nightingale,  2 
Stark.  875;  Bolton  y.  Dvgdale,  4 
B.  &Ad.  619;  1  N.  &  M.  412, 
8.  C. 

(a?)  Smith  y.  Nightingale,  2 
Stark.  875;  Barlow  y.  Broad- 
hunt,  4  B.  Moore,  471 ;  and  see 
Leeds  y.  Lancashire,  2  Camp. 
205;  Bolton  y.  Dugdale,  4  B.  & 
Ad.  619;  1  N.  &  M.  412,  S.  C;  2 


Bligh,  79;  Ayrey  y.  Feamsides, 
4  M.  &  W.  168. 

(y)  Davies  y.  WUhinson,  10  A. 
&£.  98;2P.  &D.  256,  &C. 

(z)  Carlos  y.  Fanoottrt,  6  T.  R. 
482. 

{a)  See  Pearson  y.  Garrett,  4 
Mod.  242. 

{h)  Roberts  y.  Peahe,  1  Burr. 
328;  Leeds  y.  Lancashire,  2  Camp. 
205. 

(jb)  Beardsley  y.  Baldwin,  2 
Stra.  1151;  and  see  Pearson  y. 
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to  pay  the  plaintiffs,  or  order,  the  sum  of  13/.,  for  value 
received,  with  interest  at  51,  per  cent.,  '<  and  all  fines,  ac- 
cording to  the  rule,"  cannot  be  declared  on  as  a  promissory 
note(cQ.  So,  an  order  payable,  "Provided  the  terms  men- 
tioned in  certain  letters,  ^vritten  by  the  drawer,  were  com- 
plied with,"  is  no  bill  (e).  So  a  note  promising  to  pay,  "On 
the  sale  or  produce  or  the  White  Hart,  St.  Alban's,  Herts, 
and  the  goods,  &c.,  value  received,"  is  not  a  promissory 
note,  though  it  be  averred  that,  before  action  brought,  the 
Wliite  Hart  and  the  goods  were  sold  (/).  The  following 
instrument  was  held  not  to  be  a  note  :  "Borrowed  and  re- 
ceived of  A.  the  sum  of  200/.  in  three  drafbs,  by  B.,  dated 
as  under,  payable  to  us  on  C,  which  we  promise  to  pay  to 
the  said  A.,  with  interest."  The  instrument  then  specified 
the  drafts  which  fell  due  at  a  future  day.  Lord  Ellen- 
borough  observed,  "There  can  be  no  doubt  that  the  money 
was  not  payable  immediately,  and  that  it  was  not  to  be  paid 
at  all,  unless  the  drafts  were  honoured"  {g).  So,  an  order 
to  pay  at  thirty  days  after  the  arrival  of  the  ship  Paragon 
at  Calcutta,  was  held  to  be  no  bill  of  exchange  (A).  So,  an 
order  to  pay  "  14/.  Zs.  out  of  the  fifth  payment^  when  it 
ahould  be  due,  and  should  be  allowed  by  J.  S.,"  is  no  bill  of 
exchange  (t).  But,  "I  promise  to  pay  to  J.  S.,  or  his  order, 
at  three  months  after  date,  as  per  memorandum  of  agree- 
ment," was  held  to  be  a  promissory  note,  and  that  if  the 
agreement  made  the  promise  conditional,  the  defendant 
ought  to  have  shown  it  by  setting  it  out  in  his  plea  {k). 

An  instrument  in  this  form,  "At  twelve  months  I  promise 
to  pay  A.  B.  oOO/.,  to  be  held  by  them  as  collateral  security 
for  any  monies  now  owing  to  them  by  M.  &  M.,  which  they 
may  be  unable  to  recover  on  i*ealizing  the  securities  they 
now  hold  and  others  which  may  be  placed  in  their  hands  by 
him,"  is  no  promissory  note  (/). 


GHAPTEH 
VIL 


Garrett.iTAoA,  242;  Comb.  227, 
S.  C,  which  was  before  the  statute 
3  &  4  Anne,  c.  9. 

(ji)  Ayrey  t.  FBomsidety  4  M. 
&  W.  168. 

{p)  Kinggton  r.  Lonff,  Bajrley, 
16,  6th  ed. 

(/)  mU  ▼.  Halfwi,  2  B.  & 
P.  418. 

(^)  Willianuon  r.  Bennett,  2 
Camp.  417;  and  see  Clarke  y. 
Pereevaly  2  B.  &  Ad.  660;  Shenton 
r.  Jawtes,  5  Q.  B.  199 ;  Drury  ▼. 
Macaulay,  16  M.  &  W.  146; 
AUmander  y,  Thonuts,  16  Q.  B. 


383;  Storm  t.  Stirling,  3  £.  & 
B.  882;  Omie  y.  Stirling,  6  E.  & 
B.  333. 

(A)  Palmer  y.  Pratt,  2  Bing. 
185;  9  Moo.  S5Bi  Clarke  y,  Per- 
ceval, 2  B.  ft  Ad.  660 ;  Worley  y. 
Harriton,  5  Nev.  &  M.  178;  8  A. 
&  E.  669,  S.  C. 

(i)  Bay  dock  y.  Lynch,  2  Ld. 
Rajm.  1563. 

{k)  Jury  y.  Baker,  E.,  B.  &  E. 
459. 

il)  RoHns  y.  May,  11  A.  &  E. 
214;  8  Per.  &  D.  147;  8  Jariat, 
1188,  S.C. 
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CHAFTEB 
TIL 

Period  of  paj- 
mentmay  be 
aooertaln  U  In- 
eritable. 


But  it  is  not  material  that  the  time  when  the  event  maj 
happen  is  uncertain,  provided  it  must  happen  at  some  time 
or  other  ;  thus,  a  note  pajuhle  on  the  death  of  A.  B.,  or  of 
the  maker,  is  good  (m).  So,  a  note  payable  when  a  King's 
ship  shall  be  paid  o^  has  been  held  to  be  a  good  note,  the 
Court  of  Error  observing,  "  The  paying  off  of  the  ship  is  a 
thing  of  a  public  nature"  (n).  But  it  is  8aid(o),  that  the 
Court  below  assigned  as  a  reason,  tiiat  the  ship  would  cer- 
tainly be  paid  off  one  time  or  other  (  p).  The  contingency, 
in  order  to  vitiate  the  note  as  such,  must  be  apparent  on 
the  face  of  the  instrument  {q),  A  promissory  note  payable 
with  interest,  twelve  months  after  notice,  is  not  to  be  con- 
sidered as  payable  on  a  contingency,  and  is,  consequently, 
valid  (r). 

The  happening  of  the  contingency  on  which  the  payment 
of  the  bill  is  dependent  will  not  cure  the  defect  («). 

Mftken or iMjeet       A  note  beginning,  "I,  A.  B.,  promise,  &c."  and  signed 

i? the'iSSiSte.  -^-  ^-^  or  ®^®  ^-  ^-^  ^8  a  good  note  against  A.  B.,  but  only 

evidence  as  against  C  D,  of  a  conditional  agreement  to  pay 
if  A.  B.  does  not  (f ). 

In  this  last  case  the  maker  was  uncertain  ;  the  note,  as 

such,  is  not  available  at  all,  if  the  payee  be  uncertain. 

Thus,  where  the  maker  promised  to  pay  to  A.  or  to  B.  and 

C.  a  certain  sum,  Abbott^  C.  J.,  said,  '<I  have  no  doubt 

this  instrument  is  not  a  promissory  note  within  the  statute 

•«  ^  of  Anne :  for,  if  a  note  is  made  payable  to  one  or  other 

of  two  persons,  it  is  payable  only  on  the  contingency  of 

'   *"     '  its  not  having  been  paid  to  the  other,  and  is  not  a  good 

.     \  promissory   note    within   the  statute*'  («).     So  a  bill    of 

exchange  or  promissory  note  payable  after  date  to  the 


(m)  Cooke  Y.  Colehan^  2  Stra. 
1217;  Roffey  v.  Greennell^  2  Per. 
&  Day.  365 ;  10  A.  &  E.  222. 

(n)  Andrewi  y.  Ihranklin^  1 
Stra.  24 1  Eoa/n$  y.  Underwood, 
1  Wila.  262. 

io)  And  see  Hauitoullier  y. 
HartHnk,  7  T.  R.  783;  Dixon  y. 
Nuttall,  6  C.  &  P.  320;  1  C,  M. 
&  R.  807,  S.  C. ;  Qott  y.  NeUon, 
1  Burr.  226.  "  I  promise  to  pay 
or  cause  to  be  paid,"  is  a  good 
note,  the  oltematiye  expression 
importing  the  some  thing.  Lovell 
y.  mil,  6  C.  &  P.  288. 

ip)  Colehan  y.  Cooke,  Willes, 
399;  1  Selw.  N.  P.  376.  A  note 
to  an  infant,  payable  when  he  ^oll 


come  of  age,  has  been  held  good, 
if  it  specifj  the  particular  day. 
Oo$t  y.  NeUon,  1  Burr.  226;  1 
Lord  Kenyon,  498,  S.  C. 

ijg)  Richardi  y.  Mickards,  2  B. 
&  Ad.  447. 

(r)  Clayton  y.  GotHny,  5  B.  & 
C.  360;  3D.  &  R.  110,  8.  C. 

(«)  Chitty,  7th  ed.  46;  BiU  y. 
Balford,  2  B.  &  P.  418 ;  Chitty, 
9th  ed.  186, 144. 

(f)  Ferru  y.  Bond,  4  B.  &  Al. 
679;  and  see  Appleby  y.  Bid- 
dulph,  B.  N.  P.  272,  cited  Moriee 
y.  Lee,  8  Mod.  368;  4  Yin.  Ab. 
240,  pi.  16. 

( u)Bltmekenhageny.Blundell, 
2  B.  &  Aid.  417. 
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»ticr»Uirj /or  tht  time  being  of  a  company  ie  void  as  a  bill 
or  note  (x)>  

Upon  the  same  principle,  the  bill  or  note  muat  not  be  made  '^<* 
p*7able  oat  of  a  particular  fund  (y),  for  the  fnnd  may  prove  ^ 
insufficient.  Fluntid*  drew  upon  A.,  and  required  him  to 
p*7  B.  7/.  per  month  out  of  plaintiff'a  growing  subsistence. 
This  was  held  no  bill  of  exchange :  for,  had  plaintiff  died, 
or  his  sabeistence  been  taken  away,  the  bill  would  not  have 
been  payable  (*).  So,  an  order  from  the  owner  of  a  ship 
to  the  charterer,  to  pay  money  on  account  of  freight,  ia  no 
bill ;  for  the  future  existence  and  amoaot  of  any  debt  due 
for  freight  are  subject  to  a  contingency  (a).  And  the  same 
role  holds  if  the  contingency  is  expressed  on  the  back  of  the 
note,  by  an  indorsement  made  before  the  note  was  a  perfect 
inslmment  {b). 

But  the  statement  of  a  particular  fund  in  a  bill  of  exchftDge 
will  not  vitiate  it,  if  introduced  merely  as  a  direction  to  the 
drawee  how  to  reimburse  himself:  thus,  a  bill  directing  the 
drawee  to  pay  J.  S.  9/.  Kb.,  "as  my  quarteriy  half-pay," 
was  held  to  he  a  good  bill  (c). 

If  the  instrument  be  defective  as  a  bill  or  note,  it  stilt  may  im 
I  evidence  of  an  agreement  I'i'^  ■  ■  _^  not 

jettera  of  credit  and  clrcu 
ing  credit  abroad,  introduced  for  the  convenience  of  travellers  * 


be  evidence  of  an  agreement  ((/)./  ,  ,     .,      £*  "* 

£.     Letters  of  credit  and  circular  notes  are  methods  of  obtain-  ^ 


They  are  now  generally  used  together,  in  which  case  the  ' 
letter  of  credit  is  called  a  letter  of  indication. 

A  letter  of  credit  is  an  authority,  or  rather  request,  by  a 
banker  to  his  foreign  correspondeuts  therein  named  to  dis- 
coont  bills  drawn  on  him  by  the  bearer.  Circular  notes  are 
the  unsigned  drafts  geaerally  for  some  specific  amount  given 
with  the  letter  and  to  be  used  or  not  at  the  bearer's  ducre- 
tion.     The  banker  usually  indemnifies  himself  against  the 

(2)  atarwt  T.  Stirling,  8  E.  ft  eavrt,  6  T.  R.  482. 

B.  83S;  fJMTU  T.  Stirling,  6  E.  &  (i)  Jouelfn  r.  Laeier,  10  Mod. 

a  883t  rate*  i.  Ifiuh,  8  C.  B.  394)  Fort  281,  8.  C;  see  -Siw- 

(N.  8.)  581 ;  bat  MB  SohKf  r.  mU  t.  iVtreU,  14  M.  &  W.  41S. 

Jaegu«$,  ante,  p.  74.  (a)Sanbiiiy  t.  Linett,  2  Stnu 

(y)   JenHf    t.   HerU,    2    Ld.  1211. 

Ba7m.1361i  8  Mod.  2efi;  1  gtra.  (fr)   Letdt   t.    LanoiuMre,    2 

S91,  a  C;  Haddock  v.  LfneK,  2  Camp.  20fi. 

Ld.  Baym.  1668;  Damkaty.  lord  (e)   Maeleod  t.   SMe,  2   Str. 

it  Loraine,  2  W.  Bla.  782,  8  763. 
WiU.  207,  S.  C.i  Tatei  ».  ffrorn, 
I  Vc*.  jnn.  280;  Carlo$  t.  Jim- 


96  Irregular  Instruments. 

CHAFTEB  bills  bj  anticipation,  in  which  case  the  bearer  maj  reoover 
^^''  the  balance  of  his  deposit,  if  any,  on  surrendering  the  letter 

and  unused  notes  (e). 

It  seems  that  the  effect  of  such  instruments  is  to  place  the 
issuer  under  a  contract  binding  probably  at  law,  but  certainly 
so  in  equity  (/*),  to  pay  even  without  acceptance  {g)  all 
bills  drawn  in  conformity  with  the  letter  of  credit ;  ana  the 
holders  are  not  to  be  prejudiced  by  any  set-off  or  cross  claim 
by  the  drawee  against  the  drawer  (A). 

Letters  of  credit  to  be  used  in  England  require  a  penny 
stamp,  those  to  be  used  abroad  none,  though  presumably  the 
drafts  when  brought  to  England  for  payment  or  negodation 
fall  within  the  17  &  18  Vict.  c.  83,  s.  5  (t). 

(j8)  Bnt  if  any  of  the  notes  be  BankT,  Atiatie  JSankf  S6  L.  J., 

lost  it  has  been  held  that  a  satis-  Chan.  222. 

factory  indemnity  most  be  given.  (g)  Com.  Dig.  tit  Merch.  F.  3. 

Conflafu  Company  v.  Par  Mr,  L.  (^)  Agra   and   Masterman's 

R.,  8  C.  P.  1.  Bank,  snpra. 

(/)   Agra  and  Matterman't  (i)  16  &  17  Yict  c.  59,  sched. 
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OF  AGREEMENTS  INTENDED  TO  CONTROL  THE 
OPERATION  OF  BILLS  OR  NOTES. 


$ort8  ofAgreemenU  97 
Ejftei    cf  coiUemporanMus 

AgreeB^mt  written  on  the 

Ineimment 
Ejfeci  of  an  Agreement  sub- 

eeqnently  written   on   the 

InMtmment 
Effect  of  Agreement  written 

on  a  distinct  Paper  . 
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Agreement  contemporaneous 

hut  collateral ,  .    98 

Effect  of  an  oral  Agreement    99 
Delivery  m  the  naiwre  of  an 

Escrow  .        .    99 

Agreement  to  renew    .        .  100 
Agreement  on  BiU  must  he 
read       .... 
I  Pleading  on  Agreement 
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CHAPTER 
VIIL 


Such  agreements  are  either  written  or  oral. 

A  written  agreement  is  either  on  the  instrument  itself  or  vadoM  botu  oT 
on  a  distinct  paper.     Again,  a  written  agreement  on  the  ««reeiii«nta. 
instmment  itself  is  either  contemporaneous  with  the  com- 
pletion of  the  hill  or  note,  or  it  is  a  subsequent  agreement. 
Once  more,  even  a  contemporaneous  written  agreement  maj 
either  be  parcel  of  the  instrument,  or  it  maj  be  collateral. 

A  memorandum  on  a  bill  or  note,  made  before  it  is  com-  kowa  of  oontcm- 


plete,  18  Bometmies  considered  as  part  of  the  instrument,  so  i*^"*?^^ ' 

■^     r^         . ,  ..  J.'  ^  M'  J,  inent  written  oo 

as  to  control  its  operation,  and  sometimes  not.  the  instramnit. 

If  the  memorandum  make  the  pajment  contingent,  we 
have  seen  that  it  will  be  incorporated  in  the  instrument  (a). 


(a)  Leeds  t.  Lancashire,  2 
Guip.206;  Hartley  r,  WUkineon^ 
4  M.  &  S.  25;  4  Camp.  127,  S.  C. 
Thoo^  br  waj  of  iDdoraement ; 
Leeds  t.  jLaneashire,  nbi  snpia. 
A  joint  and  aereral  prominoxpr 
note  had  an  indofwment  in  this 
fotm :  **  The  within  note  is  given 
for  secariiiff  floating  advances 
from  the  Lincoln  and  Lindsay 
BankingOompany,  to  the  within- 
named  Thomas  Smith,  sen.  (one 
of  the  joint  and  sevenl  makers 
of  the  note),  with  lawful  interest 
for  the  same  from  the  respectire 
times  when  each  adTanoes  have 

B. 


been  or  may  be  made,  together 
with  commission,  stamps,  post- 
ages, &C.,  and  idl  usual  chareea 
and  disbursements,  not  exceeding 
in  the  whole  the  smn  of  100^ 
within  mentioned."  It  was  held 
to  be  an  agreement  which  coold 
not  be  read  in  evidence  without 
an  agreement  stamp.  Sed  quwre, 
wheuier  the  indorsement  were 
anything  more  than  an  explanar 
tion  of  me  consideration.  dhoUn' 
ley  V.  Barley,  14  M.  &  W.  344. 
See  the  Chapter  on  Considbba- 

TIOH. 
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Kllect  of  u 
agreement  aab- 
eeqaently  written 
on  the  Inetru- 
ment 


Baty  where  it  is  merely  directory,  as  if  it  point  out  the  place 
of  payment  {b\  or  be  merely  the  expression  of  an  intended 
courtesy,  as  if  it  intimate  a  wish  that  the  money  lent  should 
not  be  called  in  by  the  payee's  executors  till  three  years 
after  his  death  (c)  ;  or  if  it  import  that  a  collateral  security 
(as  the  deposit  of  title  deeds)  has  been  given  {d) ;  or  be 
intended  only  to  identify  and  ear-mark  the  instrument  (e)  ; 
it  does  not  affect  its  operation.  But  a  memorandum  of  the 
time  when  a  note  &lls  due  may  correct  an  error  in  the 
date  (/). 

A  memorandum  made  after  the  note  is  perfected  and  de- 
lirered  is  an  independent  agreement,  requiring  an  agree* 
ment  stamp.  **  If,"  says  Lord  Ellenborough,  **  the  memo- 
randum was  subsequently  written,  when  the  note  had  been 
perfected  and  delivered  in  its  absolute  state,  it  could  not  be 
considered  as  a  part  of  that  instrument,  though  it  chanced 
to  be  inscribed  upon  the  same  piece  of  paper.  In  that  case 
it  was  an  agreement  by  way  of  defeasance,  and  it  lay  upon 
the  defendant  to  produce  it  with  a  proper  stamp"  {g\ 


Kflect  of  esree-* 
ment  written  on 
»  distinct  paper. 


Agreement  oon- 
temporaneoos  tmt 
ooUatenl. 


A  written  agreement,  on  a  distinct  paper,  to  renew,  or  in 
other  respects  to  qualify  the  liability  of  the  maker  or  ac- 
ceptor, is  good  as  between  the  original  parties  (A).  Thus,  if 
the  drawer  agree  to  indemnify  the  acceptor  against  a  claim 
by  other  parties,  for  a  portion  of  the  sum  for  which  the  bill 

drawn,   and  the  acceptor  afterwards  pays  those  other 


IS 


parties  a  sum  to  which  the  indemnity  applies,  the  acceptor's 
liability,  as  between  himself  and  the  drawer,  will  be  reduced 
pro  tantOf  and  he  will  not  be  turned  round  to  his  cross  action 
on  the  indemnity  (t). 

But  a  written  agreement,  though  contemporaneous,  will 
Bot  restrain  the  operation  of  tiie  bill  or  note  if  it  be  collateral 
tf.  g^  if  other  persons  besides  the  parties  to  the  bill  or  note 
be  parties  to  it  (A). 


(6)  JSgan T.  Mutsell,^^ & S. 
505. 

(0)  Stone  ▼.  Mgtoaife,  4  Camp. 
217;  1  Stark.  53,  S.  a 

id)  Wisey.  CharUm^^A.  AH 
786;  6  Ner.  &  M.  864;  2  Bar.  & 
W.  49, 8.  C;  JFhnc4ntrt  t.  T^or%e, 
9  Q.  B.  812. 

(#)  BriU  y.  Orieh,  1  BC  &  W. 
282. 

(/)  lUoh  T.  Jones,  5  E.  &  B. 


288.    And  sea  Huuhamer,  Fleet, 
2  H.  &  N.  1. 

Qji)  Stone  ▼.  Meteaffe,  4  Camp. 
217;  1  Stark.  58,  S.C. 

(A)  JSowefQumk  ▼.  Memteir%  4     • 
Tannt  844./JW'  ^  ^T"  *^^  C    • 

(i)  Cbrrr.  Stephens,  9  B.9fC,  oj 
758;  4  M.  &  a  691,  a  C. 

(A)  Webb  T.  SpUlm',  19  L.  J.,  Q. 
R  84;  18  Q.  B.  894,  8.  C;  on  ^^^ 
error  la  Sxcheqner  Chamber. 


Of  AffTtemenis  eomirolimg  Bills  or  Abl^«.         99 


vnL 


ElliBctoC  aBona 


No  nere  orml  agreemeiit  can  have  anj  efleoi  »t  law  in 
oiMilroUiiiff  the  iBstmnMnt^  if  cimteniporaQeoaB  with  the 
making  of  it ;  far  that  woidd  be  to  allow  oral  evidence  to 
Tai7  a  written  contract  (/).  '^Eyeij  bill  or  note^"  eajs 
Parice,  J^  '*  imports  two  things,  Talne  reoeiTed,  and  an  en- 
ftagement  to  paj  the  amount  on  oertain  speeified  terms, 
ETidence  is  admisBible  to  denj  the  receipt  of  value,  but  not 
to  varj  the  engagement^  (ta). 

An  instnmient  under  seal  maj  be  ddivered  as  an  eserow  imut«7  ib  tk« 
that  is  to  saj,  with  a  condition  that  it  shall  not  operate  as  a  f^^f  *^ 
deed,  except  in  a  certain  event.    An  instrument  under  seal,  ^     >  /"  *i 

whicJi  is  to  operate  as  an  escrow,  must  be  delivered,  not  to  d^t^  /^  /j   v 
the  obligee,  but  to  a  stranger,  and  regularly  the  condition  f 

should  be  expressed  by  apt  words  used  at  the  time  of  the 
delivery  (a). 

In  analogy  with  a  deed,  it  has  bewi  held  that  a  written  and 
signed  simple  contract  may  be  delivered  with  an  express  parol 
condition  precedent,  that  it  is  not  to  take  efiect  except  in  a 


(n  Boare  r.  Graham^  3  Gamp. 
57;  IVee  ▼.  ffawkimt^  8  Taunt  92; 
I  Moore,  28,  S.C.;  Wbodhridge  y, 
Spoim^.S  B.  &  AL  283;  1  Ch.  R. 
661,  8.  C;  Moteley  t.  Banford^ 
10  B.  &  C.  729;  fitter  y.  Jolly, 
I  C^  M.  &  R  703;  5  lyr.  255, 
8.  C;  Jlielkardt  t.  7%omai,  1  C, 
M.  &  R.  772;  ffoUr.  Mien,  9  C, 
&  P.  191;  Be9amt  r.  Crou,  10  C. 
B.  896. 

(*»)  Ahhott  ▼.  B^ndrieU,  1  M. 
&  O.  795 ;  Mo$eley  r.  Banford, 
10B.&C.729.  "The cases," says 
Manle,  J.,  **  abow  that  although  a 
coiurideratioii  ia  stated  in  the  note, 
yon  maj  show  that  it  was  giren 
for  a  different  consideration  or 
withoot  any  consideration  at  alL" 
Ahbatt  y.  BendriclM,  1  M.  ft  G. 
791;  2  Scott,  N.  R.  188,  S.  C;  bat 
see  Bidaut  y.  Brutow,  1  C.  ft  J. 
281;  1  Ttt.  84, 8.  C.,and  Bdwardt 
T.  Jmtes,  2  M.  ft  W.  414;  5  DowL 
585;7C.  &P.  683,8.  C. 

In  Pike  y.  Street,  1  Dans,  ft 
Lloyd,  159;  1  M.  ft  M.  226,  it 
was  hdd  agood  defence  to  an  action 
against  Uie  drawer  that,  at  the  time 
iihen  the  plaintiff  discounted  the 
bill,  he  yerbaUy  agreed,  in  the  eyent 
of  its  beingdislionoared,not  to  pro- 


ceed against  the  drawer,  who  had 
indorsed  the  bill  to  him.  /An  in- 
doraement  may,  perhaps,  be  ez- 
oepce^ir^  the  rule  in  the  text  on 
account  of  its  twofold  operation,  it 
being  at  once  an  express  assign- 
ment to  the  indorsee  of  the  right 
of  action  agjainst  the  accentor,  uid 
containing  mooiporated  uierewi  A 
an  implied  conditional  promise  on 
the  part  of  the  indorser  to  pay  on 
the  acceptor^  default  This  con- 
ditional promise  may  be  yaried  by 
parol,  so  as  to  increase  the  indorser's 
liability.  P^^wn  y.  Seiner,  4 
Camp.  285;  Burgh  y.  Legge,  5 
M.  ft  W.  418;  Brett  y.  Lef>ett,  13 
East,  214.  It  majr  therefore  by 
analog  well  be  yaried  by  parol  so 
as  to  diminish  his  liabiiity.    8ee 


lad  / 

-   / 

on  / 


h2 


the  numerous  American  authoiities 
on  the  point,  Byles  on  Bills,  5th 
American  ed.  196.  See  also  the 
Chapter  on  Tbansfbb. 

(n)  Sheppard's  Touchstone,  58; 
see  Mwrrav  y.  Earl  of  Stair,  2  B. 
ft  C.  82,  where  the  Court  of  King's 
Bench  expressed  an  opinion  t^t 
it  was  not  indi^>ensabie  that  ex- 
press words  should  be  used  at  tiie 
time,  but  that  the  condition  mig^t 
be  gathered  from  drcumstanoes. 
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A^rwnMiitto 


AfTCttBttit  on  bill 
most  be  read. 


PlMMUoff. 


certain  erent.  And  the  instnunent  maj  be  so  deliyered,  not 
only  to  a  stranger,  but  bj  one  party  to  the  other  (o).  And 
evidence  of  the  parol  condition  is  admissible  not  only  when  it 
is  relied  on  as  a  condition,  but  also  when  an  action  is  brought 
upon  it  as  an  agreement  (p). 

When  such  a  doctrine  is  extended  to  a  bill  of  exchange 
or  promissory  note,  it  is  obvious  that  it  must  not  be  applied 
to  the  injury  of  a  holder  for  value  without  notice. 

An  agreement  to  renew,  withput  more,  is  an  agre^ent 
to  r^ew  once  only  (q).  .^ic/ fU^  ^/m/pfA^^^  /  ^^^  <^1 

A  defendant  has  a  right  at  the  trial  to  call  on  the  pliuntifi  t  ^ 
to  read  any  indorsements  that  may  be  on  the  bill  {r)^^^  A-t^ 


Though  it  be  necessary  that  the  agreement  affecting  the 
operation  of  the  bill  or  note  should  be  in  writing,  it  is  not 
necessary  in  pleading  to  aver  that  it  is  in  writing  (#). 


(o)  Dams  y.  Jonet,  17  C  B.  625 ; 
iVf»  T.  CampheU,  6  E.  &  B.  870; 
WallU  T.  Littell,  C.  B.,  M.  T. 
1861 ;  81  L.  J.  101,  C.  P.;  Lara 
y.  Haoon,  £.  T.,  C.  P.  1868;  Rogers 
y.  Hadley,  82  L.  J.,  Ex.  241.  In 
this  last  cftse  parol  eyidence  was 
held  admissible  to  show  that  a  con- 
tract signed  and  deliyered  was 
neyer  intended  to  be  the  real  con- 
tract between  the  parties. 

(p)  HindXey  y.  Laeey,  34  L.  J., 
C.  P.  7. 

(^)  In/nes  y.  Munro,  1  Exch. 
478.  See  as  to  an  agreement  to 
renew  being  used  as  a  defence  to 


an  action,  FUaht  y.  Orof^  8  C.  B., 
N.  S.  820;  Wehh  y.  Spieer,  18  Q. 

B.  886,  894;  Salmon  y.  Webb,  8 
H.L.Cas.510.  The  point  did  not 
arise  in  Innes  y.  Munro. 

(r)  Rieka/rds  y.  Frakhum,  9  C. 
&  P.  221.  As  to  a^pnements  by 
clerks  in  frand  of  their  employers, 
see  Bosanquet  y.  I\Mter,  9  C.  &  P. 
669;  Bosanquet  y.  Chrser,  9  C.  & 
P.  664. 

(s)  Keams  y.  Durell,  18  L.  J., 

C.  P.  28;  6  C.  B.  596,  S.  C.  See 
Gilbert  y.  Whitmarsh,  8  Q.  B. 
969;  Austiny.  Young, C.  P.,E. T. 
1869. 
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the  Stamp  Laws  as  they  affect  bills  and       CH^PTEm 
eview  the  principal  etatutorj  eDactmentB,  "^ 

important  decisiona  of  the  Courta  on  this 
ig  the  conaidenitioa  of  the  effect,  under 
of  altering  a  bill  or  note,  to  a  eubeeqaent 
ill  show  &e  effect  of  alteration,  both  at 
I      / -^^common  law  aod  under  the  Stamp  Acts. 

^fi-  Bills  and  not«e  were  exempt  from  any  stamp  duly  till  wbgaMuapa 

the  22  Geo.  3,  c.  ZZ'   This  act  was  repealed  and  foUowed  ^^tSL' 
by  MTeral  other  B&mp  acts  ^^Oting  them,  which  contain  tnAwM*. 
mKoj  regolationa  still  in  forcK^ough  the  amount  of  duty  ^ 

which  they  impose  waa  ^(^«a  by  the  last  General  St^p  yr      j{     lit^ — 
Act,  55  Geo.  3,  c  184,  aaiReTeral  Bubeeqaent  acts.  Vto***-/  ***'  \ryi .  /ft 
Hie  duties  imposed  by  the  General  Stamp  Act  Sn  bills  of     ^/li^^^U^^A 
exchange  and  promiseory  notes  were,  for  the  most  part,  ^^  tj**.-— 
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repealed  bj  the  16  &  17  Vict.  c.  59,  and  the  17  &  18  Vict, 
c.  83,  and  new  duties  imposed,  whidi  are  now  as  follows  : — 

£    «.  d. 
Draft  or  Order  for  the  payment  of  any  snm  of 

money  to  the  bearer  or  to  order,  on  demand  (a)  0    0     1 

Inlakd  Bill  of  Exchange,  drafts  or  order  for  the 

payment  to  the  bearer^  or  to  €4^er,  at  any  time 

otherwise  than  on  demand,  of  any  sum  of 

money  (^)— 

Not  exceeding  5/. 


10/. 

25/. 

50/. 

75/. 

100/. 

200/. 

300/. 

400/. 

500/. 

750/. 

1,000/. 

1,500/. 

2,000/. 

3,000/. 


for  every  1,000/.,  or  part  of  1,000/.  of  the 
money  thereby  made  payable  (c)     . 

Inland  bill,  draft,  or  order  for  the  payment  of  any 
sum  of  money,  though  not  made  payable  to  the 
bearer,  or  to  <Mxier,  if  the  same  shall  be  deli* 
vered  to  the  payee,  or  some  person  on  his  or 
hw  behalf,  the  same  duty  as  on  a  bUl  of  ex- 
change for  the  like  sum,  payable  to  bearer  or 
order. 

Inland  bill,  draft,  or  order  for  the  payment  of  any 
sum  of  money,  weekly,  monthly,  or  at  any  other 
stated  periods,  if  made  payable  to  the  bearer,  or 
to  order,  or  if  delivered  to  the  payee,  or  some 
person  on  his  or  her  behalf,  whether  the  total 
amount  of  the  money  thereby  made  payable  shall 
be  specified  therein,  or  can  be  ascertained  there- 


d  not  exceeding  10/.  • 

99 

25/. 

99 

50/. 

99 

75/. 

99 

100/. 

99 

200/. 

99 

300/. 

99 

400/. 

99 

500/. 

99 

750/. 

99 

1,000/. 

99 

1,500/. 

99 

2,000/. 

99 

3,000/. 

99 

4,000/. 

ame  shall  exceed  4,000/. 

,  then 

0 

0 

1 

0 

0 

2 

0 

0 

3 

0 

0 

6 

0 

0 

9 

0 

1 

0 

0 

2 

0 

0 

3 

0 

0 

4 

0 

0 

5 

0 

0 

7 

6 

0 

10 

0 

0 

15 

0 

1 

0 

0 

1 

10 

0 

2 

0 

0 

0  10    0 


(a)  16  &  17  Vict  c.  59;  21  Vict, 
c.  20,  8. 1. 


(*)  17  &  18  Vict.  c.  88. 
(c)  28  Vict.  c.  16. 
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from,  or  shall  be  indefinite — ^the  same  daty  as  on 
a  bill  pimble  to  bearer  or  order,  on  demand  {d). 

And  the  mlowing  instruments  are  to  be  deemed 
and  taken  to  be  (e)  inland  bills,  drafts,  or  orders, 
for  the  payment  of  money,  ohaiigeable  with 
stamp  doty,  mx, : — 

All  draib  or  orders  for  the  payment  of  any  som  of 
money,  by  a  bill  or  promissory  note,  or  for  the 
delivery  of  any  such  bill  or  note,  in  payment  or 
satisfadioB  of  any  sum  of  money,  where  such 
drafts  or  orders  shall  require  the  payment  or 
delivery  to  be  made  to  the  bearer,  or  to  order,  or 
shall  be  delivered  to  the  payee,  or  some  person 
on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers,  or 
other  person  or  persons,  for  money  received, 
which  shall  entitle,  or  be  intended  to  entitle, 
the  person  or  persons  paying  the  m<Hiey>  or  the 
bearer  of  such  receipts,  to  receive  the  like  sum 
from  any  third  person  or  persons. 


CBAPTER 


(d)  55  Ck».  8,  c.  1S4. 

\e)  55  Geo.  3,  c.  184.  These 
sad  the  oomsponding  proTisioiM 
ralatiiig  to  promiflBorjr  notes  were 
introdnoed  to  include  sach  In- 
straineiiti  as,  being  payable  on  a 
oontingencj  or  out  of  a  particalar 
fund,  are  not,  strictly  speaking, 
either  bills  or  notes.  See  CSiapter 
vn.;  ISirhanh  t.  Bell,  1 B.  &  Aid. 
89.  Where  A.  haying  directed  B. 
br  letter  to  pay  C.  l,500Z.  ont  of 
the  proceeds  of  certain  unsold 
goods  of  A.  in  B.'0  hands,  and  B. 
m  a  letter  to  C.  haying  agreed  to 
do  io  (which  letter  was  stamped 
with  an  agreement  stamp),  it  was 
held,  that  as  there  was  no  agreo- 
ment  between  A.  and  B.,  the  first 
letter  was  inadmiwnble  in  eyidence 
withoat  a  biU  stamp.  Ibid.  So  a 
letter  desiring  the  oorrespondent 
of  tiie  writer  to  paj  third  persons 
or  their  order  600^  oat  of  ttie  first 
piooeeds  of  a  stock  of  gunpowder, 
and  to  cfaai|pe  the  same  to  aooonn^ 
was  held  liable  to  a  bill  stamp, 
thon^  it  form  part  of  a  snb- 
seqiiMit  correqxmdence  between 
thethiaehoDses.  ButUT,Sivann^ 
2  B.  ft  B.  78  ;  4  Moore,  484, 8.  a 


Bnt  nnless  the  order  specify  a 
definite  ium,  these  pioyisions  do 
not  apply,  and  a  bill  stamp  is  not 
required.  Therefore  where  the 
consignor  of  goods  nye  his  con- 
signee this  oMer,  "ray  to  A.  B. 
the  proceeds  of  a  ^ipment  of  goods 
yalne  about  8,000<.  oonsignM  by 
me  to  jou,"  and  C,  bj  writing, 
asreed  to  pay  oyer  the  full  amount 
of  the  net  proceeds  of  the  soods  ; 
it  was  held,  that  neither  oi  these 
instruments  required  a  bill  or  note 
stamp.  Jonee  t.  Simpmm,  3  B. 
&  C.  318  ;  8  D.  &  R.  545,  S.  C. ; 
and  see  Barlow  y.  Broadkmrtt^ 
4  Moore,  471 ;  Crowfoot  y.  Omt^ 
nev,  9  Bmg.  878 ;  ffutekineon  t. 
Hewoorth,  1  Per.  &  D.  266  ;  9  A. 
&  fi.  875,  S.  C.  A  note  written 
by  a  creditor,  at  the  foot  of  an 
account,  requesting  the  debtor  to 
pay  that  account  to  A.  B.,  and 
which  the  creditor  delivered  to 
A.  B.  for  the  purpose  of  his 
getting  in  the  money  for  the  cre- 
ditor, IS  not  a  bill  ox  exchange  or 
order  for  payment  of  money  with- 
in the  Stamp  Act  NorrU  y. 
SoUmon,  2  M.  &  B.  266. 
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CHAPTER 
IX. 


All  bills,  drafts,  orders,  for  the  payment  of  anj 
sum  of  money  out  of  any  particular  fund  (/), 
which  may  or  may  not  be  available,  or  upon  any 
condition  or  contingency  which  may  or  may  not 
be  performed  or  happen,  if  the  same  shall  be 
made  payable  to  the  bearer,  or  to  order,  or  if  the 
same  shall  be  delivered  to  the  payee,  or  to  some 
person  on  his  or  her  behalf. 

All  documents  or  writings  usually  termed  letters  of 
credit,  or  whereby  any  person  to  whom  any  such 
document  or  writing  is  or  is  intended  to  be  deli- 
vered or  sent  shall  be  entitled,  or  be  intended  to 
be  entitled,  to  have  credit  with  or  in  account 
with  or  to  draw  upon  any  other  person  for,  or  to 
receive  from  such  other  person,  any  sum  of  money 
therein  mentioned  {g). 

All  bills,  drafts,  or  orders,  for  the  payment  by  any 
banker,  or  person  acting  as  a  banker,  of  any  sum 
of  money,  though  not  made  payable  to  the  bearer 
or  to  order,  and  whether  delivered  to  the  payee 
or  not,  and  writings  or  documents  entitling,  or 
intended  to  entitle,  any  person  whatever  to  the 
payment  from  or  by  any  banker,  or  person  acting 
as  a  banker,  of  any  sum  of  money,  whether  the 
person  to  whom  payment  is  to  be  made  shall  be 
named  or  designated  therein  or  not,  or  whether 
the  same  shall  be  delivered  to  him  or  not,  as  if 
the  same  had  been  made  payable  to  bearer  or  to 
order. 

Provided  always,  that  any  one  document  or  writing, 
although  directing  the  payment  of  several  sums 
of  money  to  different  persons,  shall  be  chargeable 
with  stamp  duty  as  one  order  only  (A). 

Exemptions  from  the  Duties  on  Drafts  or  Orders, 

All  letters  of  credit,  whether  in  sets  or  not,  sent 
by  persons  in  the  United  Kingdom  to  persons 


(/ )  l^loeh  V.  Hammond,  23 
L.  J.,  Cha.  660 ;  5  De  G.,  M.  &  G. 
820,  S.  C. 

(g)  16  &  17  Vict  c.  69. 

(A)  23  Vict.  c.  16.  Anj  anch 
document,  being  sent  or  deliyered 
hj  the  person  making  or  giring 
t£e  same  to  the  banker  or  person 
acting  as  a  banker,  by  or  through 
whom  the  payment  is  to  be  made, 
and  not  to  the  person  to  whom 


snch  payment  is  to  be  made,  or  to 
any  person  on  his  behalf,  is  charge- 
able with  the  dnt^  of  one  penny 
only,  notwithstandmg  the  payment 
shall  be  or  haye  been  thereby 
directed  to  be  made  at  any  time 
after  the  date  thereof,  whica  daty 
may  be  denoted  by  an  adhenye 
stamp,  to  be  cancelled  as  in  the 
case  of  a  draft  or  order  on  demand. 
28  &  24  Vict.  c.  Ill,  s.  17. 
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abroad  authorizing  drafits  on  the  United  King- 
dom (t). 

Any  draft  or  order  drawn  by  anj  banker  upon 
anj  other  banker  not  payable  to  bearer  or  to 
order,  and  used  solely  for  the  purpose  of  settling 
or  clearing  any  account  between  such  bankers. 

Any  letter  written  by  a  banker  to  any  other 
banker,  directing  the  payment  of  any  sum  of 
money,  the  same  not  being  payable  to  bearer  or 
to  order,  and  such  letter  not  being  sent  or  deli- 
Tered  to  the  person  to  whom  payment  is  to  be 
made  or  to  any  person  on  his  behalf. 

All  warrants  or  orders  for  the  payment  of  any 
annuity  granted  by  the  commissioners  for  the 
reduction  of  the  national  debt,  or  for  the  pay- 
ment of  any  dividend  or  interest  on  any  share  in 
the  goYemment  or  parliamentary  stocks  or  funds, 
and  all  drafts  or  orders  drawn  by  the  accountant- 
general  of  the  Court  of  Chancery  in  England  or 
Ireland  (A). 

Foreign  Bill  of  Exchange  drawn  in,  but  pay- 
able out  of,  the  United  Kingdom  (/). 

If  drawn  singly  or  otherwise  than  in  a  set  of 
three  or  more,  the  same  duty  as  on  an  inland 
bill  of  the  same  amount  and  tenor. 

If  drawn  in  sets  of  three  or  more  (m),  for  every 
bill  of  each  set — 

Where  the  sum  payable  thereby  shall  not  ex-  £ 
oeed25/ 0 

And  where  it  shall  exceed  25/.  and  not  exceed  50/.  0 
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>» 


>» 


» 


99 


99 


99 


99 


50/. 
75/. 

100/. 

200/. 

300/. 

400/. 

500/. 

750/. 
1,000/. 
1,500/. 
2,000/. 
3,000/. 


99 


99 


99 
99 
99 
99 
99 
99 
99 
99 
99 
99 


75/.  0 

100/.  0 

200/.  0 

300/.  0 

400/.  0 

500/.  0 

750/.  0 

1^000/.  0 

1,500/.  0 

2,000/.  0 

3,000/.  0 

4,000/.  0 


8,  d, 
0  1 
0    2 


0 
0 


1 
1 


3 
5 
6 


3 

4 


0    8 


0 

4 


1  8 

2  6 


4 
0 

8 


10    0 
13     4 


CHAPTER 


(0  16  &  17  Vict  c.  59. 

Ih)  28  Vict  c.  15. 

(/)  17  &  18  Vict  c.  88. 

(«)  The  17  &  18  Vict.  c.  88, 8. 6, 


imposes  a  penalty  of  100/.  npon 
the  person  drawing  and  issmng,  or 
tranaferringor  negotiating,  any  bill 
purporting  to  be  drawn  in  a  set, 
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And  where  it  shall  exceed  4,000/.,  then  for  every 
1,000/.,  and  part  of  1,000/.  of  the  monej  there^ 
hj  made  payable  (n).  •        .        •        .0 

Foreign  bill  of  exchange,  for  the  payment  of  money 
not  exceeding  500/.,  drawn  out  of,  but  payable 
within,  the  United  Kingdom,  the  same  duty  as 
on  an  inland  bill  of  the  same  amount  and 
tenor  (o). 

For  the  payment  of  money  exceeding  500/.,  drawn 
out  of  the  United  Kingdom,  and  payable  or  in- 
dorsed or  negotiated  within  the  United  Kingdom. 

For  eveiy  1007.,  and  part  of  100/.,  of  the  money 
thereby  made  payable  (p).        .        .        .        .  0 

Foreign  biU  of  exchange,  drawn  out  of  the  United 
Kingdom,  and  payable  out  of,  but  indorsed  or 
negotiated  within,  the  United  Kingdom,  the  same 
duty  as  on  a  foreign  biU  drawn  within,  and  pay- 
able out  of,  the  United  Kingdom  (^). 

Foreign  bill  of  exchange,  draft,  or  order,  drawn 
or  indorsed  out  of  the  United  Kingdom,  for  the 
payment  of  money  on  demand,  the  same  duty  as 
on  an  inland  bill  of  exchange  for  the  payment 
of  money  otherwise  than  on  demand,  according 
to  the  amount  thereby  nlade  payable  (r). 

« 

Exemptions  from  the  preceding  and  all  other 
Stamp  Duties  {s). 

All  bills  of  exchange,  or  bank  post  bills,  issued  by 
the  Grovemor  and  Ck)mpany  of  the  Bank  of 
England. 

All  bills,  orders,  remittance  bills  and  remittance 


s. 


d. 


3     4 


1     0 


without  at  the  same  time  drawing 
and  issuing,  or  transferring  or  de- 
livering, dcdy  stamped,  the  whole 
nnmber  of  hills  of  the  set,  and 
preyents  the  |MraoB  ta^ng  the  hill 
ntim  reooyenng  upon  it. 

in)  23  Vict  c.  16. 

(o)  By  the  17  &  18  Vict,  c  88, 
B.  4,  eyery  hill  which  shall  pnrport 
to  be  drawn  at  aay  place  oat  of 
the  United  Kingdom  shall  he 
deemed  to  he  a  foroifn  bill  drawn 
oat  of  the  United  lungdom,  aod 
he  charged  aooordingly,  notwith^ 
standing  it  may  haye  in  fact  beea 


drawn  within  the  United  ISngdom. 
By  the  27  &  28  Vict  c.  56,  a.  2, 
any  bill  of  exchange  pa^rable  on 
demand  which  shiul  he  indoraed 
oat  of  the  United  Kingdom,  or 
purport  to  he  BO  indorsed,  where- 
eoeyer  the  same  may  haye  been 
drawn,  shall  be  deemed  to  be  a 
foreign  bill  and  charged  accord- 

ing^y. 
(^)  24  &  26  Vict  c.  21. 
Iq)  17  &  18  Vfct  c.  as. 
(r)  28  Vict  c  16. 
(#)  66  Geo.  $,  ^.  184. 
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oertifioates,    drawn   bj  commissioned   officers,  CHimsB 

nuuiterBi  and  iurgeonft  in  tbe  Navy,  or  b^  any  ** 

Gommissioner  or  commissioners  of  the  Navy, 

under  the  authority  of  the  act  passed  in  the 

tfairty.fifth  year  of  his  Majesty's  reign,  for  the 

more  expeditious  payment  of  the  wages  and  pay 

of  certain  officers  belonging  to  the  Navy. 
All  bUls  drawn  pursoant  to  any  former  act  or  acts 

of  Parliament,  by  the   oommisuoneni  of  the 

Navy,  or  by  the  commisriotiBrs  Ibr  yiotualling 

die  Navy,  or  by  the  commissioners  for  managing 

the  transport  serrioe^  and  for  taking  cafe  of  sick 

and  wounded  seamen,  upon,  and  payable  by,  the 

Treasurer  of  the  Navy. 
All  billa  for  the  pay  and  allowance  of  his  M^eety's 

land  forces,  or  for  other  expenditures  liable  to 

be  charged  in  the  public  r^mental  or  district 

accounts,  which  shall  be  drawn  according  to  the 

forms  now  prescribed,  or  hereafter  to  be  pre- 

soribed,  by  his  Migesty's  orders,  by  the  pay- 
masters of  regiments  or  corps,  or  by  the  chief 

paymaster,  or  deputy  paymaster,  and  accountant 

of  the  army  depdt,   or  by  the  paymasters  of 

recruiting  districts,  or  by  the  paymasters  of 

detachments,  or  by  the  officer  or  officers  autho- 
rised to  perform  the  duties  of  the  paymastership 

during  the  vacanoy,  or  the  absence,  suspension 

or  incapacity  of  any  such  paymaster,  as  afore- 
said; save  and  except  such  bills  as  shall  be 

drawn  in  favour  of  contractors,  or  others,  who 

foniiah  bread  or  forage  to  his  Majesty's  troops, 

and  who,  by  their  contracts    or   agreements, 

shall  be  liable  to  pay  the  stamp  duties  on  the 

bills  given  in  payment  for  the  articles  supplied 

by  them. 

PBomssoRT  NoTK  (f)  for  the  payment  to  the 

bearer  on  demand,  of  any  sum  of  money  {u)—^  £    9,    d. 
Not  exceeding  1/.  1«. 0    0    5 

(^)  It  was  ODoe  held  that  a  pro-  always  considered  doabtfnl,  and 

mincry  note  for  111.  to  A.  B.  on  is  now  orermled.     Ckeetkim  v. 

dMttflmd,  without  the  words  <*  or  Staler,  5  B.  &  Ad.  887  ;  2  N.  & 

bearer,"  was  a  note  payable  to  M.  468,  8.  C. ;  Dimtm  r.  Chtm- 

better  on  demand  withm  this  class  her$f  1  C,  M.  ft  R.  $45 ;  5  Tyr. 

and  re-issoable.  KeaUi  r.  WkUU  S08  ;  1  Oak,  14,  8.  C. 
^oa,  8  B.  fc  C.  7  ;  S  M.  ft  Ry.  8,  (•)  0»  Oea  S,  e.  184. 

8.  C.    This  case,  howerer,  was 


108  Of  the  Stamp. 
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"•  Exceeding  1/.  Is.  and  not  exceeding  21.  2s.  .00  10 

„         21. 2s.  ,.  51. 58.  .013 

„         51. 5s.  ,f  10/.  .019 

„        10/.  „  20/.  .020 

„       20/.  „  80/.  .030 

„       30/.  „  50/.  .050 

„       50/.  „  100/.  .086 

Which  said  notes  may  be  re-issued,  after  payment 
thereof,  as  often  as  shall  be  thought  fit  (x). 

Promissory  note  for  the  payment  in  any  other 

manner  than  to  the  bearer  on  demand  of  any 

sum  of  money  (y)— 

Not  exceeding  51.     .        •        .        . 

Exceeding  51.  and  not  exceeding  10/. 

10/.  „  251 

251.  „  50/. 

751.  „  100/. 


99 


>l 


0 

0 

1 

0 

0 

2 

0 

0 

3 

0 

0 

6 

0 

0 

9 

0 

1 

0 

Promissory  note  for  the  payment,  either  to  the 
bearer  on  demand,  or  in  any  other  manner 
than  to  the  bearer  on  demand,  of  any  sum  of 
money  (z)^- 
Exceeding  100/.  and  not  exceeding  200/. 
200/.  „ 

800/. 
>»  400»,  „ 

„  6001,  „ 

„  750/.  „ 

„  1,000/. 
„  1,500/. 
„  2,000/, 
,,        u,000».  „ 

And  where  the  same  shall  exceed  4,000/.,  then 
for  every  1,000/.,  or  part  of  1,000/.,  of  the 
money  thereby  made  payable  (a)    .        .        .  0  10    0 

Foreign  promissory  note,  made  or  purporting  to  be 
made  out  of  the  United  Kingdom,  for  the  pay- 
ment within  the  United  Kingdom  of  any  sum 

(0)  They  can  be  lawfully  issaed  8  &  9  Vict  c.  88. 

by  licensed  bankers  only,  and  the  (y)  17  &  18  Vict  c  83. 

issning  of  anj  for  soms  less  than  (s)  Ibid. 

5/.  is  prohibited  m  England  bj  (a)  23  ft  24  Vict  c.  111. 
7  (3eo.  4,  c.  6,  and  in  Scotland  by 


g200/. 

.  0  2 

0 

300/. 

.  0  3 

0 

400/. 

.  0  4 

0 

500/. 

.  0  5 

0 

750/. 

.  0  7 

6 

1,000/. 

.  0  10 

0 

1,500/. 

.  0  15 

0 

2,000/. 

.  1  0 

0 

3,000/. 

.  1  10 

0 

4,000/. 

.  2  0 

0 
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of  monejy  the  same  duty  as  on  an  inland  bill  of  chapter 

exchange  for  the  payment,  otherwise  than  on  ^^ 

demand,  of  money  of  the  same  amount  (b). 

And  the  following  instruments  shall  be  deemed 
and  taken  to  be  promissory  notes,  within  the 
intent  of  the  statutes  granting  duties  (c),  viz, : 

All  notes  promising  the  payment  of  any  sum  or 
soms  of  money  out  of  any  particular  fimd,  which 
may  or  may  not  be  ayailable ;  or  upon  any  con- 
dition or  contingency,  which  may  or  may  not  be 
performed  or  happen;  if  the  same  shall  be  made 
payable  to  the  bearer  or  to  order,  or  if  the  same 
shall  be  definite  and  certain,  and  not  amount  in 
the  whole  to  twenty  pounds. 

And  all  receipts  for  money  deposited  in  any  bank, 
or  in  the  hands  of  any  banker  or  bankers,  which 
shall  contain  any  agreement  or  memorandum, 
importing  that  interest  shall  be  paid  for  the 
money  so  deposited. 


Exemptions  from  Duties  on  Promissory  Notes  (d). 

All  notes,  promising  the  payment  of  any  sum  or 
sums  of  money  out  of  any  particular  fund,  which 
may  or  may  not  be  ayailable ;  or  upon  any  con- 
dition or  contingency,  which  may  or  may  not  be 
performed  or  happen ;  where  the  same  shall  not 
be  made  payable  to  the  bearer  or  to  order,  and 
also  where  the  same  shall  be  made  payable  to 
the  bearer  or  to  order,  if  the  same  shall  amount 
to  twenty  pounds,  or  be  indefinite. 

And  aU  other  instruments,  bearing  in  any  degree 
the  form  or  style  of  promissory  notes,  but  which 
in  law  shall  be  deemed  special  agreements,  ex- 
cept those  hereby  expressly  directed  to  be  deemed 
promissory  notes. 

But  such  of  the  notes  and  instruments  here  ex- 
empted from  the  duty  on  promissory  notes  shall 
neyertheless  be  liable  to  the  duty  which  may 
attach  thereon,  as  agreements  or  otiierwise. 


(»)  88  ft  24  Vict.  c.  111.  {d)  55  Gao.  3,  c  184. 

(O  56  G«>.  8»  c.  184. 
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All  promiBBoiT  notes  for  the  payment  of  money, 
iesued  br  the  Oovemor  and  Company  of  the 
Bank  of  England. 

Pbot£Bt  of  any  bill  of  exchange  or  promissoiy  £    t.  d. 

uot«  (e)  where  the  elamp  du^  on  the  bill  or  note 

does  not  exceed  one  ahilling,  the  same  du^  as 

on  bill  or  note. 
Protest  ofanyother  bill  of  exchange  or  promisaoTj 

no(« 0    10 

AdtiMiTeMunpt.  The  16  &  17  Vict.  c.  59,  and  17  8i  IS  Vict.  c.  88,  first 
introduced  the  use  of  adheeive  Btamps  on  drafts  or  orders 
for  the  payment  of  money.  For  the  provisions  aa  to  these 
the  reader  is  referred  to  the  16  &  17  Vict  c.  59,  ss.  3  and  5; 
17  &  18  Vict  c.  83,  sa.  3,  4,  5,  7,  8  and  13  ;  23  Vict.  c.  15, 
ss.  12  and  13,  and  23  &  24  Vict.  c.  Ill,  la.  5  and  18.     IW 

.  .      will  be  foaud  in  the  Appendix,  /^if  t^a^t^^  ik^-f  /S,    C^ 

'^OntonifttbUh.  It  is  to  be  observed  that  the  17  &  18  Vict  c.  63,  se.  3,  4, 
5  and  6,  first  imposed  a  stamp  du^  on  bills  drawn  out  of 
the  United  Kingdom,  and  paid  or  negotiated  within  it.  This 
is  efiect«d  by  an  adhesive  stamp  affixed  to  the  instrument 
and  cancelled  by  the  name  of  the  party  or  of  hia  firm,  the 
date(/')  of  the  cancellation  being  written  upon  it(^) ;  and 
the  person  to  whom  it  is  presented  for  payment  ia,  upon 
paying  it^  to  write  or  impress  upon  the  stamp  the  word 
"  paid"  (A).  It  has  been  held  that  a  stamp  was  not  neces- 
sary  where  a  hill  was  indorsed  abroad  and  transmitted  to 
England,  in  order  to  presentment,  for  acceptance  (i),  such 
a  transaction  not  amounting  to  negotiation. 

A  cancellation  by  writing  the  initials,  or  stampfaig  or 
impressing  them  in  ink,  provided  the  stamp  is  eSectually 
obliterated  and  caneellad  so  a*  not  to  admit  of  its  bong  used 
again,  is  sufficient ;  and  the  holder  of  a  foreign  bill,  having 
affixed  thereto  a  proper  and  sufficient  adhesive  stamp,  taay 
cancel  the  same  as  if  he  were  the  person  first  negotialiiig 

s)  24  &  2E  Vict,  c  91,  a.  26.         of  not  dnlj  canoelKDc,  JWfay  v, 
/)  Oilmore  v.  Whitmarth,  2      Bnmti,  81  L.  J.,  C.  F  '"' 


Se  F.  296. 

B)  28  VieL  0.  16, 1.  18. 

*)  See  Bs  to  Uie  conseqnBiicei      L.  K,  8  Q.  B.  TS3. 


(i)  Sharpie*  t.  RUhard,  2  H. 
&  N.  67)  Grifin  t.  WnitH«niy, 


the  bill,  but  this  is  not  to  relieve  anj  person  vbo  ought  to 
csoeel  the  stamp  fh>m  any  petuJ^  (^'). 

If  the  bwosferer  ot  *  foreign  bill  neglect  to  cancel  the 
Bbunp^  &nd  the  transferee  takes  the  bill  without  each  osn- 
ceUmtion,  the  tnmaferee  cannot  recover  the  value  from  the 
traaaferer,  for  he  was  particept  criminii  {h). 

It  is  necessary  to  observe,  that  the  eighth  section  of  the  v 
General  Stamp  Act,  S5  G«o.  3,  c.  184,  declares  that  all  the  ^ 
regotationa  in  fbnner  stamp  acts  (A)  are  still  in  force,  so  ic 
Ur  as  the  same  are  applicable  to  the  duties  granted  by  that 
acL    The  16  &  17  Vicl.  c.  59,  and  the  17  A  18  Vict  c  83, 
also  oontun  provisions  expressly  preserving  the  effect  of 
fonner  enactments,  not  ioconsiBtent  with  the  alterations 
inlrodaced  by  those  statutes.    Among  these  are  the  fill- 
lowing  : — 

The  31  Geo.  3,  c  25,  s.  19,  enacts,  that  unstamped  bills 
notes,  or  drafls  shall  not  be  admissible  in  evidence  or 
available  in  law  or  equity. 

The    same   section    prohibits  the    commissioners    Jlrom 


ipinc  any  bill  or  note  after  it  is  made, 
ut  IheS^  -----         .      ,  - 


But  the  87  Geo.  3,  c.  136,  ss.  5  and  6,  authorizes  the  com- 
mitaiooers  to  restamp  any  bill  or  note  on  which  has  been 
■fixed  a  stamp  of  a  wrong  denomination,  but  of  value  equal 
er  siipffrior  to  the  proper  stamp,  on  payment  of  a  penal^  of 
10«.  if  the  bill  or  note  be  not  due,  and  10/.  if  it  be  (I). 

He  43  Geo.  3,  c.  127,  s.  6,  enacts,  that  every  instrument 
bearing  a  stamp  of  greater  value  than  required  by  law  shall 
be  valid,  if  of  the  proper  denomination. 

And,  by  the  General  Stamp  Act,  55  Geo.  3,  o.  184,  ■■  10>  n 
it  will  be  seen,  that  though  the  stamp  be  of  a  wrong  g 
denomiDation,  if  of  sufficient  value,  it  will  be  valid,  unless 
on  the  flute  of  it  specifically  appropriated  to  some  other 
instrument.  And  in  the  last  case,  it  is  apprehended  that  a 
bill  or  note  may  be  reetamped  under  tiie  87  Geo.  3,  c.  136, 
ss.  S  and  6  (m). 

A  promissory  note  which  amounts  to  a  mortgage  may  be 
iuftreised  with  the  mortgage  stamp  after  it  is  maSa  (»). 

(i)  M  &  36  7111.0.91,1.88.  (m)  S«e  CSUftthn-Iaiw  y.  iVCn-, 

(i)  -fWtf  *-  W0od*,  7  A.  &  E.  1  N.  R  30;  B»i»»r  t.  Grtmt,  6 

lUi  S  N.  &  P.  117,  S.  C  H.  ft  N.  36. 

(l)  BttBmdlefT.BartUhr.S  (s)   TKw  r.  CKarlton.  4  A  & 

D.  &  L.  476i  UH.  &  W.  878,  E.TSft)  6  N.&M.S«i  2U.  &  W. 

S.  C.  i»,  8.  C. 
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It  is  safficient  if  an  instrument  be  subsequendj  stamped 
according  to  the  law  at  the  time  the  stamp  is  affixed, 
although  a  higher  stamp  should  have  been  necessary  at  the 
time  the  instrument  was  executed  (o). 


Wbat  bills  or 
notes  are  exempt 
from  stamps. 


From  the  foregoing  and  other  statutes  it  will  appear  that 
the  following  instruments  are  exempt  from  duty  : — 

1.  Bank  of  England  bills  and  notes  (p). 

2.  Notes  for  one  pound,  one  guinea,  two  pounds,  and  two 
guineas,  payable  to  the  bearer  on  demand,  issued  by  the 
Bank  of  Scotland,  Royal  Bank  of  Scotland,  or  the  British 
Linen  Company  in  Scotland  {q), 

3.  Bills  or  notes  issued  by  bankers  paying  a  composition 
in  lieu  of  stamps,  pursuant  to  9  Geo.  4,  c.  23  (r). 

4.  Bills  drawn  for  the  expenses  of  the  army  and  navy  («). 

5.  Notes  of  loan  societies  (J)  and  friendly  societies  (u). 


Stomps  on  foreign      Foreign  bills  and  promissory  notes,  negotiated  or  paid 
MUs  and  notes,      jj^  ^^  United  Kingdom,  must,  as  we  have  seen,  have  an 

adhesive  stamp  affixed  (a?). 


Penalty  on  un- 
stamped instru- 
nientSa 


The  making,  issuing,  accepting,  or  paying  any  bill,  note, 
or  draft,  not  falling  within  the  above  exemptions,  and  not 
duly  stamped,  subjects  to  the  penalty  of  50/.  (y).  The  55 
Geo.  3,  c.  184,  s.  29,  exempts  note?  made  and  payable  in 
Ireland. 


What  notes  may 
bere-lssned. 


Notes  payable  to  the  bearer  on  demand,  for  any  sum  not 
exceeding  100/.,  and  not  less  than  5/.,  duly  stamped  ac- 
cording to  the  55  Greo.  3,  c.  184,  may  be  re-issued  after  pay- 
ment, as  often  as  may  be  thought  necessary,  without  a  new 


{p)  Doe  Y.  Wkittingham,  4 
Taunt  20 ;  Buekfvarth  y.  Simpson, 
1  C,  M.  &  R.  884;  Deakin  y. 
Pennial,  2  Exch.  820. 

ip)  66  Geo.  3,  c.  184,  b.  21; 
7  &  8  Vict  c  82.  8.  7. 

{q)  Sect  23;  and  see  16  &  17 
Vict  c  68,  8.  7. 

(r)  And  see  7  Geo.  4.  c.  46, 
8.  16 ;  7  &  8  Vict  c.  82,  s.  22;  17 
&  18  Vict  c.  83,  B.  11. 

(#)  66  Geo.  8,  c.  184,  Sched. 
parti. 

(0  See  6  &  6  WiU.  4,  c.  28, 


8  &  4  Vict  c.  110;  21  Vict  c.  19. 
Although  the  form  of  note  giyen 
by  the  statute  be  joint  only,  jet  a 
joint  and  seyeral  note  is  within  the 
exemption.  Bradbumo  y.  WkU- 
bread,  6  M.  &  G.  489;  see  ante, 
p.  7. 

(u)  18  &  19  Vict  c.  68. 

iw)  17  &  18  Vict  c.  88;  28  &  24 
Vict  c.  Ill;  and  see  the  Chapter 
on  FoBBiON  Bills  as  to  stamps 
on  bills,  foreign,  Scotch,  Irish,  or 
Colonial. 

(y)  66  Geo.  3,  c.  184,  s.  IL 
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stamp  (2),  provided  an  annual  licence  for  that  purpose  be 
taken  out  (a). 

Re-issuing  notes,  against  the  provisions  of  the  act,  sub- 
jects the  person  re-issuing  them  to  a  penalty  of  50/^  and 
the  duty:  and  any  person  knowingly  taking  them,  to  a 
penalty  of  20/.  {b).  But  the  payment  mentioned  in  itte  act^ 
after  which  bills  and  notes  cannot  be  re-issued,  is  a  payment 
at  maturity  (r). 

Issuing  re-issuable  notes,  without  a  licence,  subjects  to 
the  penalty  of  100/.  (d).  It  has  been  held,  under  the  former 
acts,  that  where  a  bill  is  made  payable  to  the  drawer's  own 
order,  and  returned  to  the  drawer  and  paid  by  him,  he  may, 
iRrithout  a  fresh  stamp,  indorse  the  bill  over  to  a  new  party, 
who  may  sue  the  acceptor  (e).  But  it  is  otherwise  if  the 
payee  were  a  third  person  (f)-  Or  if  the  drawer  were  the 
party  ultimately  liable  to  pay  the  bill  (^). 

As  to  foreign  stamps  on  foreign  bills,  see  the  Chapter  on  stunps  on  foreign 
F0BKI6K  Bills.  ***"^ 

As  to  the  stamps  on  Irish  or  Colonial  bills,  see  the  same  stunpton  Irish  or 
Chapter.  cotoniiBui.. 

A  question  sometimes  arises  as  to  what  shall  be  deemed  wbat  ia  auoh  a 
such  a  making  within  this  country  as  to  subject  an  instru-  SJ^ui^m  m  to 
ment  to  the  English  Stamp  Laws.     On  this  subject,  see  the  ^j*J^  ^* 
Chapter  on  Foreign  Bills. 


■Ump. 


A  bill  not  duly  stamped  is  not  available,  nor  evidence,  in  Effect  of  want  oi 
law  or  equity,  for  any  purpose  in  furtherance  of  its  original  Itrummt"  "**  ^ 
design,  not  even  as  an  admission  (h).    Defendant  indorsed 


(O  Sect  14. 

(a)  Sects.  24,  25,  26,  27,  28;  7 
Geo.  4,  c  6;  and  see  9  Geo.  4, 
c.  28,  as.  1, 12. 

(h) Sect  19.  HolroydY.WhUe- 
ksad,  1  Manh.  128. 

{c)  Morley  w.  Culverwellf  7  M. 
H  W.  174,  by  the  party  primarily 
liable;  see  Bartrum  y.  Caddy ,  9 
A.  &  £.  275;  1  P.  &  D.  207,  S.  C. 

(ji)  55  Geo.  8,  c.  184,  s.  27. 

{e)  CaUom  r.  Lawr&fice,  3  M. 
&  8.  95. 

(/)  Beeh  T.  Rohley,  1  H.  Bla. 
89;  ud  see  Graves  r.  £ey,  8  B. 
ft  Ad.  818. 

(^)  Iduarui  t.  CofvU,  8  Q.  B. 
465. 

B. 


(A)  WiUon  y.  Vytar,  4  Taunt 
288;  Jardine  y.  Payne,  1 B.  &  Ad. 
668;  Owidy  y.  MarrioU,  1  B.  ft 
Ad.  696.  Bat  an  nnstamped  in- 
Btmment  is  admissible  to  proye  an 
agreement  ill^al,  Ooppock  y. 
Bower,  4  M.  ft  vv .  361 ;  or  to  proye 
nsory^  Nash  y.  Duneomh,  1  M.  ft 
Bob.  184;  or  to  corroborate  a 
witness,  Dover  y.  Maestaer,  5  Esp. 
92;  or  to  refresh  his  memoir, 
Maugham  y.  Hubbard,  8  B.  ft  C. 
14.  And  the  Court  of  C.  P.  have 
allowed  an  uistamped  bill  to  be 
giyen  in  evidence  to  negatiye  by 
anticipation  a  plea  of  payment 
Smart  y.  ybke$,  6  M.  ft  G.  911» 
8.  C.    8ed  queere. 
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to  plaintiff  a  bill  on  an  inBofficient  stamp,  in  payment  of 
goods  sold :  plaintiff  delayed  presenting  it  for  payment,  and 
the  aoceptor  became  unable  to  pay.  Defendant  proved  that 
the  bill  would  have  been  paid  if  presented  at  maturity. 
Held,  that  the  bill  never  operated  as  a  suspension  of  the 
debt,  and  that  the  plaintiff's  laches  did  not  discharge  the 
defendant  (t).  So,  tide  indorser  of  a  bill  dit^wn  on  an  insuf- 
ficient stamp,  is  not  discharged  from  his  debt  by  neglect  of 
the  indorsee  to  present  or  give  him  notice  of  dishonour  (A). 
But  an  instrument  not  duly  stamped  may  be  looked  at  for 
a  collateral  purpose.  Action  for  money  lent ;  the  plaintiff's 
witnesses  proved  that  plaintiff  had  lent  defendant  40/.,  and 
that  defendant  had  given  him  a  promissory  note  on  un* 
stamped  paper.  The  defendant's  case  was,  that  plaintiff  had 
inveigled  him  to  drink,  and  that  the  transaction  was  fraudu- 
lent. The  note  was  produced.  Lord  Ellenborough :  **  The 
note  certainly  cannot  be  received  in  evidence  as  a  security, 
or  to  prove  the  loan  of  the  money ;  but  I  think  it  maj  be 
looked  at  by  the  jury  as  a  contemporary  writing  to  prove  or 
disprove  the  fraud  imputed  to  the  plaintiff."  The  note  was 
put  in,  and  had  very  much  the  appearance  of  having  been 
written  by  a  drunken  man«  Verdict  for  the  defendant  (/). 
The  statute  17  &  18  Vict.  c.  83,  s.  27,  contains  an  express 
provision  that  an  unstamped  instrument  may  be  admitted  in 
any  criminal  proceeding.  But  long  before  that  statute  it 
ha!d  been  held  that  it  is  no  defence,  on  a  prosecution  for 
forgery,  that  the  instrument  was  not  duly  stamped  (m).  So, 
it  has  been  held,  that  if  A.  and  B.  enter  into  a  written  agree- 
ment, duly  stamped,  and  afterwards  enter  into  another  written 
agreement  on  the  same  subject-matter,  but  inconsistent  with 
the  first,  and  not  stamped,  though  the  plaintiff  cannot  give 
the  second  agreement  in  evidence,  it  may  be  looked  at  by  the 
Court  to  prove  that  the  first  agreement  was  rescinded  (»). 
But  where  the  acceptor  of  the  bill  required  the  drawer,  who 
was  an  illiterate  person,  to  take  his  second  acceptance  at  six 
months,  in  lieu  of  payment,  and  the  drawer  having  assented, 
the  acceptor's  son  wrote  the  second  bill  on  the  l^ck  of  the 


(i)  Wihon  v.  Vysar,  4  Taunt 
288. 

Ad,696;  TBZwwit.  Vymr^iTaxmt. 
288j  Piimley  v.  Wettley,  2  Bing. 
N.  C.  249;  2  Scott,  423;  1  Hodges, 

324,  a  C. 

(J)  Gregory  v.  Fra»er^  3  Camp. 
464.  AjiAd/b^  Holmes  J.  Siwimith^ 
7  Ezch.  802;  Watwn  y.  PouUon, 


15  Jnr.  1111;  KeabU  y.  Payne,  8 
A  &  £.  655;  Beg,  y.  6hmpertz,  9 
Q.  B.  824. 

(«)  Rea  y.  ffawkswood,  Bayley, 
91,  6th  ed.;  3  East,  P.  C.  956; 
JResf  y.  Teaaue,  Bayl.  574, 6tii  ed. ; 
2  East,  P.  C.  79,  S.  C. 

in)  Reed  y.  Deere,  7  B.  &  C. 
261 ;  see  ^oe<»r8  y.  WeUs^  I  Esp. 
317. 
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fint,  and  the  drawer  and  acceptor  signed  the  second  bill, 
and  then  the  acceptor's  son  drew  a  line  through  the  accept- 
ance on  the  first  bill :  it  was  held,  in  an  action  on  the  first 
bill  by  the  drawer  against  the  acoeptor,  that  the  second  bill 
eoald  not  be  submitted  to  the  jury  for  the  purpose  of  enabling 
them  to  judge  whether  the  cancelling  of  the  original  aooept- 
ance  were  with  the  assent  of  the  plaintiff  (o). 

The  3  &  4  Will.  4,  c.  97,  ss.  16  and  17,  emponrers  the  Fnahdies. 
oommissioners  of  stamps  from  time  to  time  to  change  the 
dies  on  giving  proper  notice.  A  bill  or  note  stamped  with 
a  superseded  die  is  to  be  considered  as  unstamped.  This 
objection  need  not  be  pleaded  (p).  A  bill  accepted  in  blank  > 
on  a  proper  die,  but  filled  up  after  the  die  is  changed,  is 
void  (g). 

Though  the  commissioners  are  in  general  prohibited,  by  Efhetoi  post 
the  31  Geo.  3,  c.  25,  s.  19,  from  stamping  any  bill  or  note  jtompuif  ai^nrt 
after  it  has  b€«n  made,  yet,  if  so  stamped,  it  may  neverthe- 
less be  valid  in  the  hands  of  an  indorsee  (r).  Lord  Kenyon 
observed  **  that  though  the  commissioners  might  have  ex- 
ceeded their  duty  in  stamping  a  bill  against  the  positive 
directions  of  the  act  of  parliament,  still,  mat  being  stamped, 
he  thought  it  was  become  a  valid  instrument,  and  a  Judge 
at  .Nisi  Prius  could  not  inquire  how  and  at  what  time  it 
was  stamped.  Much  inconveiiien<5e  might  arise,  and  a  great 
check  be  put  upon  paper  credit^  if  the  objection  was  to  be 
allowed;  for  how  was  it  possible  for  a  man,  taking  a  bill  in 
&e  ordinary  course  of  business,  to  know  whether  it  had 
been  stamped  previous  to  the  making  of  it  or  not."  The 
authority  of  the  preceding  case  has  been  recognized  in  a 
later  ca8e(«);  but  it  is  there  intimated  that  the  decision 
would  have  been  different,  had  the  plaintiff  been  the  original 
party  to  the  instrument,  or  had  it  carried  on  the  face  of  it 
evidence  that  it  was  stamped  after  it  came  into  the  plaintiff's 
hands,  or  after  it  was  issued.  And  it  is  conceived  that  if  it 
can  be  distinctly  shown,  that  the  plaintiff,  who  sues  on  a 


(fi)  Smeeting  t.  HaUe,  9  B.  & 
C.  365;  4  M.  &  Ry.  287,  S.  C.  It 
was  held  in  Jonci  t.  Jljfder,  4  M. 
&  W.  32,  that  a  promiBsoty  note 
improperly  stamped  ooald  not  be 
noeiyed  in  evidence  to  take  a 
case  oot  of  the  Statute  of  Limita- 
tions; and  see  Jffolmss  y.  Maekrell, 
3  a  B.,  N.  S.  789. 

( j?)  JkNVsan  V.  MeDonaldf  2 


M.  &  W.  26. 

(a)  Abrahams  y.  Skinner,  12 
A. It  E.  763. 

(r)  Wright r,llit^,Tetke,l7Zi 
JRodrich  v.  Hovill,  3  Camp.  108 ; 
JRapp  T.  AUiMiU,  ibid.  106. 

0)  Oreen  y.  Danies,  4  B.  &  C. 
236;  6  D.  &  B.  306,  S.  C.  As  to 
post  stamping  a  cognovit,  see  JSo»e 
y.  IbnUimon,  3  DowL  49. 


l2 


116 


Of  the  Stamp. 


CHAPTEB 
IZ. 


RewrratloD  of 
interest  does  not 
make  a  lander 
stamp  necemiy. 


Nor  post  dating. 


On  Instruments 
which  are  in  law 
agreements. 


Sninclenoy  of 
stamp  admitted 
by  iMiytng  monoy 
Into  court. 


When  the  objec- 
tion to  the  stamp 
ahoold  be  taken. 


bill,  became  the  holder  while  it  was  unstamped,  he  camiot 
recover  on  it. 

The  reseryation  of  interest  on  a  bill  or  note  does  not^  in 
any  case,  make  a  larger  stamp  necessair;  for  the  object  of 
the  Legislature  wsa  to  impose  a  pro  rcUa  stamp  duty  on  the 
sum  actually  due  at  the  time  of  taking  the  security,  and  not 
upon  what  mieht  become  due  in  fiiture  for  the  use  of  the 
money  (jt)»  ^though  interest  be  reserved  from  a  day  prior 
to  the  date  of  the  instrument  (ti). 

Though  post  dating  a  bill,  so  as  to  evade  the  proper  duty, 
subjects,  as  we  have  seen,  to  a  heavy  penalty,  yet,  if  it  be 
thus  post  dated,  it  will  not  require  the  higher  stamp  (x\  for 
the  word  <<date''  in  the  Stamp  Act  (55  Geo.  3,  c.  184, 
sched.)  means  the  date  expressed  on  the  face  of  the  bilL 

An  instrument,  which  in  point  of  law  is  but  an  agreement, 
and  not  one  of  that  class  of  agreements,  which,  as  irregular 
instruments  approaching  the  form  of  bills  and  notes,  are 
chargeable  with  a  different  duty,  requires,  where  the  matter 
thereof  is  of  the  value  of  5/.,  a  stamp  of  6<i.  only  (y). 

An  agreement  requiring,  when  made,  a  stamp  of  1/.  or 
2$.  6d.  (z)y  may  afterwards,  on  payment  of  the  penalty,  be 
well  stamped  with  the  stamp  now  in  force  (a). 

A  note,  reciting  that  deeds  had  been  deposited  as  a  secu- 
rity, does  not^  as  a  note,  require  a  mortgage  stamp  (b). 

After  payment  of  money  into  Court  on  the  whole  decla- 
ration, it  was  formerly  held  that  the  defendant  could  not 
object  to  the  insufficiency  of  the  stamp  (c).  This  point  can 
scarcely  arise  in  the  superior  Courts  smce  the  New  Rules 
of  Pleading. 

The  objection  to  the  want  of  a  stamp  should  in  general  be 
taken  before  the  instrument  is  read.    But  where  the  defect 


(t)  Pmesiing  y.  Ing^  4  B.  & 
Aid  204. 

(ti)  WUU  T.  Noot,  4  Tyrw. 
726. 

(at)  JJpgtons  y.  Marehamt,  2  B. 
&  C.  10;  8  D.  &  R.  198,  S.  C; 
Pdocooh  y.  Mnrrell,  2  Stark.  668; 
WiUiamt  y.  Jarrett^  6  B.  &  Ad. 
32;  2  N.  &  M.  49,  S.  C;  Duck  y. 
Braddyll,  M'Glel.  285;  WhUtler 
y.  Foiter,  14  C.  B.,  N.  S.  248; 
Auttin  y.  Bunyardy  84  L.  J.  217, 
Q.  B. 


(y)  66  Geo.  3,  c.  184;  7  Vict 
c.  21;  18  &  14  Vict  c.  97;  23 
Vict  c.  16. 

{z)  18  &  14  Vict  c.  97,  ached. 

(a)  Buckwarth  y.  i^mptonf  1 
C,  M.  &  R.  884;  Doe y.  WhUHng- 
ham,  4  Taunt  20;  Deahin  y. 
Pennial,  17  L.  J.,  C.  P.  217;  2 
Exch.  820,  S.  C. 

(h)  Ihnamrt  y.  Thome,  9  Q. 
B.  312. 

(o)  lirael  y.  Bet^jamin,  8  Camp. 
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requires  extrinsic  evidenoe  to  show  it,  as  where  a  check  has       chapter 
been  post  dated,  the  instminent  is  to  be  shown  to  the  judge,  ^^' 

and  ihe  ground  of  objection  afterwards  proved  (d).    If  a 


judge  at  Am  iVttw  rule  against  a  stamp  objection^  his  deci-    •p?L4i/t€^^  C^^j^^tJ^ 
sioQ  cannot  be  reTiewed(«>,  and  he  ought  not  to  reserre  the         •    v.  ^^jHc 

poiBt  (/).  -y  I  /I  r  Mm.^ 

The  absence  of  a  stamp  on  a  bill  or  note  cannot  be  pleaded.  Pleading. 
unless  the  plea  show  that  the  instrument  cannot  be  made 
good  by  being  stamped  before  the  trial  (^). 

(^)  J^tf  T.   TTmMtt,  7  Ad.  ft  (J)  Bradley  r.  BardOty^  15 

EL  lU;  2  Ner.  ft  P.  117,  S.  C.  L.  J.,  Exch.  115;  8  D.  ft  L.  476; 

(e)  17  ft  18  Vict  c  125,  8.  81.  U  M.  ft  W.  878,  S.  C;  aee,  how- 

(/)  SHerdet  r.  KwnvfUki^  17  ever,  La%ar%9  v.  Cowie,  8  Q.  B. 

C.  B.  251.     Bat  see  Eaw^t  y.  M^xTcMerwXly.FearnUy^YlC 

An^A,  1  Jnr.,  N.  &  1026.  C.  868. 


118 


CHAPTER  X. 
OF  THE  CJONSIDERATION.' 


Presumption  cu  to  Consi- 
deratiom  on  Bills  and 
Notes.    .        .        .        .118 

When  it  must  he  proved     .  119 

In  the  Case  of  an  Accom- 
modation BiU        .        .  119 

Effect  df  Nwy  Rules  of 
Pleading  .        .121 

Ambiguity  of  theElsmression 
"  bon&  fide  Holder  for 
Value''  .        .        .        .121 

Distinction  between  Holder 
withoutValiLe  and  Holder 
toith  Notice    .        .        .  121 

Burthen  of  Proof  in  theCase 
of  alleged  Holder  unth- 
out  Value      .        .        .122 

In  case  of  alleged  Holder 
with  Notice    ,        .        .122 

Proof  of  Notice .        .        .123 

Plaintiff  standing  on  prior 
Title      .... 

What  amounts  to  Notice    . 

EapUcit  Notice . 

Implicit  Notice  . 

Abstinence Jrom  Inquiry    . 

Oross  Negligence  not  equi- 
valent to  Notice 

Notice  to  an  Agent    . 

Grift  of  a  BiU  or  Note 

Nature  of  the  Considera' 
tion        .... 

Pre-existing  Debt 

Fluctuating  Balance  • 

Debt  of  a  third  Person 

A  Judgment  Debt 

Compromise  of  a  Claim 

Moral  Obligation 


123 
123 
123 
123 
123 

124 
124 
124 

126 
125 
126 
126 
127 
127 
127 


Oases  where  more  than  one 
Consideration   comes  in 
Question        .        .        .128 
Failu/re  of  Consideration    .  129 
Notice  of  Absence  of  Con- 
sideration      .        .        .  129 
Accommodc^on  Bill .        .  129 
Partial  A  bsence^  or  Failure 
of  Consideration     .        .  130 

Fraud      .       .       .       .131 
Bills  and  Notes  in  Fraud 

of  Third  Persons  .  .  132 
Where  a  Party  who  has 
been  dtfravded  must  pay 
a  Bill  or  Note,  signed  by 
himy  without  Considera- 
tion       ....  134 

Illegal  Considerations 

AT  Common  Law  . 
Immoral  .... 
In  Contravention  of  Public 

Policy  .... 

Illegal  or  void  by  Sta- 
tute    .... 

Usury       .... 

Gaming    .... 

Horse-radng     . 

Innocent  Indorsee 

New  Security    . 

Stock-jobbing    . 

Other  Considerations  illegal 
by  Statute 

Notice  of  Fraudulent  or 
Illegal  Consideration 

Illegality  of  Consideration 
whereJudgment  recovered  144 

Part  Consideration    .        .  144 

Renewal  of  Bill  given  on 
illegal  Consideration      .  144 


135 
135 

136 

138 
138 
138 
139 
139 
140 
140 

142 

144 


chapter  If  a  man  seek  to  enforce  a  simple  contract,  he  must,  in 

^  pleading,  aver  that  it  was  made  on  good  consideration,  and 

PraramptioQ  m  to  must  substantiate  that  allegation  by  proof.     But  to  this  rule 

oonmaeration  on      vii  j         x  a«  -i^    • 

bills  and  notei.       Dills  and  notes  are  an  exception,     it  is  never  neoessaiy  to 


Consideration. 
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aver  consideration  for  any  engagement  on  a  bill  or  note,  or      CHArasR 
to  prove  the  ezistenoe  of  such  eonsideration,  unless  a  pre-  ^ 

sumption  against  it  be  raised  by  the  evidence  of  the  adverse 
party^  or  unless  it  appear  that  injustice  will  be  done  to  the 
defendant^  or  that  the  law  will  be  violated,  if  the  plaintiff 
recover.  In  the  case  of  other  simple  contracts,  the  law  pre- 
sumes that  there  was  no  consideration  till  a  consideration 
appear;  in  the  case  of  contracts  on  bills  or  notes,  a  considera- 
iibn  is  presumed  till  the  contrary  appear,  or  at  least  appear 
probable  (a). 

The  defendant  is  not  permitted  to  put  the  plaintiff  on  whmitmnstbe 
proof  on  the  consideration  which  the  plaintiff  gave  for  the  ^"'^^ 
bill,  unless  the  defendant  can  make  out  a  primd  facie  case 
against  him,  by  showing  that  the  bill  was  obtained  from  the 
defendant,  or  m>m  some  intermediate  party,  by  undue  means^ 
as  by  fraud,  or  force  (b),  or  that  it  was  lost,  or  that  it  was 
originally  infected  with  illegality  (c). 

It  was  formerly  held,  that  the  defendant  could  call  on  the  in  the  cue  of  an 
plaintiff  to  prove  consideration,  by  showing  the  bill  to  be  J|g«°"«>*"on 
an  accommodation  bill,  or  that  the  defendant  received  no 
value  (d).    But  it  is  now  definitively  settled,  i^r  consider- 


(a)  To  obtaiii  the  nsnal  decree 
m  a  ereditor's  snit  it  is  not  safS- 
dent  for  the  plaintiff  to  pat  in  an 
acceptance  of  the  testator  prored 
as  an  exhibit  QiMWtf,  whether  any 
cridence  shonld  be  giren  of  the 
oonaideration.  Xeatan  r.  Xyn^A, 
1 T.  ft GoL,N. 8.4^7.  Andwhere 
an  aceonnt  is  directed  by  a  Court 
of  Equity  to  be  taken  of  dealings 
between  an  attorney  and  his  client, 
it  ia  not  anfficient  that  the  attorney 
prodooe  bills  and  notes  giren  by 
the  client  to  him,  he  most  prove 
theconsideration.  J<me9r,l%oma$f 
2  T.  fc  CoL  498. 

(6)  As  to  a  note  obtained  by 
dnresB  of  goods,  see  Xearm  r. 
Dmrell,  S  G  B.  596.  The  dis- 
tinction seems  to  be  between  a 
fdfment,  or  a  transaction  in  the 
natnre  of  payment,  which  is  void 
for  doress  of  goods,  and  a  eontraet 
which  cannot  be  so  avoided.  As 
to  compnlnon  in  the  nature  of 
doreai  of  land,  see  date  r.  Phipps, 
7M.&Q.586.  SeetHaoAtkifuon 
T.  Denhfy  90  L.  J.,  Exch  861; 


7  N.  &  N.  934,  S.  C. 

(e)  Harvey  t.  IbwerB^  6  Exch. 
656;  Mather  y.  Lord  Maidttons 
26  L.  J.,  C.  P.  58;  1  C.  B..  N.  S. 
278,  S.  C.  Bnt  a  wager  which  is 
not  prohibited  bnt  only  void  tmder 

8  &  9  Vict  c  109,  has  been  held 
not  to  be  sach  an  illegality  of 
consideration  as  will  dumge  the 
burthen  of  proof.  Mteh  y.  Jifne§, 
5  E.  &  B.  238. 

^d)  See  Heath  y.  Samom,  2  B. 
ft  Ad.  291  ;  Zhnnean  r»  Seott,  1 
Camp.  100;  Cfrantr.  Vaughan^ 
8  Burr.  1516  ;  King  y.  MiUom,  2 
Camp.  5;  Paterton  y.  Harda&rei 
4  Taunt.  114;  Th4masr,ye9tt0nt 
2  a  &  P.  606 ;  Be  la  Chaumette 
y.  Bank  of  Bngland,  9  B.  &  C. 
208;  Basiett  J.  Bodgin,  10  Bing, 
40;  8  M.  &  Scott,  417,  S.  C.| 
Simpgon  y.  Clarke,  2  C,  M.  &  B. 
842 ;  1  Gale,  237,  S.  C.  It  was 
fonnerly  necessair,  in  order  to 
enable  the  defendant  to  put  the 
plaintiff  on  proof  of  conslderataon, 
that  the  defendant  should  have 
given  the  plaintiff  notice  to  prove 
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ation  by  all  the  judges,  that  mere  absence  of  consideration 
received  by  the  defendant  will  not  entitle  him  to  call  on  the 
plaintiff  to  prove  the  consideration  which  the  plaintiff  gave. 
*^  There  is,"  says  Lord  Abinger,  delivering  the  judgment  of 
the  Court  of  Exchequer,  "  a  substantial  <&stinction  between 
bills  given  for  accommodation  only,  and  cases  of  fraud,  inas- 
much as  in  the  former  case  it  is  to  be  presumed  that  money 
has  been  obtained  upon  the  bill.  If  a  man  comes  into  Court 
without  any  suspicion  of  fraud,  but  only  as  the  holder  of  an 
acconmiodation  bill,  it  may  fairly  be  presumed  that  he  is  a 
holder  for  value.  The  proof  of  its  being  an  acconmiodation 
bill  is  no  evidence  of  the  want  of  consideration  in  the  holder. 
If  the  defendant  says,  ''I  lent  my  name  to  the  drawer  for  the 
purpose  of  his  raising  money  upon  the  bill,  the  probability 
is  tiiat  money  was  obtained  upon  the  bill.'*  Unless,  there- 
fore, the  bill  be  connected  with  some  fraud,  and  a  suspicion 
of  fraud  be  raised  from  its  being  shown  that  something  has 
been  done  with  it  of  an  illegal  nature,  as  that  it  has  been 
clandestinely  taken  away,  or  has  been  lost  or  stolen,  (in  which 
cases  the  holder  must  show  that  he  gave  value  for  it,)  the 
onus  probandi  is  cast  upon  the  defendant"  (e).  ^ 


coiisideration.  Paterson  y.  Sard' 
acre,  i  Taunt.  114 ;  Baylej,  6th 
ed.  474,  600.  It  is  now,  however, 
settled,  that  notice  to  prove  con- 
sideration is  not  necessary;  Afann 
y.  Lent,  1  M.  &  M.  240 ;  10  B. 
&  C.  877.  S.  C;  Seath  y.Sansom, 
2  B.  &  Ad.  291  ;  Bailey  v.  Bid- 
well,  13  M.  &  W.  76 ;  and  it  is 
now  seldom  given.  It  was,  how- 
ever, before  the  new  rales,  often 
pmdent  to  give  notice  :  "  For  it  is," 
sajB  Lord  Tenterden,  "  matter  of 
comment  if  no  notice  were  given, 
or  if  it  were  not  giren  at  a  reason- 
able time."  Mann  v.  Lent,  1  M. 
&  M.  240  ;  10  B.  &  C.  877,  8.  C. 
It  was  formerly  held,  that  where 
the  consideration  given  by  the 
plaintiff  was  dispated,  and  a  notice 
to  that  effect  had  been  given,  the 
plaintiff  must  go  into  his  whole 
case  in  the  first  mstanoe,  and  could 
not  reserve  the  proof  of  considera- 
tion as  an  answer  to  the  defend- 
ant's case.  Belauney  v.  MicheU, 
1  Stark.  489 ;  Humberty,  Ruding, 
Chitty,  9th  ed.  651  ;  Spooner  v. 
Oardiner,  B.  &  M.,  N.  P.  C.  86 ; 
Best,  C.  J.,  in  C.  P.    But  now,  in 


all  the  Courts,  the  plaintiff  is 
allowed  to  prove  the  handwriting 
and  make  out  nprimdftuHe  case, 
and  afterwards,  in  answer  to  the 
defendant's  case,  to  prove  conside- 
ration. R.  &  M.  256,  n.  If,  how- 
ever, he  call  witnesses  to  prove  the 
consideration  in  the  first  instance, 
he  will  not  be  allowed,  after  the 
defendant's  case  has  closed,  to  call 
other  witnesses  for  the  same  pur- 
pose. See  Browne  v.  Murray  ^ 
B.  &  M.  254. 

(d)  M%a%  V.  Barber,  1 M.  &  W. 
426  5  6  Dowl.  77  ;  2  Gale,  6,  S.  C. 
PerovoaX  v.  Fram^^fton,  2  C.,  M. 
&  R.  180 ;  3  Dowl.  748 ;  Whit- 
taker  V.  Edmwndi,  1 M.  &  R.  366; 
1  Ad.  &  E.  638,  8.  C;  Ja4iob  v. 
Hungate,  1  M.  &  R.446;  Clarke 
V.  Jlolmea,  2  F.  &  F.  75.  It  has 
been  held  by  the  Court  of  Exche- 
quer that  a  mere  admisnon  on  re- 
cord is  not  sufficient  to  put  the 
plaintiff  on  proof  that  he  is  a  holder 
for  value,  but  that  the  presumption 
against  Ms  title  must  be  raised  by 
evidence  before  the  jury.  Mlmonds 
V.  6hope»,  2  M.  &  W.  642;  6  Dowl. 
776,  S.  C;  and  see  Smith  v.  Mar- 
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We  shaU  hereailer  see  that  to  an  action  against  the  accom-      chapter 
modating  party  it  is  no  defence  that  the  plainti£^  a  trans-  ^ 

feree  fer  yalne,  had  notice  that  the  bill  was  an  accommoda- 
tion bill,  and  eyen  took  it  after  it  was  dae  (/"). 

If  the  defendant  plead  that  the  note  was  made  on  an  BOBetofthe 
illegal  consideration,  and  that  the  plaintiff  gave  no  valae,  '^^^i**"*^">* 
and  the  plaintiff  pnt  the  whole  plea  In  issue,  it  will  be  suffi- 
cient fer  the  defendant  to  prove  the  illegality,  which  will 
cast  on  the  plaintiff  the  burthen  of  proving  consideration  (g). 
And  in  a  case  of  fraud  the  defendant  will  equally  cast  the 
burthen  of  proving  consideration  on  the  plaintiff  by  proving 
so  much  of  the  fdea  as  alleges  that  he,  the  defendant,  was 
defrauded  of  the  Vdl  (k). 

But  the  defendant  is  in  all  cases  at  liberty  to  show 
affinnatively,  by  his  own  witnesses,  absence  or  failure  of 
consideration,  where  on  the  issues  raised  that  would  be  a 
defence. 

The  common  phrase,  **  ban&  fide  holder  for  valued  is  a  AmMgnitr  of 
very  loose  and  ambiguous  expression.    It  may  either  mean  !^S«S  AiTbokier 
a  holder  for  real  value  in  contradistinction  to  a  holder  for  focTmiue. 
apparent  or  pretended  value,  or  it  may  mean  a  holder  not 
only  for  real  value,  but  also  without  notice  of  any  fraud, 
illegality,  or  other  vice,  affecting  the  title  to  the  bill.     The 
former,  Uiat  is  to  say,  a  holder  for  real  value,  with  or  with- 
out notice,  is  the  correct  sense  of  the  expression  (t).     For 
a  man  may  really  give  part  or  the  whole  value  for  a  bill, 
though  he  have  full  notice  of  the  fraud  or  illegality  of  the 
original  consideration  (A).     He  may  think  that  the  vice  in 
the  original  concoction  of  the  bill  cannot  be  proved,  or  will 
not  be  set  up  as  a  defence,  or  he  may  rely  on  the  solvency 
of  other  parties  to  the  instrument. 

The  ambiguity  will  be  avoided,  if  we  divide  the  sub-  Btettnction  be- 
sequent  holders  of  negotiable  instruments  vitiated  by  iUe-  S2Si,J^^e 

uA  holder  with 

Ma,  9  M.  ft  W.  304;  Fearmy.I^r  ruled,    however,    by    Smith    y.  "****««• 

Uea^  7  M.  ft  O.  618.    The  court  Braine,  20   L.  J.,  Q.  B.  204; 

of  Qneen's  fiench,  however,  have  16  Q.  B.  244,  S.  C;  Berry  t. 

held  otherwise.  JBinghamY.  Stan^  Alderman,  23  L.  J.,  C.  P.  85  ; 

2^,  1  6.  &  D.  237  ;  2  Q.  B.  117,  14  C.  B.  95,  S.  C;  Hall  y.  Iba- 

8.  C;  BoHiu  y.  Maidstone,  4  Q.  therstene,  27  L.  J.,  Exch.  809; 

B.  816.  8  H.  &  N.  284,  8.  C. 

CO  See  pott,  and  Chapter  xi.  (i)  See  Uther  y.  Rich,  10  Ad. 

Q)  Bailey  y.  BidweU,  13  M.  &  £.  784.  • 

ft  W.  73.    And  see  Harvey  v.  {k)  See  the  obseryation  of  AI- 

Ibwen,  6  Exch.  656.  demon,  B.,  in  Smith  y.  Martin, 

{h)  Ibid.;   bnt  see  Broivn  v.  9  M.  ft  W.  807. 
Philpot,  2  M.  ft  Bob.  286,  over- 
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CHAPTEB       gality,  statutable  inyaliditj  (/),  or  fraud,  into  two  classes  ; 
^  first,  transferees  without  value,  and,  secondly^  transferees 

with  notice. 


Burthen  of  proof 
in  the  CMe  of 
alleged  bolder 
witboat  value. 


Bnrthen  of  proof 
in  caM  of  alleged 
holder  with 
notice. 


The  distinction  is  important,  because  the  burthen  of  proof 
in  the  two  cases  is  difierent 

As  soon  as  it  appears  to  the  jury  by  ihe  defendant's  evi- 
dence that  the  bill  was  originally  infected  with  fraud,  inva- 
lidity or  illegality,  then  it  is  plain  that,  the  original  holder's 
title  being  destroyed,  the  title  of  every  subsequent  holder, 
which  reposes  on  that  foundation  and  no  other,  falls  with  it. 
Hence  it  appears  that  the  plaintifi^,  the  transferee,  can  then 
have  no  title  till  he  shows  that  he,  or  some  other  holder  under 
whom  he  claims,  has  given  value  for  the  bill  (m).  Therefore, 
where  the  question  is  thus  raised,  whether  the  transferee 
be  a  holder  for  value,  it  is  not  for  the  defendant  to  prove 
the  absence  of  value,  but  for  the  plaintiff,  the  transferee,  to 
prove  value  given  either  by  himself  or  by  some  one  under 
whom  he  claims  (n). 

But  it  is  otherwise  when  the  question  is  raised  whether 
the  plaintiff,  the  transferee,  had  notice  of  the  original 
illegality  or  fraud.  For  he  having  shown,  or  it  being  ad- 
mitted or  undisputed,  that  he  or  his  predecessor  in  title  gave 
value,  he  has  a  new  and  independent  title.  And  though  pos- 
sible, it  is  not  likely,  that  notice  of  the  original  fraud  or  ille- 
gality would  be  communicated  to  subsequent  holders.  If, 
therefore,  the  defendant  seek  to  impeach  this  new  title  by  al- 
leging notice  of  the  fraud  or  illegality,  it  is  for  him  to  prove 
it  (o).  The  averment,  that  the  plaintiff  had  notice  of  the  fraud 
or  the  illegality,  is  not  only  in  form  but  in  substance  an  affir- 
mative allegation,  and  the  maxim  applies,  ^Ei  incumbitpro- 
batio  qui  dicit**  (p),  Besides,  until  the  recent  alteration  in 
the  law,  allowing  the  plaintiff  to  be  examined  as  a  witness 
on  his  own  behalf,  it  might  have  been  impossible  for  the 
plaintiff  to  prove  the  negative.    Lastly,  fraud,  or  which  is 


(I)  e.  g.f  a  gaming  contract. 

(m)  Smith  V.  Martin^  9  M.  & 
W.  304;  BaUey  y.  Bidwell,  13 
M.  &  W.  78;  Harvey  y.  Tonfers, 
6  Exch.  666. 

(n)  Hogg  y.  Skeen,  34  L.  J., 
C.  P.  I!i5, 

{o)  Goodman  y.  Harvey,  4  Ad. 
&  E.  870.  See  the  obserystion  of 
Parke,  B.,  in  Bailey  y.  Bidwell, 
13  M.  &  W.  75;  Oakeley  y.  Ood-- 
deen,  GnildhaU,  M.  T.  1861.    So 


held  at  the  second  trial  of  this  last 
case,  in  conformitj  with  the  opi- 
nion of  the  majority  of  the  Court 
of  Common  Pleas,  who  had  pre- 
yionsly  granted  a  new  trial  on 
other  grounds,  2  F.  &  F.  656. 

( J?)  So  where  the  defendant  al- 
leges that  the  plaintiff  took  the 
bill  after  it  was  dne,  it  lies  on  the 
defendant  to  pioye  it.  (See  the 
Chf^er  on  Traksfeb.) 


r 
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the  same  thing,  participation  in  a  fraud,  is  never  to  be  pre-       CHAPm 
snmed  without  proof,  but,  neTertheless,  the  proof  need  not  ^ 

be  direct,  it  maj  be  indirect  and  circamstantiaL 

But  absence  of  consideration  moTing  from  the  plaintiti^  Proof  of  nouce. 
proved  hj  the  defendant,  or  otherwise  affirmatively  esta- 
blished, maj  in  some  cases  be  primd  faeie  evidence  of 
notice  to  the  plaintiff  of  fraud  or  illegality. 

Although  notice  to  tha  plaintiff  himself  be  established,  Pteintuiimij 
that  al<me  will  not  destroy  his  right  to  recover,  if  he  can  SSf  "*"**" 
make  a  further  independent  title  under  any  intermediate 
holder  who  gave  value,  and  had  not  notice. 

Notice  of  illegality  or    fraud    is    either  particular  or  wiiatamoantito 
general.  "*****■ 

Particular  or  explicit  notice  is  where  the  holder  had  ParticQUvor 
notice  of  the  particular  facts  avoiding  the  bill.     But  notice  •^p"**'  notice. 
of  the  facts  more  or  less  in  detail  is  not  necessary  in  order 
to  invalidate  his  title.    It  is  sufficient  if  he  had  general 
notice. 

Greneral  or  implicit  notice  is  where  the  holder  had  G«Bflniiortm. 
notice  that  there  was  $ome  illegality  or  some  fraud  vitiating  '*"**' "^^**** 
the  bill,  though  he  may  not  have  been  apprised  of  its  pre- 
cise nature.  Thus,  if  when  he  took  the  bill  he  were  told 
in  express  terms  that  there  was  something  wrong  libout 
it,  without  being  told  what  the  vice  was,  or  if  it  can  be 
cdlected  by  a  jury  from  circumstances  &irly  warranting 
such  an  inference,  that  he  knew,  or  believed,  or  thought, 
that  the  bill  was  tainted  with  illegality  or  fraud,  such  a 
general  or  implicit  notice  will  equally  destroy  his  title  {q). 

A  wilful  and  fraudulent  abstinence  from  inquiry  into  the  Atattnenoe  from 
circumstances  (r),  where  they  are  known  to  be  such  as  to  ^^^'^' 
invite  inquiry,  will  (if  a  jury  think  that  the  abstinence  from 
inquiry  arose  from  a  belief  or  suspicion  that  inquiry  would 
disclose  a  vice  in  the  bill)  amount  to  general  or  implicit 
notice  («)• 

(y)  OakelevY.  Ooddeen,  6vi1<l-  («)  Oakeley  y.  Ooddeen,  Ibid., 

hftlf,  C.  P.,  l^yember,  1861.  and  see  J0ne»  t.  Smithy  1  Hare, 

(r)  And  it  has  cren  been  said  65;  Ware  r.  Lord  Egmonty  4  De 

by  the  Coort  of  Queen's  Bench,  G^^VL,  iLQt.il%\Attome¥-Oene^ 

that    gvom   nc^igence    maj    be  rat  y,  Stephens,  6  De  G.,  M.  &  G. 

eridenee  of  fntnd.  fhodmnn  v.  111. 
Harvey,  4  Ad.  &  £.  870. 
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notloe. 

Notice  to  tat 
■irent. 


of  a  bill  or  note. 


But  mere  negligence,  however  gross,  not  amounting  to 
wilful  and  fraudulent  blindness  and  abstinence  from  inquiry, 
will  not  of  itself  amount  to  notice,  though  it  maj  be  evidence 
of  it  (t). 

Where  the  holder  in  taking  the  bill  emplojs  an  agent, 
though  the  principal  be  unaffected  with  notice  to  himself 
personally,  jet  notice  to  the  agent  so  employed,  whether 
explicit  or  implicit,  is  notice  to  his  principal  the  holder  (u). 
Perhaps,  however,  the  rule  may  b^  subject  to  this  qualifica- 
tion, that  the  knowledge  of  the  agent^  in  order  to  affect  his 
principal,  must  either  have  been  acquired  by  the  agent  in 
the  same  transaction,  or  at  least  so  recently  as  that  it  may 
be  presumed  to  remain  in  his  memory  ;  and  it  must  be 
knowledge  of  a  &ct  material  to  the  transaction,  and  which 
it  would  be  the  duty  of  the  agent  to  communicate  to  his 
principal  (x).  The  effect  of  notice  to  an  agent,  commonly 
called  constructive  notice,  is  not  to  be  extended  (y). 

But  wherever  the  agent's  conduct  amounts  to  fraud,  it  is 
conceived  that  the  innocent  principal  who  takes  the  benefit 
of  the  agenfs  fraudulent  act  is  civilly  responsible  for  the 
agent's  froud  (z). 

It  would  seem,  on  general  principles,  that  the  payment  of 
no  bill  of  exchange,  promissory  note  or  check,  given  by  the 
maker  or  acceptor  to  the  payee,  as  a  gift,  inter  vivosj  can 
be  enforced  by  action  at  the  suit  of  the  donee  against  die 
donor  (a).  Thus,  where  a  bill  of  exchange  was  accepted  by 
the  defendant,  as  a  present  to  the  payee,  who  indorsed  it  to 
the  plaintiff  for  a  small  sum  advanced  to  him,  Lord  Ellen- 
borough  held,  that  the  plaintiff  was  only  entitled  to  recover 
80  much  as  he  had  advanced  on  the  bill  (b).  The  effect  of 
a  gift  of  a  negotiable  instrument,  payable  to  bearer,  or 
indorsed  by  the  donor  in  blank,  should  seem  on  principle  to 


(t)  Ooodman  y.  Harveff,  supra. 

(«)  Oakeley  t.  Ooddeen,  Ibid. 

Ix)  Wyllie  y.  Pollsn,  32  L.  J. 
Ch.  782. 

(y)  Ibid. 

(z)  The  rule  of  the  ciyil  law  is 
conceiyed  to  be  equally  the  rule 
of  the  Euglish  law,  *<  Procuratorit 
soientiam  et  dolum  nooere  debere 
domino  f  neque  Pomponius  duHtat 
neqne  not  dubitamus.**  Dig.  14, 
4,  5.  See  Comfocft  y.  IkmhB^  6 
M.  &  W.  878,  and  Udell  Y.Ather- 
ton,  30  L.  J.,  Exch.  337,  where 


the  Court  were  eqnaUj  diyided. 
7  H.  &  N.  172;  Eyn  y,  McDowell, 
14  Ir.  C.  C.  Rep.  814. 

(a)  Milnes  y.  Dafvton,  6  £zch. 
948. 

(ft)  JVoih  y.  Brown,  Chitty,  lOth 
ed.  64;  and  see  Holiday  y.  At  kin" 
son,  6  B.  &  C.  601;  8  D.  &  R. 
163,  S.  C;  Etuton  v.  Praehett, 
4  Tyrwh.  472;  1 C,  M.  &  R.  798; 
3  Dowl.  472;  1  Gale,  33,  S.  C,  in 
error;  2  C,  M.  &  R.  642;  1  Gale, 
260 ;  but  see  Milnes  y.  Dawson,  4 
Exch.  948. 
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be  this.  As  between  the  donor  and  the  donee,  the  donor 
cannot  recover  the  bill  back  or  receive  the  amount  from 
prior  parties  (c\  bat  the  donee  himself  cannot  sue  the  donor 
upon  it.  As  Detween  the  donee  and  the  other  prior  parties 
to  the  biU,  they  ai*e  liable  to  him.  If  the  bill  be  not  trans- 
ferable, or  be  payable  to  order  and  not  indorsed,  it  is  con- 
ceived that  the  effect  of  a  gift  of  it  is  to  vest  the  legal 
property  in  the  paper  and  the  beneficial  interest  in  the 
money  in  the  donee  {d) ;  who,  however,  mast  recover  from 
prior  parties  in  the  donor's  name. 


CHAPTER 


The  same  general  rules,  as  apply  to  the  nature  of  the  Nature  of  tho 
consideration  for  other  simple  contracts,  are  also  applicable  ""^^•■'■***^ 
to  the  various  contracts  on  a  biU  or  note.  It  may  suffice  to 
observe  here,  for  the  sake  of  the  unprofessional  reader,  that 
a  consideration  is,  in  general,  either  some  detriment  to  the 
plaintiff^  sustained  for  the  sake  or  at  the  instance  of  the 
defendant)  or  some  benefit  to  the  defendant  (e)  moving  from 
plaintiff.  Natural  affection  is  not  a  sufficient  consideration 
to  support  a  simple  contract  (/). 

If  a  man  give  his  acceptance  to  another  that  will  be  a 
good  consideration  for  a  promise,  or  for  another  bill  or 
acceptance,  though  such  first  acceptance  is,  after  all,  un- 
paid (^).  And,  therefore,  cross  acceptances  for  mutual 
accommodation  are  respectively  considerations  for  each 
other  (A). 

A  pre-existing  debt  due  to  the  holder  of  a  negotiable  Preexisting 
instrument  is  a  good  consideration,  and  it  should  seem  is  ^^^ 
equivalent  to  a  fresh  advance  (t).    At  all  events  where  the 
bill  or  note  is  payable  at  a  future  time,  it  places  the  holder 
in  the  same  situation  as  if  he  had  made  fresh  advances  on 


(c)  Milnet  y.  DawMOHy  5  Ezch. 
948. 

(£)  See  Barton  y.  Oainsr,  27 
L.  J.,  Exch.  390;  8  H.  &  K.  887, 
S.  C,  as  to  the  eStct  of  a  gift  of 
a  specialty. 

(e)  It  u  not  neceasarj  that  the 
eoDsideration  should  moye  to  the 
defendant  personally ;  if  it  moyes 
to  a  third  penon  by  his  desire  or 
aeqnieeoenoe,  that  is  sufficient. 
Tbeiefare,  the  debt  of  a  third 
penon  is  a  good  consideration  to 
■opport  a  oontracton  a  biU  paj- 
able  at  a  fntnre  day.  Sowerty  y. 
Butcher,  2  C.  &  M.  368;  5  Tyr. 


3^,  S.  C. ;  yide  poet.  Past  ^[ra- 
tnitons  serrices  and  fntnre  seryices 
which  the  payee  was  under  no  con- 
tract to  render,  do  not  form  a  suf- 
ficient consideration  for  a  note. 
HnUe  y.  HuUe,  17  C.  B.  711. 

(/)  Holiday  y.  AtHmon^  5  B. 
&  C.  601. 

{g)  Bote  y.  Sims,  1  B.  &  Ad. 
521. 

(A)  Oomley  y.  Jhmlop,  7  T.  R. 
566;  Buckler  y.  Buttivant^  8 
East,  72;  Bo»e  y.  Bimi,  1  B.  & 
Ad.  621. 

(i)  Story  on  BiUs  of  Exchange, 
s.  192. 
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Debt  of  a  thlnl 


the  inBtniment  (A) ;  for  the  remedy  for  the  previoas  debt  u 
saspended  till  maturily  of  the  bill  or  note  (/). 

A  fluctuating  balance  may  form  a  consideration  for  a 
bill  (m).  Where  a  banker's  acceptances  for  his  customer 
exceeded  the  cash  balance  in  his  hands,  and  accommodation 
acceptances  were  deposited  bj  the  customer  with  the  banker 
as  a  collateral  security,  it  was  held,  that,  whenever  the 
acceptances  exceeded  the  cash  balance,  the  bankers  held  the 
collateral  bills  for  value  (n).  Where  bills  or  notes  are 
deposited  as  a  security  for  the  balance  of  an  account  current, 
the  successive  balances  form  a  shifting  consideration  for  the 
bill.  Thus,  where  A.  and  Co.  bankers  in  the  country,  being 
pressed  by  the  plaintifis  B.  and  Co.,  bankers  in  town,  to 
whom  they  are  indebted,  to  send  up  any  bills  that  they  can 
procure,  transmit  for  account  an  acconmiodation  bill  accepted 
by  the  defendant ;  when  the  bill  becomes  due  the  balance  is 
in  &vour  of  A.  and  Co.,  but  the  bill  is  not  withdrawn,  and 
afterwards  the  balance  between  the  houses  turns  consider- 
ably in  favour  of  B.  and  Co.,  the  plaintiff,  and  is  so  when 
A.  and  Co.  become  bankrupts,  B.  and  Co.  are  entitled 
to  recover  against  the  defendant^  the  accommodation  ac- 
ceptor (o).   ,    ^ 

/  L 

A  subsisting  debt  due  from  a  third  person  b  a  good  con- 
sideration for  a  bill  or  note  {p)  payable  at  a  future  day ; 


(Jt)  See  Percival  y.  Frampton, 
2  C,  M.  &  R.  180;  3  Dowl.  748, 
S.  C;  Batter  y.  Pearson,  1  C,  M. 
&  R.  849;  6  Tyr.  266,  S.  C;  bat 
see  2)0  2a  duiumette  ▼.  Bank  of 
England,  9  B.  &  C.  208;  VaUance 
T.  Siddel,  6  Ad.  &  £.  932;  2  N. 
&  P.  78,  S.  C;  PoirierY.  Morrit, 
1  £.  &  B.  108;  see  In  ra  Oarem, 
81  Beav.  39. 

(Z)  In  America  the  jndicial  de- 
dnons  on  this  important  point 
vary  in  different  States.  Bat  the 
SuPBEMB  CoUBT  of  the  United 
States  has  gone  the  fall  length  of 
holding  that  the  taker  of  a  note 
for  a  pre-existing  debt  has  all  the 
rights  of  a  holder  for  a  new  con- 
sideiation.  Sw^t  y.  Ihfmm,  16 
Peters,  1.  See  the  state  of  the' 
American ,  authorities,  Byles  on 
Bills,  6th  American  edition,  pp. 
229  to  288. 

(to)  Pease  y.  Hirgt,  10  B.  &  C. 


122 ;  6  M.  &  Ry.  99,  S.  C;  Col- 
lenridge  Y^Ihrquharson^  1  Stark. 
259;  Richards  y.  Jfaeey^  14  M.  & 
W.  484;  and  for  a  bond,  Henniker 
y.  Wigg,  4  Q.  B.  792;  and  see 
Chohnley  y.  DarUy,  14  M.  &  W. 
844. 

(n)  Bosanquet  y.  DtUhnan,  1 
Stark.  1 ;  and  see  BoUand  y.  By- 
grave,  1  R.  &  M.  271. 

{p)AtwoodY,  Orofcdie,  1  Stark. 
483 ;  see  Woodroffe  y.  Hague,  I 
Car.  &  Payne,  600. 

(p)  PoppleweU  Y,  TPUkw,  1 
Stra.  264;  Chambs  y.  Ingram,  4 
D.  &  R.  211 ;  SowerbyY.BtOeher, 
2  C.  &  M.  372 ;  4  Tjr.  820,  S.  C; 
Oamet  y.  Clarke,  11  Mod.  226; 
BidoutY,Bri8tofV,  1  C.&  J.  231; 
1  Tyr.  84,  S.  C. ;  Wtldert  y.  Ste- 
vens, 16  L.  J.,  Exch.  108;  16  M. 
&  W.  208,  S.  C;  and  see  Leeh- 
mere  y.  Fletcher,  1  C.  &  M.  628 ; 
Baker  y.  Walker,  14  M.  &  W. 


Consideration. 


127 


CHAPTER 


and  80  is  a  debt  dae  from  the  defendant  and  a  third 
person  (q).  If  the  debt  of  the  thu*d  person  is  extinguished 
hj  the  bill  or  note  being  taken  in  Batis&ction,  there  is  a 
good  consideration,  though  the  instrument  be  payable  on 
demand. 

A  judgment  debt  is  a  good  consideration  for  a  note  pay-  a  jadgme&t  debt. 
able  at  a  future  daj;  for  it  imports  an  agreement  on  the 
part  of  the  judgment  creditor  to  suspend  proceedings  on  the 
judgment  tUl  the  maturity  of  the  note  (r). 

The  compromise  of  a  claim,  though  really  unfounded  and  ^l^^l^^'"'^  ®'  *• 
believed  to  be  bo  by  the  party  against  whom  it  is  made,  may 
be  a  good  consideration  for  a  promissixy  note  («}. 

A  moral  obligation  is  in  general  insufficient,  but  may,  in  Momi  obUgatioD. 
some  cases,  be  a  consideration  for  a  bill  or  note,  as  where 
there  once  existed  a  legal  liability,  though  it  may  have  been 
barred  by  statute  {t),  "Quisque  renunciare  potest  juri  pro 
$e  introducto.**  Thus,  for  example,  where  a  bankrupt, 
after  his  bankruptcy,  gave  a  promissory  note  to  the  plaintiff 
one  of  his  creditors,  for  part  of  his  debt,  it  was  held  that  the 
note  was  given  on  a  good  consideration  (u).  And  a  note 
given  by  the  purchaser  of  an  estate  to  tne  vendor  for  the 
purchase-money,  though  the  contract  be  void  by  the  Statute 
of  Frauds,  is  made  on  sufficient  consideration  (ar). 


445;  Walt4m  r,Mascall,  14  L.  J., 
ISsLdL  54;  18  M.  &  W.  453,  S.  C; 
Gfok  ▼.  Ltmg,  Our.  &  M.  610.  At 
least,  if  the  note  be  payable  at  a 
fotore  daj,  for  then  the  note 
amounts  to  an  a^ireement  to  give 
time  to  the  original  debtor,  and 
that  indolgenoe  to  bim  is  a  con- 
sderation  to  the  maker.  Balfour 
▼.  Sea  Fire  and  L\fe  Tnntrance 
Ofmpat^,  3  C.  B.,  N.  S.'  800. 
Seeuiy  if  the  original  debtor  is 
dead  and  has  no  representatiye. 
JfelsotiY.  SerUj  4  M.  ft  W.  795; 
rerersing  Serle  y.  Waterworth^  4 
M.  &  W.  9;  6  Dowl.  684,  S.  C. 
Bat  if  the  note  be  payable  inime- 
diatdj,  it  is  oonceiyed  that  the 
pre-existing  debt  of  a  stranger 
could  not  be  a  consideration,  anless 
it  were  taken  in  satisfaction,  or 
imless  credit  had  been  giyen  to  the 
ariginal  debtor  at  the  maker's  re- 
qnert.     Oroftt  y.  BeaU,  11  C.  B. 


172,  ace. 

{q)  Heywood  y.  Wat$a%f  4 
Bing.  496 ;  1  M.  &  P.  268,  S.  C. 

(r)  Baher  v.  Walker,  14  M.  & 
W.  466.  y^       ff 

{t)  See  the  note  to  Wennall  v.      /  ^  .    ^  Jl/5 

y.  Kenyony  11  Ad.  &  B.  438.  /    f^Q  ^ 

(i*)  TVueman  v.  Fewton,  Cowp.   ^^  ^  /  ' 

544;  and  see  Brim  y.  Braham,  1 

Bing.  281 ;  8  Moore,  261,  S.  C. 
(«)  Jones  y.  Jonee,  6  M.  &  W. 

84.     Perhaps  this  case  may  be 

rested  on  another  ground. 

A  majority  of  the  Court  of  Ex- 
chequer haye  recentlj  held  that  a 

bill  giyen  since  the  repeal  of  the 

usury  laws  to  repaj  a  debt  with 

usurious  interest  contracted  during 

the  existence  of  the  usury  laws  is 

binding.  Flight  y.  Beed,  22  L.  J., 

Exch.  265 ;  1  H.  &  C.  708,  S.  C. 
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Between  immediate  parties— that  is,  between  the  drawer 
and  acceptor,  between  the  payee  and  drawer,  between  the 
payee  and  maker  of  a  note,  between  the  indorsee  and  in- 
dorser,  the  only  consideration  is  that  which  moved  from  the 
plaintiff  to  the  defendant,  and  the  absence  or  failure  of  this 
is  a  good  defence  to  an  action.  Thus,  where  a  bill  was 
drawn  in  the  regular  course  of  trade,  and  delivered  to  the 
payee's  agent,  before  the  consideration  was  given,  and  the 
payee's  agent,  who  was  to  have  paid  the  consideration, 
failed,  the  payee  could  not  recover  against  the  drawer  (^). 
But,  between  remote  parties — for  example,  between  payee 
and  acceptor,  between  indorsee  and  acceptor,  between  in- 
dorsee and  remote  indorser,  two  distinct  considerations,  at 
least,  must  come  in  question :  first,  that  which  the  defend- 
ant received  for  his  liability ;  and,  secondly,  that  which  the 
plaintiff  gave  for  his  title.  An  action  between  remote  par- 
ties will  not  fail  unless  there  be  absence  or  failure  of  both 
these  considerations  (z).  And  if  any  intermediate  holder 
between  the  defendant  and  the  plaintiff  gave  value  for  the 
bill,  that  intervening  consideration  wiU  sustain  the  plaintiff's 
title  (a). 

Thus  it  is  no  defence  to  an  action  by  an  indorsee  for  value 
against  an  acceptor,  that  the  acceptor  received  no  value  (b). 
Nor  on  the  other  hand,  that  though  the  acceptor  received 
value,  the  indorsee  gave  none.  On  the  same  principle,  if 
the  acceptance  were  without  consideration,  and  ihe  plaintiff, 
the  indorsee,  knew  it,  he,  as  a  general  rule,  can  recover  no 
more  than  he  gave  for  the  biU  (c)  ;  for,  suppose  the  bill  to 
be  for  100/.  and  that  the  indorsee  gave  60/.  for  it,  if  he 


(y)  Puget  de  Bra*  y.  Ihrbes,  1 
Esp.  117;  Agtley  y.  Johnson,  29 
L.  J.,  Exch.  161 ;  5  H.  &  N.  137, 
S.  C,  where  it  was  held  that,  a 
promise  to  giye  condderation  in 
money  at  a  specified  f  ature  time 
haying  been  broken,  parties  liable 
on  the  bill  haye  a  nght  to  treat 
the  payment  of  money  as  the  con- 
sideration, and  not  \i»  promise  to 
pay  it,  Jeffries  y,  Austen,  1  Stra. 
674 ;  Jackson  y.  Warrviok,  7  T. 
R.  121.  In  Munroe  y.  Bordier, 
19  L.  J.,  C.  P.  133 ;  8  C.  B.  862, 
S.  C,  it  seems  to  be  held,  that  a 
payee  who  takes  a  bill  bond  fide 
for  yalne  from  a  person  to  whom 
the  drawer  had  entrusted  the  bill, 
but  who  parts  with  it  against  his 
instmctions,  acqnires  a  title. 

Indeed,  a  payee,  when  he  is  a 


third  person,  seems  to  haye  the 
same  title  as  the  first  indorsee  of 
a  bill  payable  to  the  drawer's  own 
order.  Poirier  v.  Morris,  2  E.  & 
B.  89. 

(z)  Robinson  y.  Reynolds,  2  Q. 
B.  l96;  Thiedemann  y.  Gold- 
Schmidt,  1  De  G.,  F.  &  J.  4. 
See  Agra  and  Mastemum  y. 
Leighton,  36  L.  J.,  Exch.  33; 
L.  R.,  2  Exch.  56,  8.  C,  where 
an  equitable  plea  stating  facts 
amoonting  to  a  failure  of  both 
these  considerations  was  held 
good. 

(a)  Hunter  y.  Wilson,  19  L.  J., 
Exch.  8;  4  Exch.  489,  S.  C. 

(d)  CoUins  y.  Martin,  1  Bos.  & 
Pul.  661. 

(c)  Wiffen  v.  Roberts,  1  Esp. 
261. 


recover  100/.  from  Ibe  acceptor,  the  acceptor  having 
sred  that  sum  of  the  drawer,  the  drawer  might  recover 
K)/.  from  the  indorsee  as  money  received  to  the  drawee's 

')■ 

B  entire  failure  of  the  conaideration  has  the  eame  effect  f 
original  and  total  absence.  A.  appointed  B.  his  exe-  ^ 
and  gave  him  a  promissory  note,  payable  on  demand, 
101.,  in  consideration  of  the  trouble  he  would  have  in 
ffice  of  executor  after  A.'s  death.  B.,  however,  died 
but  hiB  executors  brought  an  action  on  the  note 
)t  A.  It  was  held,  that,  as  the  consideration  for 
ote  had  totally  failed,    the  action  was  not  maintain- 


is  DO  defence  to  ao  action  by  an  indorsee  for  value  s<m<x<^ 
it  an  accommodation  acceptor,  who  has  received  no 
leration,  that,  at  the  time  the  plaintiff  took  the  bill 
ew  the  defendant  had  received  no  value(y}  ;  unless, 
d,  the  plaintiff  took  it  of  a  person  who  held  it  for  a 
rular  purpose,  and  was  therefore  guilty  of  a  breach  of 
in  transferrine:  it  to  the  plaintiff,  and  the  plaintiff, 
e  time  of  taking  it,  was   ct^nizant  of  the  circum- 


accommodation  bill  is  a  bill  to  which  the — 

J  party,  be  he  acceptor,  drawer,  or  indorser,  has  put  "^ 
lame,   without  consideration  {h),    for   the   purpose   of 
iting  or  accommodating  some  other  party,  who  desires 
ise  money  on  it  and  is  to  provide  for  the  bill  when 


Janet  t.  Bihbert,  2  Stark. 
Thew  Dbgerr&tions  do  not 

to  Ka  Kccofnmodation  tkc- 
M,  properly  bo  called. 
SaUy  T.  Binde,  2  C.  &  M. 
iC.  &P.  316,  S.  C.i  WelU 
tlnnt,  5  M.  &  W.  7. 

Smith  T.  Knox,  3  Esp.  17) 
Mv,  Martdm,  I  Tumt,  22*i 
n  V.  Poeoclte,  6  Taant.  193 ; 
r«h,  14,  S.  C;  Bank  of 
id  T.  Bereffard,  6  Dow.  287 : 
«  PepUwall  y.  WiUcn,  1 
■64)  and  Wiffmy.RobeTti, 
I.   281 ;  and  Bee  Jewell  i. 

16C.  B.  684)86L,  J.,  Ex. 

B.,  2  Ex.  56. 

If  a  OMBUge  be  tent  com- 


pristne  facts,  the  commimicatioD 
of  which  would  impD)^  the  title 
to  a  bill,  there  is  do  presmnptioD 
that  the  mesaage  was  deliverfd : 
iU  deliTBry  mnst  be  proved.  Mid- 
dlelon  ».  Banted,  4  Esch.  2*1. 
See  the  Chapter  on  Tkanbpbb. 

(A)  As  to  bit  remedy  for  the 
coeta  of  an  actioa  brought  agaJoBt 
him,  see  post.  Chapter  xxxiii. 

(t)  Bills  drawn  Bpecificallj,  the 
one  against  the  other,  for  the  samo 
amonnt,  are  not  in  tbia  eeose  ac- 
commodadon  bills.  See  the  Chap' 
ter  on  Bankedptct.  Birdmv. 
BenUn,  9  Q.  B.  B43)  16  L.  J.,  Q. 
B.  863,  S.  C;  see  also  King  t. 
PMllip*,12M.kW.70&. 
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LUblUty  of  party 
Booommodated. 


Partial  absmoe 
or  failure  of 
ooDsideiatlon. 


A  party  who  procnres  another  to  lend  his  acceptance, 
thereby  engages  either  himself  to  take  up  the  bill,  or  else 
within  a  reasonable  time  before  the  bill  becomes  due  to  pro- 
Tide  the  accommodation  acceptor  with  funds  for  so  doing, 
or,  lastly,  to  indemnify  the  accommodation  acceptor  against 
the  consequences  of  non-payment  (A).  And,  therefore,  where 
the  drawer  of  a  bill,  accepted  for  his  accommodation,  a  week 
before  the  biU  became  due,  handed  over  bank  notes  to  the 
acoommodation  acceptor,  it  was  held  that  he  could  not  him- 
self revoke  this  payment  and  therefore  that  his  bankruptcy 
before  the  biU  became  due  did  not  amount  to  a  revoca- 
tion (I). 

The  effect  of  indorsing  or  otherwise  transferring  an  over- 
due accommodation  bill,  will  be  tother  considered  hereafter 
in  the  chapter  on  Tbansfeb.    . 

Where  a  defendant  can  insist  on  a  total  want  of  considera- 
tion as  a  defence,  he  may  also  set  up  its  partial  absence  or 
failure,  as  an  answer  pro  tanto.  Thus  in  an  action  by  the 
drawer  of  a  bill  for  19/.  5s.,  payable  to  his  own  order, 
against  the  acceptor,  it  appearing  that  the  bill  was  accepted, 
for  value  as  to  10/.,  and  as  an  accommodation  to  the  plaintiff 
as  to  the  residue.  Lord  EUenborough  held,  "  that  although 
with  respect  to  third  persons  the  amount  of  the  biU  might 
be  19/.  5s, f  jet  as  between  these  parties  it  was  an  acceptance 
to  the  amount  of  10/.  only"  (m). 

But  the  money  as  to  which  the  consideration  fails  must  be 
of  a  specific  ascertained  amount,  for  the  jury  cannot,  in  an 
action  on  a  bill  or  note,  assess  by  way  of  set-off  the  damages 
arising  from  a  breach  of  contract,  but  the  defendant  must  be 
left  to  his  cross  action.  Drawer  against  the  acceptor  of  a 
bill :  the  plaintiff  agreed  to  let  a  house  to  the  defendant  for 
twenty-one  years,  and  in  consideration  of  £00/.,  to  be  paid 
by  three  bills,  to  be  drawn  by  the  plaintiff  and  accepted  by 
the  defendant,  agreed  to  execute  a  lease  for  that  term.  The 
bill  in  question,  and  two  others,  were  drawn  and  accepted 
accordingly,  and  the  defendant  was  inmiediately  let  into 
possession;  but  the  plaintiff  refused  to  execute  the  lease. 
It  was  argued,  therefore,  that  the  consideration  had  failed. 
But  Lord  EUenborough,  and  afterwards  the  Court,  on  a  mo- 


(ib)  Reynolds  t.  Doyle,  1  M.  & 
G.  758;  2  Scott,  N.  R.  45,  S.  C. 

(/)  YaU$y,Hoppe,  9  C.  B.541. 
Hftd  the  payment  been  a  franda- 
lent  preference,  it  would  of  ooorse 
have  been  otherwise. 

(m)  Mamell  t.   WiUiams,   2 


Stark.  166$  Barber  v.  BaaKhouMe^ 
Feake,  61 ;  Clarke  y.  Lazarus,  2 
M.  &  G.  167;  2  Scott,  N.  R.  391, 
S.  C. ;  Agra  and  Mastervum  v. 
Leighton,  86  L.  J.,  Ex.  33;  L.  B., 
2  Ex.  56. 
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tion  for  a  new  trial,  held,  that  it  was  no  defence  to  the  action,      chapter 
that  the  defendant  was  bound  to  pay  the  bills  and  might  ^ 

have  his  remedy  on  the  agreement  for  non-execution  of  the 
lease  (»).  Where  the  consideration  for  an  acceptance  was 
goods  sold,  and  the  vendor  forcibly  retook  possession,  the 
consideration  was  held  not  to  have  failed  i  o).  So,  where  a 
bill  or  note  is  given  for  goods  sold,  or  work  done,  the  price, 
amount,  and  quali^  of  the  goods,  or  work,  cannot  be  dis- 
puted in  an  action  on  the  bill  {p).  So,  where  work  had 
been  done  by  the  plaintiff  for  the  defendant,  for  which  the 
plaintiff  charged  the  defendant  68/.,  and  the  defendant  paid 
the  plaintiff  43/.  in  money,  and  gave  him  a  bill  for  the  re- 
maining 20/.;  it  is  no  defence  to  an  action  by  the  plaintiff 
against  the  defendant  on  the  bill  that  the  work  done  was 
not  worth  43/.  {g). 

And,  where  the  amount  for  which  the  consideration  fails 
is  unliquidated,  a  bill  in  equity  for  an  injunction  to  restrain 
an  action  on  the  bill  of  exchange  and  for  an  account  cannot 
be  maintained  (r). 

Fraud  is  an  artifice  to  deceive  and  injure.  fbaud. 

Fraud  avoids  every  contract  and  every  act.  '^  Fraud," 
says  the  Lord  Chief  Baron, ''  cuts  down  everything.  The 
law  sets  itself  against  fraud  to  the  extent  of  breaking 
through  almost  every  rule,  sacrificing  every  maxim,  getting 
rid  of  every  ground  of  opposition.  The  law  so  abhors  fraud 
that  it  will  not  allow  technical  difficulties  of  any  kind  to  in- 
terfere to  prevent  the  success  of  justice  and  truth"  («). 

If  the  consideration  for  a  bill  can  be  shown  to  be  vitiated 
by  fraud,  of  which  the  defendant  was  ignorant  when  he  gave 
the  bill,  andy  if  the  defendant  has  derived  no  benefit  from 
the  contract^  but  has  elected  to  repudiate  it  as  soon  as  he 
knew  of  the  ft-aud,  he  has  a  defence  to  an  action  on  the  bill 
at  the  suit  of  the  party  to  whom  he  gave  it  (t).    Defendant 


(»)  Moggeridge  t.  Jonei,  14 
Eas^  486;  3  Camp.  9»,  8.  C; 
SpiUer  t.  Weitlake,  2  B.  &  Ad. 
165 ;  Mann  y.  Lent,  10  B.  &  C. 
877;  Grant  r.  Welehman,  16  East, 
207 ;  Cuff  v.  Browne^  6  Price, 
297. 

Co)  Stephens  t.  WUkimon,  2  B. 
&  Ad.  S2bi  see  bSsq  Jones  t.  Jones, 
B'hl.StW.HiundLomasY.Brad^ 
sham,  19  L.  J.,  C.  P.  273;  9  C.  B. 
620,  S.  C. 

Cp)  Morgan  t.  Biehardsonj  7 


East,  482,  n.;  3  Smith,  487,  S.  C; 
2)fe  y.  Chvynne,  2  Camp.  346; 
Obbard  Y.  JSetham,  1  M.  &  M. 
483;  WarmehT,  Nairn,  10  Ezch. 
762. 

(q)  Trieky  y.  Larne,  6  M.  & 
W.  278. 

(r)  Glennie  y.  Imrie,  8  T.  &  C. 
436. 

(j)  Rogers  y.  Hadley,  82  L.  J., 
ExcL  248. 

(e)  MilU  y.  Oddy,  2  C,  H.  & 
R.108. 
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gave  plaintiflF  a  protniesory  note  for  some  pictures.  It  was 
proposed  to  prove  that  the  sum  for  which  the  note  was 
given  infinitely  exceeded  the  value  of  the  pictures.  Lord 
Ellenborough — "  I  will  not  admit  the  evidence  for  the  pur- 
pose of  reducing  the  damages,  bj  showing  that  the  pictures 
were  of  an  inferior  value;  but,  if  you  can,  by  the  inadequacy 
of  the  value,  and  other  circumstances,  prove  fraud  on  the 
part  of  the  plaintiff  so  as  to  show  that  there  was  no  con- 
trcuit  at  all,  the  evidence  will  be  admissible :  if  it  fall  short 
of  that,  it  will  be  unavailing"  (ti).  So,  if  a  horse  is  war- 
ranted, a  check  is  given,  and  the  horse  turn  out  unsound, 
the  breach  of  the  watTanty  is  no  answer  to  an  action  on  the 
check ;  but  if  the  seller  knew  of  the  unsoundness,  there  is 
fraud;  there  was  no  contract,  and  no  action  lies  on  the 
check,  at  the  suit  of  the  seller  (ar),  if  the  horse  be  tendered 
back.  So,  if  by  fraudulent  representations  a  man  induces 
another  to  give  him  for  a  business  more  than  it  is  worth, 
and  take  a  bill  in  payment,  he  cannot  recover  on  the  bill(y). 
So  where  the  plaintiff  had  distrained  goods  of  the  defendant 
on  the  premises  of  the  plaintifTs  tenant,  and  the  defendant, 
to  get  rid  of  the  distress,  accepted  the  bill  in  question,  it 
appearing  that  there  was  no  rent  due  at  the  time  of  the  dis- 
tress. Best,  J.,  left  it  to  the  jury  to  say,  whether  the  plaintiff 
had  not  fabely  represented  to  the  defendant  that  the  rent 
was  due,  in  order  to  induce  him  to  give  his  acceptance,  and 
that,  if  so,  the  acceptance  was  fraudulently  obtained,  and 
the  defendant  was  entitled  to  a  verdict  (z). 


Fnujd  at  etootioD.       But  where  the  defendant  insists  on  the  fraud  as  a  defence, 

he  must  altogether  repudiate  the  contract,  and  retain  no 
benefit  under  it  (a). 


BiUs  and  notes 
In  fraud  of  tlilM 
penoDB. 


Equally  unavailing  is  the  instrument,  if  it  were  given  in 
fraud  of  third  persons. 

An  insolvent  proposed  to  compound  with  his  creditors, 
but  the  plaintiffs,  being  creditors,  refused  to  execute  the 


(u)  Solomon  ▼.  Turner,  1  Stark. 
51.  Bat  it  is  conceiTed  that  this 
mling  is  wroDg  if  the  defendant 
kept  the  picture. 

i^w)  Lewis  v.  Cosgrave,  2  Tannt. 
2. 

(y)  Archer  v.  Bam/ord,  3  Stark. 
176. 

(z)  Cfrew  T.  Bevan,  3  Stark. 
184. 

{a)  Archer  v.  Bam/ord,  snpra; 


and  see  Clarke  y.  Bixon^  E.,  B.  & 
£.  148.  As  to  Pleadino,  see 
the  Chapter  on  that  sabject.  Yet 
the  Conrt  of  Excheqaer  have  held, 
that  a  plea  of  frand  to  an  action 
for  goods  sold  and  delivered  is 
good.  Lawton  y.  Elmore^  27  L. 
J.,  Exch.  141.  For  g^oods  may  be 
sold  and  deliyered,  e.  g.,  nnder  a 
written  contract,  and  yet  not  ac- 
cepted. 
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deed  of  compoeition,  unless  the  insolvent  gave  them  a  pro- 
miasorj  note  for  the  residue  of  his  debt  to  them.  He  accord- 
inglj  did  BO,  without  the  knowledge  of  the  other  creditors, 
and  the  plaintiffs  and  the  rest  of  the  creditors  then  signed 
the  composition  deed.  The  note  was  held  yoid,  as  a  fraud 
on  the  other  creditors  (d).  But  if  the  insolvent  paj  the 
bill  or  note  when  due  to  the  holder,  he  cannot  recover  back 
from  the  creditor  the  monej  so  paid  (e).  And  the  note  is 
equally  void,  if  given,  not  by  the  insolvent,  but  by  a  third 
person.  So,  the  note,  being  given  with  a  fraudulent  inten- 
tion, would  have  been  void,  though  the  composition  had 
never  been  effected  (d).  And  any  better  security  than  the 
other  creditors  have,  though  for  the  same  amount,  if  taken 
without  their  knowledge,  is  void  as  a  fraud  on  them.  "  The 
real  question  is,"  says  Le  Blanc,  J.,  "  whether  one  creditor 
be  put  in  a  better  situation  than  he  stipulated  for  with  the 
other  creditors,  and  it  is  immaterial  whether  that  be  done 
by  receiving  more  money,  or  that  which  is  meant  to  procure 
bim  more  money,  namely,  a  better  security  for  the  same 
sum"  (e). 

In  these  cases  the  creditor  and  the  insolvent,  though 
"participes  criminis^  are  not  "i«  pari  delicto**  It  is 
oppression  on  one  side  and  submission  on  the  other.  "  It 
can  never,"  says  Lord  £llenborough,  "be  par  delictum 
when  one  holds  the  rod  and  the  other  bows  to  it "  (f ). 

A  compounding  creditor  cannot  split  his  demand,  and 
compound  for  part,  and  afterwards  sue  for  the  residue,  un- 
less he  acquaint  the  other  creditors  with  his  proceeding. 
Therefore,  where  the  plaintiff  held  two  bills,  drawn  by  the  in- 
solvent, both  due,  one  for  400/.,  the  other  for  156/.  19«.  \0d.\ 
and  expecting  that  the  acceptor  would  pay  the  first,  inserted 
in  the  schedule  attached  to  the  composition  deed  the  amount 
of  the  second  only  as  his  debt,  it  was  decided  that  he  could 
not  afterwards  sue  the  insolvent  on  the  first  bill  {g).     So,  if 


CHAPTER 
X. 


(*)  QmUhdtt  Y.  JSenneH,  2  T. 
R.  763 ;  Kniffht  t.  Hunt,  6  Bing. 
432;  3  M.  &  P.  18,  S.  C;  Bryant 
▼.  Christ Uf  1  Stark.  329;  and  see 
Ibok  T.  Tuek,  4  Bing.  224 ;  13 
Moore,  435. 

(e)  WiUon  t.  liay,  10  Ad.  &  E. 
82;  2  Per.  &  Day.  253,  8.  C, 
OTermling  Turner  y.  HoolCf  1  D. 
&  R.,  N.  P.  C.  27. 

(d)  WelUY.Oirling,lB.&B, 
447;  3  Moore,  79,  S.  C. 

(«)  Leicetter  r.  RoUt  4  East, 
372,  OTermling  Fe%$e  t.  Randall, 
6  T.  B.  146. 


(/)  Smith  y.  Cliff,  6  M.  &  S. 
160;  Smith  v.  Bromley ^  2  Dong. 
695,  697;  Atkinson  y.  Benby,  80 
L.  J.,  Exch.  361;  31  L.  J.  362, 
S.  C.  in  error.  The  money  paid 
at  the  time  may  be  recovered  back. 
Bat  if  a  bill  be  giyen  afterwards 
and  volnntarily  paid,  it  has  been 
held  that  the  money  cannot  be  re- 
coyered  back.  WiUon  y.  Bay,  10 
Ad.  &  £.  82. 

(g)  Britten  y.  Hughes,  5  Bing. 
460;  8  M.  &  P.  77,  S.  C.  oyer- 
mling,  perhaps,  Payler  y.  Homer- 
sham,  4  M.  &  Sel.  423;  and  see 
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Wbereaparty 
who  has  been 
defraaded  most 
pay  a  bill  or 
TuoietAgneA  by 
him  without 
o(»i8ldenitloii. 


the  agreement  of  compoBition  contain  a  stipulation  that  all 
securities  shall  be  given  up,  if  the  compounding  creditor 
holds  bills  drawn  by  the  defendant  and  accepted  by  a  third 
person,  and  he  afterwards  receives  the  amount  of  these  bills 
n*om  the  acceptor,  he  must  refund  the  money  to  the  insol- 
vent (A).  But  he  may  retain  money  so  received^  if  the 
agreement  of  composition  contained  no  stipulation  for  the 
surrender  of  securities  (t).  A  creditor  who  holds  a  bill, 
and  accepts  a  composition,  impliedly  engages  that  the  bill 
is  in  his  own  hands.  If,  therefore,  an  indorsee  of  the  bill 
afterwards  compels  the  compounding  debtor  to  pay  the  bill, 
the  latter  may  recover  the  amount  from  the  compounding 
creditor  as  money  paid  to  his  use  (A),  unless  the  debtor 
made  the  payment  voluntarily  to  a  holder  who  was  a  mere 
agent  of  the  original  creditor,  and  known  by  the  debtor  to 
be  so  (I).  If  the  creditors  of  an  insolvent  compound  with 
him,  and  take  notes  of  hand  for  the  amounts  of  their  respec- 
tive compositions,  and  one  creditor,  in  addition  to  his 
note  of  hand,  fraudulently  and  clandestiDely  take  a  further 
security,  his  dealing  with  the  insolvent  is  one  entire 
transaction,  and  he  cannot  recover,  even  on  the  promissory 
note  (m). 

So,  if  a  man  becomes  surety  for  another  for  the  price  of 
goods — as,  for  example,  by  joining  him  in  a  joint  and  several 
note,  and  the  party  to  whom  the  surety  is  responsible  con- 
ceals from  him  a  stipulation  for  an  additional  sum,  which  it 
is  secretly  agreed  between  himself  and  the  principal  that 
the  principal  shall  pay  in  liquidation  of  an  old  debt,  that 
is  a  fraud  on  the  surety,  and  releases  him  from  his  engage- 
ment (n). 

But  where  a  fraud  has  been  practised  on  the  maker  or 
acceptor,  an  indorsee  for  value  without  notice  may,  never- 
theless, recover  against  him.  Thus  we  have  seen,  that 
though  a  partner  fraudulently  use  the  names  of  his  co-part- 
ners, they  will  all  be  bound  to  pay  an  innocent  indorsee  (o). 
So,  in  an  action  by  the  indorsee  against  the  maker  of  a  note 


Holmer  v.  Ft««r,  1  Eep.  132;  Cecil 
T.  Plaittow,  1  AnBt.  202.  Not  bo 
where  debtor  omitB  bill  from  sche- 
dide;  Buvelct  ▼.  MUU,  L.  B.,  1 
Q.  B.  104. 

(h)  Stock  y.  Mamumf  1  B.  & 
P.  286. 

(i)  Thomoi  T.  Cowrtnay,  1  B. 
&  Aid.  1. 

(*)  ffawley  v.  Beverley,  6  M. 
h  G.  221. 


(0  CHhion  T.  Bruce,  5  M.  & 
G.  399. 

(m)  Hofcden  r.  Haigh,  11  Ad. 
&  £.  1083 ;  and  see  In  re  Crou, 
4  Be  G.  &  S.  864. 

(n)  Pideock  v.  BUhop,  8  B.  & 
C.  605;  6  D.  &  R.  605,  S.  C.  See 
Uiese  qnestions  more  fally  dis- 
cnssed  in  the  Chapter  on  Fbin- 

GIPAL  AND  SUBKTY. 

(o)  Ante,  see  Pabtkebship. 
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ibirteen  ^ears  old,  the  defendant  obtained  a  rule  nisi  to  set       chapter 

aside  a  judgment  by  default^  on  an  affidavit  that  he  the  fl 

defendant  was  swindled  out  of  the  note.  An  affidavit  being 
made  on  the  other  side,  that  the  plaintiff  took  the  note  band 
fide,,  and  gave  a  valuable  consideration  for  it,  the  Court 
held,  that,  Aotrever  improperly  ii  might  have  been  obtainedy 
a  third  person,  who  took  it  fairly  and  gave  a  consideration 
for  it,  was  entitled  to  recover,  and  they  discharged  the 
nile(p).  A.,  by  fidse  representations,  induced  B.  to  sign 
his  name  to  a  blank  stamped  paper,  which  A.  afterwards 
secretly  filled  up  as  a  promissory  note  for  100/.,  and  induced 
C.  to  advance  him  100/.  upon  it.  A.  was  indicted  for 
defrauding  C.  Held,  that  C.  had  his  remedy  against  B. 
on  the  note,  and  that  the  fraud,  therefore,  not  being  upon 
C,  but  upon  B.,  the  indictment  was  not  sustained  by  the 
evidence  {q\ 

The  consideration  given  for  a  bill  or  note  must  not  be  coksideba- 
illegal.    It  is  said,  that  the  test,  whether  a  contract  be  con-  tions  illb- 
taminated  with  an  illegal  transaction   is  this:   Does  the  2onlaw^^ 
plaintiff  require  any  aid  m>m  the  illegal  transaction  to  esta- 
blish his  case?  (r)     Considerations  or  contracts  are  illegal, 
either,  first,  at  common  law;  or,  secondly,  by  statute  («). 

Considerations  illegal  at  common  law  are  the  following: —  immwmL 
Firsty  such  as  violate  the  rules  of  religion  or  morality » 
Though  the  law  does  not  pretend  to  enforce  religious  or 
moral  obligations  as  such,  yet  it  seizes  every  opportunity  of 
countenancing  them ;  and,  therefore,  will  not  assist  a  man 
whose  claim  for  redress  is  founded  on  their  violation.  *'  Ex 
turpi  causd  non  oritur  actio J^  **  Justice,"  says  Lord  Mans- 
fielo,  **  must  be  drawn  from  pure  fountains." 

Thus,  for  example,  a  bond  or  note  given  in  consideration 
of  future  illicit  cohabitation  is  void,  but  past  cohabitation  is 
not  an  illegal  consideration  so  as  to  avoid  a  deed,  though  it 
is  not  sufficient  to  support  a  promise  (t).  So  the  rent  of 
lodgings  knowingly  let  for  the  purpose  of  prostitution,  is 


(p)  Morris  t.  Lee,  2  Ld.  Rarm. 
1896;  1  Stn.  629,  8.  C;  Bavley, 
6th  ed.  509;  Tkisdemanny,  Oold^ 
Bckmidt,  1  De  O.,  F.  &  J.  4. 

( ^)  Rem  T.  Beoettf  Bury  Snmmer 
AMiifii,  1829,  eoram  Qarrow,  B. 

(r)  Simpmn  t.  Blan,  7  Taunt 
346;  2  Manh,  642,  8.  C. 

(f )  The  reader  mnit  not  expect 
a  oooiplete  enomeratian  of  all  the 


illegal  oonfflderations  affecting  a 
contract,  bat  only  snch  as  are  o£ 
most  freqaent  occurrence,  or  asef  ul 
as  illustrating  some  principle. 

h  Aid. 651 ;  Gibiony, IHekie,SU. 
&  SeL  468;  J^ye  t.  Mouly,  6  B. 
&  C.  188;  9  D.  &  R.  165,  S.  C; 
Bea^imowt  r.  Reeve,  15  L.  J.,  Q.  B. 
141;  8  Q.B.  488,8.0. 
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In  eontimTenUoii 
of  pabllc  policy. 


an  illegal  consideration  (u),  A  wager  as  to  the  sex  of  a 
third  person  is  illegal,  because  it  tends  to  indecent  evidence, 
to  injure  the  feelings  of  the  individual,  and  disturb  the 
peace  of  society  (v).  So  is  a  wager  as  to  whether  an  un- 
married woman  had  borne,  or  would  have,  a  child  (x).  And 
any  bill  or  note  founded  on  such  illegal  considerations  would 
be  void. 

The  second  sort  of  agreements,  illegal  at  common  law,  are 
such  as  contravene  public  policy. 

If  it  be  merely  doubtful  whether  an  agreement  be  at  vari- 
ance with  the  public  interest,  it  is  not  void;  it  must  be 
clearly  and  indubitably  in  contravention  of  public  policy  (^). 
A  contract  in  general  restraint  of  trade,  as,  not  to  carry  on 
a  particular  business  anywhere  in  England,  is  illegal  and 
void ;  though  an  agreement  not  to  trade  within  a  specific 
distance  of  a  particular  place,  or  not  with  certain  customers, 
IS  good  (z),  although  unlimited  in  point  of  time  (a).  A 
contract  in  general  restraint  of  marriage  is  void  (6),  as,  a 
bond  given  by  a  widow  conditional  for  the  payment  of  a 
sum  of  money  if  she  should  marry  again  (c).  And  it  makes 
no  difference  that  the  restraint  is  only  for  a  limited  period, 
as,  for  six  years  (d).  An  undertaking  for  reward  to  procure 
a  marriage  between  two  parties  is  void(6).  A  contract 
tending  to  the  injury  of  the  revenue,  by  evading  or  violating 
the  customs  and  excise  laws,  is  illegal  {/).  But  if  a  trader 
sell  goods  with  the  mere  knowledge  that  the  purchaser 
intends  to  make  an  illegal  use  of  them,  without  in  any  way 
lending  his  aid  to  the  effectuation  of  the  unlawful  purpose, 


(t*)  CKrardy  v.  Richardson^  1 
Esp.  13;  Howard  Y.  Hodget^  Selw. 
N.  P.  7th  ed.  68. 

(t>)  Da  Costa  y.  Jone$,  Cowp. 
729. 

(a?)  DttchburnY.  Goldsmith,  4 
Camp.  152. 

(y)  Richardson  y.  Mellishf  2 
Bing.  229;  9  Moore,  485,  S.  C. 

(z)  Co.  Litt.  206,  b.n.l;  Him- 
look  y.  Blacklowej  2  Sannd.  156, 
n.  1;  Mitahel  y.  Reynolds^  1  P. 
Wms.  181;  10  Mod.  130,  S.  C; 
Davis  y.  Mason,  6  T.  R.  118 ; 
Ward  y.  Byrne,  6  M.  &  W.  648; 
TalUs  Y.  Tallis,  1  E.  &  B.  391. 
Where  the  ooyenant  is  not  to 
carry  on  business  within  two  dis- 
tricts, one  small  and  reasonable, 
and  the  other  large  and  unreason- 


able, it  is  diyisible.  See  Mallow 
V.  May,  11  M.  &  W.  658 ;  Green 
y.  Price,  13  M.  &  W.  696 ;  Price 
Y.  Green,  16  M.  &  W.  846. 

(a)  Pemberton  y.  Vavghan,  12 
Q.  B.  87;  Sainter  y.  Ferguson,  7 
C.  B.  716. 

(ft)  Lowe  V.  Peers,  4  Bnrr. 
2226. 

(o)  Baker  y.  White,  2  Vem, 
215. 

(d)  Hartley  y.  Rice,  10  East, 
22 

(«?)  Hall  y.  PoUer,  3  Lev.  411 ; 
Roberts  y.  Roberts,  3  P.  Wms. 
66;  Com.  Dig.  Chancery,  3  Z.  8. 

(/)  Biggs  v.  Lawrence,  8  T. 
R.  454;  Vandyk  y.  Hewitt,  1 
East,  97;  Taylor  y.  Orowland  Gas 
Company,  10  Exch.  293. 
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he  maj  sostain  an  action  on  the  contract  {g)»  Considera- 
tions impeding  the  coarse  of  public  justice,  as,  dropping  a 
criminal  proeecution  for  a  felonj  or  a  public  misdemeanor, 
or  suppressing  evidence,  are  illegal  considerations  (A).  But 
it  has  been  held  that  compounding  a  private  misdemeanor  is 
a  good  consideration  for  a  note  (t).  A  wager  on  the  result 
of  a  criminal  prosecution  is  illegal  (A).  A  note,  given  after 
conviction  to  the  prosecutor,  for  the  expenses  of  the  prose- 
cution, the  amount  of  which  b  settled  hj  ^e  Court,  is 
legal  (/).  So,  though  the  particulars  of  the  airangement 
are  not  communicated  to  the  Court  and  sanctioned  bj 
them  (jn).  And  the  substitution  of  a  good  bill  for  a  forged 
one,  at  the  instance  of  the  forger,  if  unaccompanied  with 
any  stipulation  to  stifle  a  prosecution  for  forgery,  is  not 
illegal  (n).  Contracts  respecting  the  sale  of  public  offices 
are  for  the  most  part  void  at  common  law  (o),  as  well  as  by 
statute.  Any  contract  tending  to  cause  a  neglect  of  duty  in 
a  public  officer  is  illegal.  Thus,  though  the  6  Greo.  2,  c.  31, 
authorizes  parish  officers  to  take  security  from  the  putative 
fiither  of  a  bastard  child  to  indemnify  the  parish,  it  is  not 
lawful  for  them  to  take  an  absolute  promissory  note  for  a 
sum  certain,  and  such  a  note  is  void.  "  It  is  a  shocking 
consideration,*'  observes  Lord  Ellenborough,  *<that  by 
means  of  such  a  security  as  this,  the  parish  officers,  who 
have  a  public  duty  imposed  upon  them  to  take  care  that  the 
father  shall  make  a  proper  provision  for  the  maintenance  of 
the  child,  acquire  an  interest  that  the  child  should  live  as 
short  a  time  as  possible"  (o).  Contracts  with  a  public 
enemy  are  illegal ;  and  a  bill  drawn  by  an  alien  enemy  on 
his  debtor  here,  and  indorsed  to  the  plaintiff,  a  British 
subject  resident  in  the  hostile  country,  cannot  be  recovered 
on,  though  the  plaintiff  do  not  sue  till  the  return  of  peace, 
and  though  he  were  resident  at  the  time  of  taking  the  bill 
in  the  hostile  country  (q).  But  where  a  British  prisoner  in 
France  drew  a  bill  on  an  English  subject,  and  indorsed  it  to 


CHAPTER 
X. 


iff)  Hadgwn  r.  Temple  ^  5  Taunt. 
181. 

(A)  Xerot  t.  Wallace,  8  T.  R. 
17;  Fallows  t.  Ihylar,  7  T.  R. 
475;  Edgeeanibe  y.  Hodd,  5  East, 
294. 

(i)  Drage  t.  Ibherton,  2  Esp. 
648 ;  and  see  Coppoeh  y.  Bower y 
4  M.  &  W.  861. 

{k)  Bcane  r.  Jonee,  6  M.  &  W. 
77. 

(0  Beeley  v.  Wingfield,  11 
East,  46;  see  Keir  t.  Lemah,  9  Q. 


B.  394. 

(m)  jKirk  y.  Striekmood,  4  B.  & 
Ad.  421;  1  N.  &  M.  276,  S.  C; 
and  see  Baker  t.  Ibwruhend,  1  B. 
Moore,  120. 

(«)  Wallace  t.  Ha/rdacre,  1 
Camp.  45. 

(jo)  Richardeon  t.  MellUh,  2 
Bmg.  229;  a  Moore,  435,  S.  C. 

{p)  Cole  T.  Oower,  6  East, 
110. 

{q)  Wlllison  v.  Patte$on,  7 
Taunt.  440. 
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the  plaintiff,  then  an  alien  enemj,  it  was  held,  that  after  the 
return  of  peace  the  plaintiff  might  recover  (r).  And  a  bill 
drawn  hy  a  British  prisoner,  in  favour  of  an  alien  enemy, 
cannot  be  enforced  hj  the  payee. 

Among  the  considerations  now  or  formerly  illegal  by 
statute  are  the  following  : — 

1.  Usury.  The  English  statates  on  this  subject  are  repealed. 
The  decisions  on  them,  however,  are  still  not  unimportant 
with  a  view  to  general  principles.  Moreover,  usuiy  laws 
exist  in  the  United  States  and  in  almost  all  foreign  ooim- 
tries.  In  France  and  Holland  they  have  been  repealed,  but 
re-enacted.  It  will  be  more  convenient  to  discuss  the 
nature  and  former  consequences  of  usury  in  the  Chapter  on 
Interest. 

2.  Gaming  considerations.  The  old  statute  16  Car.  2,  c.  7, 
avoided  all  securities,  written  or  oral,  given  to  secure  any 
sum  of  money  exceeding  100/.  lost  at  play  (<).  And  the 
9  Anne,  c.  14,  expressly  avoided  all  written  contracts  for 
any  sum  of  money  won  at  play,  or  by  betting  at  play,  or  lent 
for  playing  or  betting  {t);  and  by  subjecting  to  the  animad- 
version of  criminal  justice  all  winnings  above  10/.,  it  im- 
pliedly avoided  all  contracts  to  enforce  them  also  (u). 

Bodi  acts  avoided  judgments  for  gaming  debts,  but  the 
judgments  to  which  they  refer  are  voluntary  judgments 
given  by  the  loser,  and  not  judgments  obtained  by  an  ad- 
verse acticA  (x). 

Any  gamc^  whether  of  skill  or  chance,  was  wi^in  the 
act8(y). 

But  both  these  acts  are  now  repealed  by  the  8  &  9  Yict. 
c.  109,  8.  15,  except  so  much  of  the  statute  of  Anne  as  was 
altered  by  the  6  &  6  Will.  4,  c.  41. 

The  statute  8  &  9  Vict.  c.  109,  makes  cheating  at  play 
an  offence  indictable  as  obtaining  money  under  Silse  pre- 
tences (2;).  It  further  makes  all  gaming  contracts,  written 
or  oral,  null  and  void  (a). 


(r)  Antoine  t.  Morthead,  6 
Taunt.  287;  1  Manh,  558,  S.  C. 

(s)  See  BeTUinok  y.  Qmnop,  6 
Q.  B.  698. 

it)  See  also  12  Geo.  2,  c.  28, 
and  18  Greo.  2,  e.  84. 

(u)  Sect  6;  see  JkuMtree  t. 
Butchiituan,  10  M.  &  W.  85;  Ap- 
plegarth  v.  Oolleif,  10  M.  &  W. 
728. 

(a;)  Lane  t.  Ckapman,  11  Ad. 


&  E.  966;  8  P.  &  D.  668,  S.  C; 
affirmed  in  error,  ibid.  980. 

Of)  8igell  y.  Jehh,  8  Stark.  I. 

(«)  Sect  17. 

la)  Sect  18.  Bnt  not  iUegal  in 
the  sense  of  criminal,  or  in  sach  a 
sense  as  to  impose  on  the  sub- 
sequent holder  of  a  negotiable  in- 
stnimentthe  obligation  of  proTing 
the  consideration  he  himself  gaye. 
FUeh  y.  JoneM,  24  L.  J.,  C^  B.  298  ; 


Monef  leat  to  p)»T  at  anj  iUc^  g^oM  cumot  be  re- 
covered \>*A  by  the  lender.     "  Twa  princt[de,''  skjb  Lord  

AlMi^«r,  "wms  not  for  the  firvt  thne  laid  down  in  Comhoh 
f.  Bryct  (b),  but  that  cMe  finally  settled  that  the  repay- 
ment of  mooej  lent  for  the  expreeapaTpoaeof  accotni^ishuig 
an  illegal  object  cannot  be  mforced"  (c). 

To  diacnsa  in  detail  the  complicated  {voTiaiooB  of  the 
puning  acts,  and  the  minnte  distinctions  whittb  ariee  on 
tbem,  would  be  to  wander  from  the  main  subject. 

Hor«e-raoea,  though  legalized  by  13  Geo.  2,  c  19,  and  IS  b°( 
Geo.  2,  c  34,  were  within  the  ftHiner  acts  agwnst  gam- 
ing  (d^.  But  a  bet  under  10/.,  on  a  legal  herse-race,  was 
valid  (e)  ;  tbougb  a  bill  or  note  given  to  secure  it  wonld 
have  been  roid  \f)-  But  if  the  horse-race  be  for  a  eum  leas 
than  SOL  {g\  or  above  50/^  but  not  a  contest  between 
horses  nnming  on  the  turf,  the  bet  was  Toid  (A). 

A  bill  of  exchange  or  note  given  for  a  gaming  debt  was,  in> 
imtil  recently,  void,  even  in  the  hands  of  an  innocent  in-  '°" 
dorsee  for  value,  as  against  the  party  losing  at  play  :  but 
as  against  other  parties  it  was,  and  still  is,  valid.  Thus, 
if  a  bill  were  accmted,  or  a  note  made,  for  a  gaming 
deb^  no  party  oould  charge  the  acceptor  or  maker  (ij ; 
but  the  drawer  and  iudoreer  were  and  are  ueverthetesa 
liable  (il). 

The  same  rule  of  law  applied  to  bills  or  notes  given  for 
tibe  ransom  of  captured  ships  or  cargoes  (/)  ;  to  bills  or 
Dotes  given  by  a  iMuikrupt  to  his  creditor  to  induce  him  to 
sign  tfae  bankrupt's  certificate  (m).  In  all  those  cases,  as 
well  as  in  the  case  of  osory,  the  acts  of  parliament  avoid- 

S  E.  It  B.  SSS,  S.  C.   8m  further,  (?)   Joktuem  r.   Bmm,   4  T. 

an  the  ooDfrtnction  lA  the  *ct,  R.  1. 

Purwnt  T.  AUxmnder,  Si  h.  J.,  (A)  Xiaenet  v.  Jaeqwn,  6  T. 

Q.  B.  2TTi  B  E.  A  B.  268,  S.  C;  R.  499;  Wkaley  i.  Parol,  2B.lt 

OwMi^f  T.  DiiiU,  I^w  Bep.,  I  P.  61 ;  eee  now  B  &  4  Vict  c  5, 

Eich.  £48.  irliich  repekli  13  Geo.  3,c  IS.ud 

(»)  8B.  ft  A.  179.  e  &  9  Vict,  c  109.  /LUi^* 

(e)  itSiiuuU  T.  JlobiniMt,  3  {i} SenverT.  BamptiHt,SStn. 

M.  &  W.  434.  USE;  ShUlito  t.  Tketd.  7  Bing. 

(^   GoodhurH   v.   MarUg,    8  405i  6  M.  &  P.  308,  B.  C. 
StnL  1169;   ClttYt<m  T.  Jeimiitgt.  (2)  Ibid.-,  Edteardt  t.  Ditk,  4 

8  W.  Bi.  706;  BtairUm  t.  Pyt,  8  B.  &  Aid.  212. 
Wila.  309;  Skillite  t.  Thmd,  7  (0  M  Gea  S,  c  72,  8, 17. 

Bing.406;fiM.  &P.  803.  S.C.  (m)  12&  18  VictdOO.l.  SOS  i 

(e)  IPAlOtta-   1.    Bade*,   2  Wigg^  t.  Bead,  C.  P.,  T.  T. 

Cftmp.  488.  1862;  or  not  ba  oppon  tbs  order 

(/)  9  Aime,  c  14,  t.  I.  for  discharge,  24  &  26  Vict  e. 
134,  •.  166. 
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CHAPTER      ing  bills  or  notes,  so  far  as  thej  make  the  instrumeDts 
^  absolutely  void,  are  repealed  by  the  5  &  6  Will.  4,  c.  41, 

s.  1  (n).  This  statute  enacts,  that  in  these  cases  bills  or 
notes  which  would  otherwise  have  been  void,  shall  only  be 
taken  to  have  been  given  for  an  illegal  consideration  (o). 
The  effect  of  the  enactment  is  conceived  to  be,  that  they  are 
good  in  the  hands  of  an  innocent  indorsee  for  value  against 
all  parties  (p). 

The  second  section  of  this  statute  enacts,  that  if  a  loser 
at  play  gives  a  negotiable  instrument,  void  under  the  acts 
against  gaming,  and  pays  the  transferee,  he  may  recover 
back  the  money  so  paid  from  the  person  to  whom  he  origi- 
nally gave  the  bill  or  note  {q). 


Kew  security. 


Even  under  the  old  law  a  renewed  security  was  good,  if 
given  to  an  innocent  indorsee  before  the  bill  fell  due  (r). 


Stock-jobblDg. 


3.  Stock-jobbing.  The  Stock-Jobbing  Act  was  the  7 
Greo.  2,  c.  8,  made  perpetual  by  10  Geo.  2,  c.  8,  but  now 
both  statutes  are  repealed  by  the  23  &  24  Vict.  c.  28  (s). 
The  principal  provisions  of  the  first-mentioned  statute  were 
as  follow  {t)  : 

1.  Putting  upon  stock  was  prohibited  ;  that  is,  a  contract 
to  pay  or  receive  a  certain  sum  of  money  for  the  libeiiy  to 
deliver  or  not  to  deliver,  or  to  accept  or  refuse  a  certain 
quantity  of  stock  at  a  fixed  price  on  a  given  day.  Such  a 
contract  is  declared  void,  the  money  paid  is  made  recover- 


(n)  This  statute  is  preserved  in 
force  by  8  &  9  Vict.  c.  109,  s.  16, 
the  effect  of  which  seems  to  be, 
that  a  winner  of  stakes  may  re- 
cover, though  a  promissory  note 
for  the  amount  would  be  void. 
Batty  V.  MarrioU,  17  L.  J.,  C.  P. 
215;  6  C.  B.  818,  S.  C. 

{o)  As  to  the  effect  of  this 
enactment,  see  Edmundt  v. 
Groves,  2  M.  &  W.  642.  Both 
sections  of  the  statute  are  pro- 
spective. Hitchcock  V.  Wa/y,  2 
N.  &  P.  72 ;  6  Ad.  &  El.  943,  S.  C. ; 
Humphreys  v.  Earl  of  Walde- 
grave,  6  M.  &  W.  622. 

(p)  Hay  V.  Ayling,  16  Q.  B. 
423.  See  Fitch  v.  Jones,  5  E.  & 
B.  238.  But  see  Goldsmid  v. 
Hampton,  6  C.  B.,  N.  S.  94.  In 
the  case  of  a  bankrupt  it  is  now 
expressly  so  enacted,   24   &    25 


Vict.  c.  134,  8.  166. 

(^)  But  it  is  no  defence  to  an 
ac^on  against  an  acceptor  that 
the  bill  was  given  for  bets  on  horse- 
races, made  by  the  drawer  as  his 
agent,  and  paid  without  his  re* 
quest.  Oulds  v.  Harrison,  10 
Exch.  672. 

(r)  George  v.  Stanley,  4  Taunt. 
683. 

{s)  Quare,  whether  some  cases 
of  gaming  in  stock  may  not  have 
been  withm  9  Anne,  c.  14,  and  be 
not  now  within  8  &  9  Vict,  c  109. 

(t)  Transactions  in  foreign  stock 
are  not  within  this  statute.  Hen- 
derson V.  Bise,  3  Stark.  158 ; 
Wells  V.  Porter,  2  Bing.  N.  C. 
723;  Oakley  v.  Migby,  2  Bing. 
N.  C.  732;  nor  railway  shares, 
HewiU  V.  Priee,  4  M.  &  G.  856; 
miliams  V.  Trye,  18  Beav.  366. 


Consideration, 


141 


Able,  and  both  parties  are  subject  to  the  penalty  of  500/., 
unless  the  money  paid  has  been  recovered  or  refdnded. 

2.  The  payment  of  money,  instead  of  deliyering  or  re- 
eeiTing  stock,  subjects  to  the  penalty  of  100/. 

3.  It  has  been  supposed  that  contracts  to  buy  or  sell 
stock,  of  which  the  seller  is  not  at  the  time  possessed, 
subjected  both  parties  to  the  penalty  of  500/.  But  such 
contracts  were  afterwards  held  to  be  legal  («). 

It  was  formerly  held,  that  money  expended  by  another 
person  in  settling  a  stock-jobber's  differences  for  him,  or 
money  lent  him  to  settle  them  with,  could  be  recoyered  (x). 
But  it  was  afterwards  settled,  that  as  the  fifth  section  of 
the  act  7  Geo.  2,  c.  8,  prohibits  expressly  the  payment  of 
money  for  the  arrangement  of  differences,  a  person  paying 
drflferences  for  another,  or  lending  him  money  to  pay  ikkem 
himself,  advanced  money  for  an  illegal  purpose,  and  could 
not  recover  it  back  (y). 

The  following  cases  relating  to  bills  have  been  decided  on 
this  statute:— The  defendant  employed  a  broker  (z),  to  pay 
differences  for  him,  and  after  they  were  settled  a  dispute 
arose  between  them  as  to  the  amount  of  money  so  paid  by 
the  broker.  The  case  was  referred  to  the  plaintiff  and  three 
other  arbitrators,  who  awarded  the  sum  of  306/.  I2s.  6d.  to 
be  due  from  the  defendant  to  his  broker.  The  broker  then 
drew  on  the  defendant  for  100/.,  part  of  this  sum ;  the  de- 
fendant accepted  the  bill,  and  the  broker  indorsed  it  to  the 
plaintiff.  It  was  held  that  the  bill  was  void  as  between  the 
broker  and  the  defendant,  and  the  plaintiff,  having  been  an 
arbitrator,  had  notice  of  the  illegal  consideration,  and  stood 
in  the  same  situation  as  the  broker  (a).  Where  a  broker 
had  settled  differences  for  his  principal  in  omniumy  had 
taken  his  principal's  acceptance  for  the  amount,  and  indorsed 
the  bill  when  overdue,  it  was  held,  first,  that  jobbing  in 
omnium  was  within  the  act;  secondly,  that  the  biU  was 
void  in  the  hands  of  the  broker ;  and  tiiirdly,  that  having 
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(h)  Mortimer  r.  APCallan,  7 
M.  &  W.  20;  affirmed  9  M.  &  W. 
686. 

(d?)  Eaikney  y.  Mevnoug,  4 
Burr.  2069;  Petre  r.  Hannay,  3 
T.  R  418. 

(y)  Cannan  v.  Bryee,  8  B.  & 
Aid.  179;  M'KinneU  t.  Rolnfuon, 
8  M.  &  W.  434. 

(«)  Stock  broken  are  within  the 
etatatea  6  Anne,  c  16,  s.  4,  and 
n  Geo.  8,  c.  40;  Clarke  y,  Powell^ 


4  B.  &  Ad.  846;  1  N.  &  M.  492, 
S.  C. ;  by  wMdi  broken  are  pro- 
hibited anderapenalty  from  acting 
in  London  witaoat  admission  by 
the  mayor  and  aldermen.  For  the 
condition  of  the  bond  given  by 
broken,  and  the  oath  taken  by 
them,  see  Kemhle  t.  Atkitu,  Holt, 
N.  P.  C.  427. 

(a)  8Uer$  y.  LtuMey,  6  T.  R 
61;l£sp.  166,  S.C. 
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been  indorsed  when  OTerduey  it  was  also  void  in  the  hands  of 
the  indorsee,  as  against  the  acceptor  (6).  A  stock-jobber 
gave  his  broker  a  promissory  ^^^  ^'^^  differences  paid  for 
him  by  his  broker,  and  the  broker  indorsed  it  overdue  to  the 
plaintiffs.  The  plaintiffs  threatened  to  sue  the  defendants 
upon  the  note,  but  thej  consented  to  give  up  the  note,  and 
take  the  defendant's  bond  instead,  knowing,  at  the  time  thej 
took  the  bond,  that  the  note  had  been  given  on  an  illegal 
consideration.  Held,  that  thej  could  not  originally  have 
recovered  upon  the  note,  nor  afterwards  upon  the  bond  (c). 
Where  a  man  gave  his  acceptance  for  differenoes  owing 
from  himself  to  the  drawer,  and  the  drawer  indorsed  the 
bill  for  value  without  notice,  it  •was  held  that  the  indorsee 
might  recover  against  the  drawer  (d).  And  as  the  statute 
does  not  expressly  avoid  securities  given  for  differences^ 
it  should  seem,  the  indorsee  might  have  recovered  against 
the  acceptor  («).  Where  a  man  sells  stock  of  which  he  is 
not  possessed,  and  afterwards  buys  it  and  transfers  it  to  the 
vendee,  he  might,  notwithstanding  the  statute,  maintain 
an  action  for  the  price  (/*).  This  act  is  to  be  construed 
strictly  (g). 

Besides  the  cases  which  have  been  mentioned,  there  are 
many  other  instances  of  securities  expressly  avoided  by  the 
legislature ;  as,  gaming  policies  on  ships  or  lives  (h) ;  sale 
of  an  office  (t) ;  a  stipulation  with  a  sheriff  for  ease  or  far 
vour  (k) ;  a  security  whereby  a  creditor  of  a  bankrupt  who 
has  proved  his  debt  is  to  receive  more  than  others  (/);  or  to 
receive  anything  for  signing  the  bankrupt's  certificate  (m); 
or  for  not  opposing  the  order  for  his  discharge  (n) ;  a  secu- 
rity given  by  a  man  for  a  debt  from  which  he  has  been  dis- 


(ft)  Branm  r.  Turner,  7  T,  B. 
630;  2  Esp.  681,  8.  C. 
{o)  Amory  v.  Merryweather,  2 

B.  &  C.  573;  4  D.  &  R.  86,  S.  C. 
(<0  J>ay  y.  Stuart,  6  BiDg.  109; 

8  M.  &  P.  334,  S.  G. 

(«)  See  Mr.  J.  Holro^d's  obser- 
vatioDs  in  Broughton  t.  Maftr 
Chester  Water  Works  Cbm^ny, 
SB.  8c  Aid.  10. 

(/)  AforHmer  v.  3P0tillan,  7 
M.  &  W.  20;  affirmed  9  M.  &  W. 
686. 

ig)  WellsY. Porter,  2Bing.TS. 

C.  730;  Mewitt  v.  Price,  4  M.  & 
G.  856. 


(h)  19  Geo.  2,  e.  37;  14  Geo.  8, 
c48. 

(i)  5  &  6  Edw.  6,  c  16;  49 
Geo.  3,  c.  126;  53  Geo.  3,  c.  129. 

(jfe)  23  Hen.  6,  c.  9. 

(Q  12  &  13  Vict,  c  106, 8. 268; 
Bote  y.  Main,  I  Bing.  N.  C.  357; 
1  Soott,  127,  S.  C. ;  Bavie  y.  Hold- 
ing,  1  M.  &  W.  159. 

(m)  12  &  18  Vict  c  106,  a. 
202 ;  Birch  y.  Jervie,  3  C.  &  P. 
879;  Tojflor  r,  Wilson,  5  Ezciu 
261;  Monkey  v.  Cobh,  1  Q.  B. 
490;  Smith  y.  SaUzman,  9  Eich. 
286. 

(n)  24  &  26  Yict.  c.  184,  s. 
166. 
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charged  by  the  Insolvent  Debtors'  Act  (o).  And  to  these, 
(except  where  the  statute  {p)  gives  a  title  to  a  holder  for 
value  without  notice,)  the  same  general  rules  apply  as  to 
securities  given  for  a  gaming  debt,  before  that  statute. 

Many  cases  there  are,  also,  in  which,  though  the  transac- 
tion is  prohibited  by  the  legislature,  the  security  is  not 
expressly  avoided.  In  such  instances,  the  bill  is  void  in  the 
hands  of  parties  to  the  illegal  transaction,  or  cognizant 
thereof,  but  not  in  the  hands  of  a  bona  fide  indorsee  for 
value,  before  the  bill  is  due,  without  notice  of  the  illega- 
lity (q).  The  24  Greo.  2,  c.  40,  s.  12,  prohibits  persons  from 
recovering  a  debt  incurred  \yj  sale  of  spirituous  liquors,  in 
leas  quantities  than  of  the  vafne  of  20«.;  and,  where  part  of 
the  consideration  for  a  bill  was  for  spirituous  liquors,  within 
the  statute,  and  part  for  money  lent,  the  bill  was  wholly 
void  in  the  hands  of  the  payee  (r).  But  where  the  defend- 
ant was  indebted  to  the  plaintiff  for  board  and  lodging,  and 
lor  spirituous  liquors  in  quantities  of  less  value  ^n  20«., 
and  having  made  the  plaintiff  several  tmappropriated  pay- 
ments, gave  a  promissory  note  for  the  balance,  it  was  held 
that  the  plaintiff  might  appropriate  these  payments  to  the 
discharge  of  his  demands  for  spirituous  liquors,  and  that  the 
consideration  of  the  note  being  thus  purged  of  those  items, 
the  plaintiff  might  recover  on  the  note  {s). 

So  a  bill  of  exchange  accepted  to  secure  payment  of 
money  taken  at  the  doors  of  an  unlicensed  theatre,  is  void  {t) 
in  the  hands  of  the  payee,  who  knew  the  theatre  to  be 
unlicensed.  Therefore,  also,  as  the  statute  57  G«o.  8,  c.  99, 
prohibits  spiritual  persons  from  trading,  it  was  held,  that  a 
joint-stock  banking  company,  in  which  a  beneficed  clergy- 
man held  shares,  could  not  sue  as  indorsee  on  a  bill  of 
exchange  (tf ).    In  consequence  of  this  decision,  an  act  of 


(jd)  Svans  v.  WiUiamSj  1  C.  & 
H.  80;  3  Tyrw.  266,  S.  C;  Ashley 
V.  MlUek,  6  M.  &  W.  509;  and 
see  Kemat  r.  PUtU,  2  £.  &  B. 
421;  Humphrey  $  y.  WiUina^  32 
Ll  J^  Ex.  83;  1  Hml.  &  Colt.  7. 

(v)  b  &  6WilL4,  c41,B.l; 
%ltk2b  Vict  c  134,  B.  166. 

iq)  Wyat  t.  Bulmer^  2  £sp. 
588. 

(r)  SeaU  y.  GUmore,  3  Taant 
226.  Quare  tamen,  see  Crooh- 
Mhamkt  T.  iZtffd,  1  M.  &  Bob.  100; 
5  C.  &  P.  19,  8.  C.  Where  two 
sorts  of  spiritB  had  been  snpptied 
at  one  time,  the  amount  of  each 
aoit  being  under  20i.,  but  of  both 


together  aboye  20«.,  it  was  held 
that  the  ralue  of  both  was  xeoo- 
verable.  Owen*  t.  Porter ^  4  C.  & 
P.  367. 

(«)  Oroohihanki  y.  Roiey  1  M. 
&  Rob.  100;  5  C.  &  P.  19,  8.  C. 
The  24  Geo.  2,  c.  40,  s.  12,  is  par- 
tially repealed  bj  the  25  &  26 
Vict.  c.  38,  as  to  spiritnons  liquors 
consomed  elsewhere  than  on  the 
premises  where  sold. 

(t)  De  BegnU  y.  Armiite€id^ 
10  Bing.  107;  3  M.  &  P.  511, 
8.  C 

'(«)  HaU  y.  Franmn,  8  M.  & 
W.  259;  1  Ear.  &  W.  8, 8.  C. 
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Remedy  of  agent 
against  principal. 


Notice  of  fraoda' 
lent  or  illegal 
ooniiideniticm. 


Dlegality  of  oon- 
sldention  when 
judgment  reco- 
vered. 


Illegality  of  part 
of  the  conatdera- 

tiOQ. 


parliament,  1  Vict.  c.  10  (continued  by  4  Vict.  c.  14),  wa« 
passed  to  obviate  the  inconvenience. 

But  a  note  given  for  the  amount  of  an  attorney's  bill  not 
delivered  pursuant  to  6  &  7  Vict.  c.  73,  is  good  (x). 

If  a  person  be  employed  to  make  an  illegal  contract,  and 
at  the  request  of  his  principal  discharges  a  claim  made  on 
such  a  contract,  the  agent  can  recover  from  the  principal 
the  money  so  paid  on  his  account  (y). 

It  is  no  defence  that  the  plaintiff  being  a  transferee  of  a 
bill  or  note  had  notice  of  a  fraudulent  or  illegal  considera- 
tion, if  he  can  deduce  title  from  a  prior  party  not  shown  to 
have  had  any  such  notice  {z). 

A  judgment  recovered  by  default  will  not  be  set  aside, 
on  the  ground  of  illegality  in  the  consideration,  miless  the 
defendant  can  affect  the  plaintiff  with  knowledge  of  that 
fact :  but  the  Court  has  permitted  him  to  try  that  in  an 

issue  (a). 

If  part  of  the  consideration  of  a  bill  or  note  be  fraudulent 
or  illegal,  the  instrument  is  vitiated  altogether  (b).  Where 
parties  have  woven  a  web  of  fraud  or  wrong,  it  is  said  to  be 
no  part  of  the  duty  of  Courts  of  Justice  to  unravel  the 
threads. 


Renewal  of  bill 
given  on  Illegal 
oonaidexation. 


If  a  bill  originally  given  upon  an  illegal  consideration  be 
renewed,  the  renewed  bill  is  also  void  (c),  unless  the  amount 
be  reduced  by  excluding  so  much  of  the  consideration  for 
the  original  bill  as  was  illegal  (d). 


(a?)  Jeffreys  v.  Eta/M^  14  M. 
&  W.  210. 

(y)  Knight  v.  Cambers,  24  L. 
J.,  C.  P.  121;  16  Com.  B.  662, 
S.  C;  Knight  v.  lUeh,  24  L.  J., 
C.  P.  122;  16  Com.  B.  500,  S.  C; 
Jlosewame  t.  JBilling,  33  L.  J., 
C.  P.  66;  16  Com.  B.,  N.  S.  316, 
S.  C. 

(z)  Masters  v.  Ibherson,  18  L. 
J.,  C.  P.  348;  8  C.  B.  100,  S.  C. 

(a)  George  y.  Stanley,  4  Tannt. 
688;  Davison  Y.  Franklin,  1  B.  & 
Ad.  142. 

(b)  Bobinson Y.Bland, 2 Burr. 
1077;  ScoU  r.  Oilmore,  3  Taunt. 
226;  Crookshanks  v.  Rose,  6  Car. 


&  P.  19;  1  M.  &  Rob.  100,  S.  C; 
Story  on  Promissory  Notes,  s.  190; 
Williams  v.  Bulmore,  S3  L.  J., 
Ch.  461, 

ic)  Chapman  y.  Black,  2  B.  & 
Aid.  688;    Wynne  v.  Callander, 

1  Buss.  298;  Preston  y.  Jackson, 

2  Stark.  237. 

{d)  Ibid.;  and  see  Hubner  v. 
Richardson,  Baylej,  6th  ed.  627. 
In  some  cases,  where  there  has 
been  a  change  of  parties,  the  de- 
fendant must  plead  the  whole 
agreement  on  which  the  renewed 
bOl  was  given.  BouUonY.  Coghlan, 
1  Bing.  N.  C.  640.  In  others, 
where  the  parties  are  the  same,  it 
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.20L.J^Q.B.  thMw:t,ueiiotvitlioiitaiinda*~ 
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T.  Jiiff,  11  C.  B.  Eich.  SeSi  1  HdtL  ft  Colt.  70S, 
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CHAPTER  XI. 
OP  THE  TRANSFER  OF  BILLS  AND  NOTES. 
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Ik  examining  the  subject  of  the  transfer  of  bills  and  DiYigioa  of  the 
notes,  let  us  consider,  first,  what  bills  are  transferable;  "^***- 
secondly,  the  modes  of  transfer;  thirdly,  the  nature  and 
extent  of  an  indorser's  liability;  fourthly,  the  rights  of  an 
Indorsee;  fifthly,  the  liability  of  a  person  transferring  by 
deliyery;  sixthly,  the  rights  of  a  transferee  by  delivery; 
seventhly,  transfer  under  peculiar  circumstances;  eighthly, 
and  lastly,  when  a  Court  of  Equity  will  restrain  a  transfer. 

First,  as   to  what  bills  are  transferable  (a).     We  haye  what  bills 
already  seen,  that  a  bill  or  note  which  does  not  contain  a  transfer- 
direction  or  promise  to  pay  to  the  order  of  the  payee,  or  to  -a^^** 
bearer^  is  not  transferable;  that  is,  not  so  as  to  charge  the 
drawer  or  acceptor  by  an  assignment  of  the  right  of  action. 

But  if,  nevertheless,  the  payee  do  indorse  a  hill  not  ne-  sfkctof  indonc- 
gotiable,  he  is  liable  on  his  indorsement  to  his  indorsee  (Jb),  ^JSjyjfbif ^  ^^ 
For  every  indorser  of  a  bill  is  in  the  nature  of  a  new 
drawer  (c).    If  the  bill,  however,  were  not  originally  nego- 
tiable, it  seems  to  have  been  considered  by  the  Court  of 
Common  Pleas,  that  the  first  drawing  exhausts  the  stamp, 


ia\  See  the obflcnratioiifl  on  the 
Aarignabilitj  of  Bills,  ante,  p.  2. 

m  HiU  T.  Lewis,  1  Salk.  132; 
Smallwood  t.  Vernon,  1  Stra.  478; 
Owinnell  t.  Herbert,  6  Ad.  &  E. 
436;  Burmester  r.  Hogmrth,  11 M. 
&  W.  97;  Penny  y.  Innes,  1  C, 
M.  &  R.  439;  5  Tjnr.  107,  8.  G. 
Bnt  see  P/im/^  T.  Wiutley,VDfrat 
where  the  Court  seemed  to  think 


that  the  stamp  laws  might  inter- 
pose an  obstacle. 

(c)  And  therefore  a  blank  in- 
dorsement on  a  bill  not  negotiable 
has  been  held  to  operate  as  the 
drawing  of  a  bill  pajable  to 
bearer.  Matthews  t.  ^ioaam,  38 
L.  J.,  Q.  B.  209.  See  Alien  r. 
Walker,2  M.  &  W.  817;  SDowL 
460. 
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and  that  the  indorsee  cannot  acquire  a  right,  without  a  new 
stamp  {d\  which  cannot  by  law  be  impressed.  If  the  decla- 
ration on  a  bill  indorsed  in  blank  but  not  originally  negoti- 
able, or  not  indorsed  by  the  payee,  state  that  the  defendant, 
the  indorser,  drew  and  indorsed  the  bill,  payable  to  his  order, 
it  will  upon  eyidence  be  open  to  the  double  objection,  that 
the  same  act  is  treated  both  as  a  drawing  and  an  indorse- 
ment, which  it  cannot  be,  and  that  the  bill  is  described  as 
made  payable  to  order,  whereas  the  effect  of  the  blank  in- 
dorsement is  to  make  it  payable  to  bearer  (e). 


0(  a  note  not 
negotiable. 


But  the  indorsement  of  a  note  (whether  originally  nego- 
tiable or  not),  by  one  to  whom  it  has  not  been  transferred, 
will  not  make  the  indorser  liable  on  his  indorsement  {/)* 
For  though  every  indorser  of  a  bill  may  be  treated,  without 
inconvenience,  as  a  new  drawer  or  maker  (for  in  that  cha- 
racter he  still  requires  notice  of  dishonour),  yet  an  indorser 
of  a  note  cannot  be  treated  as  a  drawer  or  maker  of  the  note^ 
without  altering  his  situation  for  the  worst,  and  depriving 
him  of  the  right  to  notice  of  dishonour. 


Snbflequent  In- 
sertion of  words 
creating  nego- 
tiability. 


The  words  or  to  his  order  or  to  bearer^  if  omitted  by 
mistake,  may  be  afterwards  inserted,  without  vitiating  the 
instrument  either  at  common  law  or  under  the  Stamp 
Act  {g). 

Whether  a  bill  or  note  be  negotiable  or  not  is  a  question 
of  law  (A). 


MODES  OF 
TBANSFEB. 


Secondly,  as  to  the  modes  of  transfer.  We  have  observed, 
that  a  bill  or  note,  if  payable  to  order,  is  not  transferable, 
except  by  indorsement;  but  that,  if  payable  to  bearer,  it  is 
transferable  by  mere  delivery  (t). 


(JE)  PlwUey  v.  Wegtley,  2  Bing. 
N.  C.  249 ;  2  Scott,  423;  1  Hodges, 
824,  S.  C,  which  howeyer  was  the 
case  of  a  note. 

(«)  Bnrmegter  v.  SbgaHhy  11 
M.  &  W.  97. 

(/)  Gwinnell  v.  Herbert^  6  A. 
&  E.  436 ;  6  N.  &  M.  723,  S.  C; 
but  see  Story  on  Promissory  Notes, 
8.  138. 

(^)  Kershaw  v.  Cox^  8  Esp. 
246.  See  the  Chapter  on  Altera- 
tion. 

'    (A)  6ra/nty,  Vaugha^.^'BxxrT, 
1616. 


({)  It  is  oonoeired,  that  if  an 
agent,  a  banker  for  example,  hold 
a  bill  transferable  by  deliyery,  a 
direction  given  to  him  by  the 
owner  to  hold  it  for  another,  is 
a  sufficient  transfer  by  delivery. 
And  that  if  the  owner  make  over 
a  bill  transferable  by  delivery,  by 
deedy  and  perhaps  by  any  valid 
written  or  verbal  contract,  withoat 
actually  delivering  the  bill,  the 
deed  amounts  to  delivery  in  law, 
and  the  transferer  holds  itas  agent 
of  the  transferee. 
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If  a  bill  be  made  payable  to  A.,  or  order,  for  the  use  of     chapteb 
B.y  B.  has  but  an  equitable  title,  and  the  right  of  transfer  is           ^' 
in  A.  alone  (^).  


Indorsements  are  of  two  sorts :  an  indorsement  in  blanks  BUmk  indotse- 
or,  as  it  is  sometimes  termed,  a  blank  indorsement,  and  an  "'^^ 
indorsement  in  full,  or  special  indorsement  (/).  No  par- 
ticular form  of  words  is  essential  to  any  indorsement  A 
blank  indorsement  is  made  by  the  mere  signature  of  the  in- 
dorser  (usually  and  properly,  though  not  necessarily)  on  the 
back  of  the  bill  (i»);  its  effect  is  to  make  the  instrument 
thereafter  payable  to  bearer  (n). 

"  An  indorsement  in  blank,*'  says  Lord  EUenborough, 
"  conveys  a  joint  right  of  action  to  as  many  as  agree  in 
suing  on  the  bill"  (o).  Therefore,  where  three  persons 
separately  indorsed  a  bill  for  the  accommodation  of  the 
drawer,  which  was  afterwards  dishonoured  and  returned  to 
them,  and  they  paid  the  amount  among  them,  it  was  held 
that  they  might  bring  a  joint  action  against  a  previous 
indorser  ( p).  But  where  a  bill  of  exchange  was,  by  the 
direction  of  the  payee,  indorsed  in  blank,  and  delivered  to 
A^  B.  &  Co.,  who  were  bankers,  on  the  account  of  the  estate 
of  an  insolvent,  which  was  vested  in  trustees  for  the  benefit 
of  his  creditors.  Lord  EUenborough  held,  that  A.  and  B., 
two  of  the  members  of  this  firm,  and  also  trustees,  could 
not,  conjointly  with  another  trustee  who  was  not  a  member 
of  the  firm,  maintain  an  action  against  the  indorser,  without 
some  evidence  of  the  transfer  of  the  bill  to  them,  as  trustees, 
by  the  firm,  by  delivery  or  otherwise  {q). 

An  indorsement  in  fullf  besides  the  signature  of  the  in-  Special  indone- 
dorser,  expresses  in  whose  fiivour  the  indorsement  is  made.  °^^^ 
Thus,  an  indorsement  in  full  by  A.  B.  is  in  this  form :  ''Pay 
Mr.  C.  D.,  or  order.  A.  B."  The  signature  of  the  indorser 
being  subscribed  to  the  direction,  its  efiect  is  to  make  the 
instrument  payable  to  C.  D.  or  his  order  only;  and,  accord- 
ingly, C.  D.  cannot  transfer  it  otherwise  than  by  indorse- 
ment. The  omission  of  the  words,  ''  or  order^^  is  not 
material  in  a  special  indorsement ;  for  the  indorsee  takes  it 

(A)   Btfons    T.    Oramlingt4)n,  (»)  Peacock  t.  Rhodes^  Dong. 

GartL  5;  Cramlington  t.  Evam^  611;  Francis  v.  Motty  Dong.  612. 

2  Vent.  207;  Skin.  264.  {p)  Ord  t.  PoHal^  3  Camp. 

(/)  The  mark  of  a  person  who  289. 

cannot  write  is  a  sufficient  indorse-  (/?)  Low  v.  Qfpegtake,  8  C.  & 

ment.     George  t.  Hurreyf  M.  &  P.  800. 

M.  516.  {q)  Machell   v.    Sinnear,   1 

(m)  See  infra.  Stark.  4<J9. 
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IndoneroetLtB  on 
the  fue  of  a  bill. 


cuAPTi£ji       ^ith  all  its  incideDts,  and,  among  the  fest,  with  its  nego- 
'  tiable  quality,  if  it  were  originally  made  payable  to  order  (r). 

If  a  bill  be  once  indorsed  in  blank,  though  afterwards 
indorsed  in  full,  it  will  still,  as  against  the  drawer,  the 
payee,  the  acceptor,  the  blank  indorser,  and  all  indorscrs 
before  him,  be  payable  to  bearer  (s\  ;  though,  as  against 
the  special  indorser  himself,  title  must  be  made  through  his 
indorsee. 

It  is  not  essential  to  the  validity  of  these  written  trans- 
fers, though  called  indorsements,  that  they  be  on  the  back  ; 
they  may  be  on  the  face  of  a  bill  of  exchange  or  promissory 
note  (^). 

There  is  no  legal  limit  to  the  number  of  indorsements,  and 
if  there  be  not  room  to  write  them  all  distinctly  on  the  back 
of  the  bill,  the  supernumerary  indorsements  may  be  written 
on  a  slip  of  paper  annexed  to  the  bill,  called,  in  French,  an 
"  allonge^  The  allonge  is  thenceforth  part  of  the  bill,  and 
requires  no  additional  stamp. 

MtoQMit  indonfr-        A  misspelling  will  not   necessarily  avoid   an   indorse- 
ment, i./  \   ^       ®  "^ 

ment  (»). 

By  a  piunoitgr  of        If  two  porsous,  not  being  partners,  are  payees  of  a  bill  or 
holders.  XLQ\&y  both  must  indorse  (a?). 


AnoUofH^e. 


Ckmveraion  of 
blank  into  special 
indoraemcnt. 


The  indorsee  may  convert  a  blank  indorsement  into  a 
special  one  in  his  own  favour,  by  superscribing  the  neces- 
sary words.  C.  having  a  bill  payable  to  himself,  or  order, 
indorsed  it  in  blank,  leaving  a  vacant  space  above,  and  sent 
it  to  J.  S.,  his  friend,  who  got  it  accepted  ;  but  the  money 
not  being  paid,  C.  brought  an  action  against  the  acceptor, 
and  it  was  objected  that  the  action  should  have  been  brought 
by  J.  S.  But,  per  Holt,  C.  J. :  "  J.  S.  had  it  in  his  power 
to  act  either  as  servant  or  assignee.    If  he  had  filled  up  the 


(r)  Moore  y.  Manning,  Com. 
Kep.  311 ;  Ackeson  y.  Ibuntainf 
1  Stra.  557;  Bdie  y.  Bast  India 
Company,  2  Burr.  1216;  1  W.  Bl. 
296,  S.C;  OunliffcY,  WhUehead, 
3  Bing.  N.  C.  820 ;  6  Scott,  31 ;  6 
Dowl.  63,  S.  C;  6hiy  y.  Lander, 
6  G.  B.  336. 

(«)  Smith  Y.  Clarke,  Peake, 
225;  Walker  y.  M"  Donald,  2 
Exch.  527;  17  L.  J.,  Exch.  377, 


S  C 

\t)  Beg.  Y.  B\^ge,  1  Stra.  18 ; 
Ex  parte  Yates,  27  L.  J.,  Bkcy. 
9 ;  Yarborovgli  y.  Bank  of  Eng- 
land,  16  East,  6. 

(u)  Sec  Leonard  v.  WUson,  2 
C.  &  M.  589;  4  Tyr.  416,  S.  C. 

(a?)  Cai^vick  y.  Viekery,  2 
Doag.  653,  n. ;  see  ante,  as  to  in- 
dorsements by  ex-partnere,  and 
by  co-execators. 
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blank  spaed,  lAaking  the  bill  payable  to  him,  as  he  might      chapter 

have  done  if  he  would,  that  would  have  witnessed  his  elec-  '- 

tion  to  receiYe  it  as  indorsee"  (y).  The  indorsee  may  also 
convert  the  blank  indorsement  into  a  special  one  in  ntvour 
of  a  stranger,  by  superscribing  above  the  indorsement  the 
words  "Pay  A.  B.  or  order:"  and,  if  he  transfer  the  bill 
in  that  way  instead  of  indorsing,  he  is  not  liable  as  in- 
dorser  (z). 

Neither  indorsement  nor  acceptance  (a)  are  complete  i>euvciy  ucccs- 
before- delivery  of  the  bill.  Where  A.  specially  indorsed  '*'^' 
certain  bills  to  B.,  sealed  them  up  in  a  parcel,  and  left  them 
in  charge  with  his  own  servant  to  be  given  to  the  postman, 
it  was  held  that  the  special  indorsement  did  not  transfer  the 
])roperty  in  the  bills  till  delivery,  and  that  delivery  to  the 
servant  was  not  sufficient,  though  it  would  have  been  other- 
wise had  the  delivery  been  made  to  the  postman  (6).  But 
where  A.  and  B.  carried  on  business  in  partnership,  and 
being  indebted  to  C,  A.  who  acted  as  C.'s  agent,  with  the 
concurrence  of  B.,  indorsed  a  bill  in  the  name  of  the  firm, 
and  placed  it  amongst  the  securities  which  he  held  for  C, 
but  no  communication  of  the  fact  was  made  to  C.  It  was 
held  to  be  a  good  indorsement  by  the  firm  to  C.  (c). 

Hence  the  word  indorse  in  the  declaration  on  a  bill  im- 
ports a  delivery  and  transfer  to  the  indorsee,  so  as  to  confer 
title.  Therefore,  under  a  traverse  of  the  indorsement  tlie 
defendant  may  show  that  the  circumstances  were  such  as 
that  the  indorsement  did  not  effect  a  legal  delivery  of  the 
bill  to  the  indorsee  {d),  whether  the  actual  delivery  were  to 
a  third  person,  or  to  the  indorsee  himself  (e). 

Thirdly,  as  to  the  liability  of  an  indorser.  liability  op 

Every  indorser  of  a  bill  is  in  the  nature  of  a  new  drawer  (  /)  ;  indobseb. 


(y>  Clark  t.  PiifoH,  12  kod. 
193;  1  Balk.  126,  S.  C. 

{t )  Vtncsni  t*  Ilorlodk,  1  Camp. 
442. 

(a)  Chx  T.  lyoy,  5  B.  &  Aid. 
474;  1  D.  &  Ry.  88,  8.  C;  Ckap- 
«M»  T.  Ootterell,  34  L.  J.,  Excn. 
186. 

(b)  Rex  T.  Lambton,  6  Price, 
488;  Adsms  t.  Jonei,  4  P.  &  D. 
174;  12  Ad.  ft  El  455;  Brind  t. 
JTampthire,  1  M.  ft  W.  369$  Bay- 
ley  on  Bills,  6th  ed.  187. 

(r)  lAfBoght  y.  Bryant,  9  C.  B. 
46. 
{d)  Marston  t.  Allen,  8  M.  & 


W.  494;  Adams  v.  Jones,  12  Ad. 
ft  El.  455 ;  Llovd  r.  Honnird,  20 
L,  J.,  Q.  B.  1;  16  Q.  B.  995,  S.  C; 
see  Robinson  v.  Little,  IR  L.  J., 
Q.  B^;  Green  y.  Steip^Q,/^ 

T07.  ^Ch/0^  ^Uct^S^ 
(e)  Bell  V.  Lord  Ingestre.  19 
L.  J.,  Q.  B.  71 ;  12  Q.  B.  817, 
S.  C. ;  and  see  Barber  r.  Richards, 
6  Exch.  68;  Lloyd  r.  Howard,  15 
Q.  B.  995. 

(/)  Penny  v.  Innes,  1  C,  M. 
ft  K.  441 ;  5  Tyrw.  107,  S.  C;  8cc 
A  lien  V.  Walker,  2  M.  ft  W.  317; 
6  Dowl.  460;  1  M.  ft  W.  44,  S.  C; 
see  ante,  p.  147. 
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and  is  liable  to  every  succeediDg  holder  in  de&ult  of  accept- 
ance or  payment  by  the  drawee. 

An  indorser  contracts  that  if  the  drawee  shall  not  at  ma- 
turity pay  the  bill,  he,  the  indorser,  will,  on  receiving  due 
notice  of  the  dishonour,  pay  the  holder  the  sum  which  the 
drawee  ought  to  have  paid,  together  with  such  damages  as 
the  law  prescribes  or  allows  as  an  indemnity  (^). 

He  also  contracts,  in  the  case  of  a  bill  payable  at  a  future 
date,  that  if  the  drawee  refuse  to  accept  on  presentment,  he 
will  in  like  manner  pay  (A). 


UowdecUneiL 


By  IndovBement 
joiu  r«oottr«. 


Bj  ftffrecnifliitf 
expreas  or  Im- 
pllod. 


But  a  man  may  indorse  a  bill  without  incurring  personal 
responsibility  in  several  ways. 

First,  by  expressing  in  his  indorsement  that  it  is  made 
with  this  qualification,  that  he  shall  not  be  liable  on  default 
of  acceptance  or  payment  by  the  drawee.  Such  qualified 
indorsement  will  be  made  by  annexing  in  French  the  words 
"  sans  recouTS^'*  or  in  English,  "  without  recourse  to  we," 
or  any  equivalent  expression  (t). 

There  may,  even  without  an  agreement,  be  an  indorsement 
which  confers  title  without  imposing  liability,  as  in  the  case 
of  an  indorsement  by  an  infant  {k);  of  an  indorsement  by 
directors  of  a  joint  stock  company  not  in  such  a  form  as  to 
make  the  company  liable. 

And  if  there  be  a  written  or  even  a  verbal  agreement 
between  an  indorser  and  his  immediate  indorsee,  that  the 
indorsee  shall  not  sue  the  indorser,  but  the  acceptor  only,  it 
has  been  held,  that  such  an  agreement  is  a  good  defence  on 
the  pait  of  the  indorser  against  his  inunediate  indoi'see  suing 
in  breach  of  the  agreement  (/). 

Indeed,  the  contract  between  indorser  and  indorsee  does 
not  consist  exclusively  of  the  writing  popularly  called  an 
indorsement,  though  that  indorsement  be  a  necessary  part 
of  it     The  contract  consists  partly  of  the  written  indorse- 


es) Suse  T.  P&Jiwe,  80  L.  J., 
C.  P.  76;  8  C.  B.,  N.  S.  538,  S.  C. 

(A)  Such  also  is  the  iDdorser's 
liabilitj  as  nDderstood  in  America 
(Story  on  Bills,  s.  107). 

(i)  The  words  "at  the  indor- 
see's own  risk  "  have  been  held  in 
America  to  exclude  the  personal 
responsibility  of  an  indorser.  See 
Jtice  V.  Stearns,  3  Mass.  Rep.  225 ; 
Mott  y.  Hicks,  1  Co  wen,  512. 


(i)  Smith  v.  Johnson,  27  L.  J., 
Exch.  363;  3  H.  &  N.  222,  S.  C. 

(0  Pike  V.  Street,  1  M.  &  M. 
226;  1  Dans.  &  L.  169,  S.  Cr 
and  see  Clark  v.  Piffott,  1  Salk. 
126;  12  Mod.  11>2,  S.  C;  Goupy 
V.  Harden,  7  Taant.  169;  Soare» 
v.  Olyn,  post;  see  also  Thompson 
V.  aubly,  1  M.  &  W.  212;  Byles 
on  Bills,  5th  American  edition, 
267. 
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luenty  partly  of  the  delivery  of  the  bill  to  the  indorsee,  and 
may  also  consist  partly  of  the  mutual  understanding  and 
intention  with  which  the  delivery  was  made  by  the  indorser 
and  received  by  the  indorsee.  That  intention  may  be  col- 
lected from  the  words  of  the  parties  to  the  contract,  either 
spoken  or  written,  from  the  usage  of  the  place,  or  of  the 
trade,  from  the  course  of  dealing  between  the  parties,  or 
from  their  relative  situation  (m). 

But  though  a  special  contract  qualifying  the  ordinary 
liability  of  an  indorser  may  affect  the  rights  of  the  imme- 
diate indorsee,  and  those  who  stand  merely  on  his  title,  it  is 
plain  that  it  cannot  restrain  the  rights  of  subsequent  trans- 
ferees for  value  without  notice. 

A  party  transferring  a  bill  may  also  (as  we  have  just  By  omvertiiiK 
seen)  decline  personal  responsibility,  by  converting  an  ex-  SdoraementT^^ 
isting  blank  indorsement  into  a  special  one  in  favour  of  his 
transferee  (n). 

A  bill  may  be  indorsed  conditionally ^  so  as  to  impose  on  indonement  may 
the  drawee,  who  afterwards  accepts,  a  liability  to  pay  the  J^oJoSmonT^  ^" 
bill  to  the  indorsee  or  his  transferees  in  a  particular  event 
only.  Where  a  bill  was  indorsed  on  such  a  condition  by 
the  payee,  afterwards  accepted,  then  passed  through  several 
hands,  and  was  finally  paid  by  the  acceptor  before  the  con- 
dition was  satisfied,  it  was  held  that  the  acceptor  was  liable 
to  pay  the  bill  again  to  the  payee  (o).  But  it  seems  that  a 
bill  cannot  be  indorsed  with  a  condition  that  in  a  certain 
event  the  indorsee  shall  not  retain  the  power  of  further 
indorsing  over  (p).  And  it  is  clear  that  parol  evidence,  or 
evidence  of  intention,  cannot  be  allowed  to  engraft  such  a 
condition,  so  as  to  affect  the  title  of  subsequent  holders  for 
Talue  wi^out  notice  {q\ 

An  indorsement  admits  the  signature  and  capacity  of  -what  an  indone- 
every  prior  party  (r).    And  in  an  action  against  an  indorser  mentadmiu. 


(fl»)  Xidwm  V.  DUworthf  5  Price, 
564;  Castrique  t.  Battigieg,  10 
^loore,  P.  C.  Cases,  94.  See  ante, 
Chap.  VIII.  and  post,  Chap,  xiii., 
and  Byles  on  BiUp,  5th  American 
edition,  p.  196.«/Z^  >&A^ 

(n)  As  to  the  liability  of  an  in- 
dorser, after  non-payment,  by  the 
drawee,  sec  poet. 

(i>)  Jiflberfson  v.  Kensington^ 
4  Taont  SO;  Savage  y.  AldreUy  2 
Stark.  232. 

(  p)  8oare$  y.  Olyn,  14  L.  J., 
Q.  B.  313;  8  Q.  B.  24,  S.  C. 


ig)  In  America,  also,  it  has 
been  held  that  an  indorsement  of 
a  note  payable  on  a  contingency 
does  not  impede  the  negotiability 
^of  the  instrument,  thongh  it  will 
operate  as  notice  to  subsequent 
holders;  Byles  on  Bills,  6th  Ame- 
rican edition,  p.  268. 

(r)  Lambert  v.  Oakegf  1  Lord 
Raym.  443;  12  Mod.  244;  Lam- 
bert V.  Pack,  1  Salk.  127;  Wil- 
Imms  Y.  Seagrove,  2  Barnard,  82; 
Orichlow  V.  Parry,  2  Camp.  182; 
lYio  Y.  Hawkins,  Uolt,  N.  P.  K. 
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StrikJng  out 
iudonemeiits. 


the  defendant  will  not  be  allowed  to  plead  denying  the  in- 
dorsement to  himself  {s). 

The  striking  out  an  indorsement  by  mistake  will  not 
discharge  the  indorser  (t\  but  the  striking  it  out  by  design 
will  (tf ).  Where,  in  an  action  by  a  remote  indorsee  against 
the  acceptor,  if  traversed,  several  indorsements  are  stated 
in  the  declaration,  though  unnecessarily,  they  must,  in  strict- 
ness, all  be  proved  {x)y  unless  the  defendant  has,  by  his 
conduct,  admitted  them  (y).  But  the  plaintiff  may  omit  to 
state  in  his  declaration  all  the  indorsements  after  the  first 
indorsement  in  blank,  and  aver  that  the  first  blank  indorser 
indorsed  immediately  to  himself.  In  this  case^  however, 
all  the  intervening  indorsements  should  be  struck  out  (z). 
Abbott,  C.  J. ;  "All  the  indorsements  must  be  proved  or 
struck  out,  although  not  stated  in  the  declaration.  I  re- 
member Bayley,  J.,  so  ruling,  and  striking  them  out  himself 
on  the  trial ;  and  this  need  not  be  done  before  the  trial  (a)  ; 
but  may  be  done  after  the  plaintiff  has  finished  his  case"  (6). 
So,  where  the  action  is  against  an  indorser,  and  there  are 
several  indorsements  between  the  payee's  indorsement  and 
the  defendant's,  the  plaintiff  may  state  in  his  declaration 
that  the  payee  indorsed  to  the  defendant  (o).  It  was 
formerly,  therefore,  usual  in  an  action  on  a  bill  where  there 
were  several  indorsements,  to  insert  two  counts  ;  one  setting 
out  the  indorsements,  to  avoid  the  necessity  of  striking  them 
out ;  the  other  omitting  them,  so  as  to  prevent  a  non-suit 
if  they  could  not  be  proved.  But  the  wise  and  ample  pro- 
visions of  the  Common  Law  Procedure  Act,  as  to  amend- 
ments, now  enable  a  plaintiff  to  declare  safely  in  a  general 
form,  without  striking  out  indorsements,  which  act  may  be 
attended  with  risk    in    many   cases.      It   seems    doubtful 


550)  Mctegregor  t.  Mkodes,  25  L. 
J.,  Q.  B.  318;  bat  see  £ait  India 
Company  v.  Trittony  8  B.  &  C. 
280;  6  D.  &  R.  214,  S.  C. 

(«)  Macgregor  t.  Rhodes^  26 
L.  J:,  Q.  B.  318;  6  £.  &  B.  266, 

{t)  Wilkinson  y.  Johnson,  3  B. 
&  C.  428 ;  5  D.  &  11.  408,  S.  C. 
Nor  the  striking  out  by  mistake  of 
the  acceptance.  Raper  v.  Birh' 
beck,  15  East,  17;  NovelH  v. 
RosH,  2  B.  &  Ad.  757. 

(»)  JPairclovgh  v.  Pavia,  9 
Exch.  690. 

i«e)  Way  nam  y.  Bend,  1  Camp. 
175. 


{y)  Bosanquet  y.  Afiders&n,  6 
Esp.  43;  Sidford  y.  Chambers,  I 
Stark.  826. 

(t)  In  an  action  against  an  in- 
dorser, the  plaintiff  has  no  right 
to  strike  out  indorsements  prior  to 
the  defendant's,  for  thej  constitate 
the  defendant's  title  to  indemnity; 
Byles  on  Bills,  5th  American  edi- 
tion, p.  268. 

(a)  Cocks  y.  Barradale,  Oiitty, 
642,  9th  od. 

(/;)  Mayer  y.  Jadis,  1  M.  & 
Rob.  247. 

(c)  ChatersT.  Bell,  A  Esp.  210; 
Sclw.  306,  9th  dd.,  8.  a 
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Fourthly,  as  to  the  rights  of  an  indorsee.  A  transfer  by  rights  of 
indorsements  vests  in  the  indorsee  a  right  of  action  against  indorsee. 
ail  the  parties  whose  names  are  on  the  bill,,  in  case  of  default 
of  acceptance  or  payment ;  and  we  have  already  seen  (e\ 
that  against  an  innocent  indorsee  for  value,  no  prior  party 
can  set  up  the  defence  of  fraud,  duress,  or  absence  of  consi- 
deration. But,  if  the  payee  of  a  bill  payable  to  order  neg- 
lect to  indorse,  the  holder  has  no  remedy  in  his  own  name 
against  any  person  but  him  from  whom  he  received  it. 

If  a  man  have  delivered  a  bill,  without  indorsing  it,  where  Right  of  tni«- 
it  was  upon  good  consideration  agreed  or  understood  that  it  ^dtoi^^DtT^ 
should  be  indorsed  by  him,  and  afterwards  he  refuse  to  in- 
dorse, an  action  may  be  maintained  against  him  for  so 
refusing  (/).  He,  or  his  personal  representatives,  may  also 
be  compelled  by  bill  in  equity  to  indorse  {g).  But  the 
transferee  of  an  unindorsed  bill  has  no  right  to  sign  his 
transferer's  name  as  indorser  (A).  Nor  can  he  obtain  a  good 
title  by  an  indorsement  written  after  notice  to  him  of  a 
fraud  (i). 

If  a  bill  be  re-indorsed  to  a  previous  indorser,  he  has,  in  wheroaMUii 
general,  no  remedy  against  the  intermediate  parties,  for  they  JJi^SSmw.* 
would  have  their  remedy  over  against  him,  and  the  result  of 
the  actions  would  be,  to  place  the  parties  in  precisely  the 
same  situation  as  before  any  action  at  all  {j).  But  where  a 
holder  has  previously  indorsed,  and  the  subsequent  interme- 
diate indorser  has  no  right  of  action  or  remedy  on  that  pre- 
vious indorsement  against  the  holder,  there  are  cases  in 
which  the  holder  may  sue  the  intermediate  indorser  (A). 


(jS)  Demies  v.  Dodd,  1  Wils. 
Exch.  110;  4  Price,  176,  8.  C; 
and  see  Bartlett  y.  Benson^  15  L. 
J.,  Kxch.  23;  8  D.  &  L.  274;  14 
M.  &  W.  733,  S.  C. 

{e)  Chapter  on  Considera- 
tion. 

(/)  Bo$e  Y.  Sims^  1  B.  &  Ad. 
521. 

ig)  Watkina  y.  Maule,  2  Jac. 
&,  Walker,  242;  Smith  y.  Pickery, 
i^eake,  50;  Bolleiton  y.  Hibberi, 
:t  T.  R.  411;  JSx  parte  Rkode$, 
a  Mont.  &  Ayr.  217;  Ex  parte 
Greeningy  13  Ve».  20C ;  jUlge  v. 


Rumford,  81  L.  J.,  Ch.  806;  31 
BeaY.  247,  S.  C. 

(A)  Harr&p  y.  Fieher,  30  L,  J., 
C.  F.  283;  and  see  Moxm  y.  Pul- 
ling, 4  Camp.  50 ;  Stoiy  on  Bills 
of  Exchange,  s.  201;  P4>8e  y.  Sime, 
1  B.  &  Ad.  621. 

(i)  WhUtler  y.  Ihwler,  14  C. 
B.,  N.  S.  248;  32  L.  J.,  C.  P.  161. 

( J*)  BUhop  Y.  Hayward,  4  T. 
R.  470;  Britten  y.  Webb,  2  B.  & 
C.  483;  3  D.  &  R.  650,  S.  C. 

(A)  Wilder 8  y.  Stevens,  15  L. 
J.,  £!xch.  108 ;  15  M.  &  W.  208, 
S.  C;  Williams  y.  Clarke,  16  M. 
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Where  the  In- 
doner  iBft 
trustee. 


And  if  the  plaintiff  declare,  as  he  may  do,  on  an  indorsement 
fi'om  the  first  blank  iudorser  to  himself,  it  will,  it  seems,  be 
intended  that  he  means  to  rely  on  his  first  title,  and  it  is 
doubtful  whether  he  can  reply  any  facts  arising  on  the  in- 
tervening indorsements  without  a  departure  (/)• 

But  where  a  bill  or  note  is  merely  indorsed  to  another,  and 
deposited  with  him  as  a  trustee,  he  can  only  use  it  in  con- 
formity with  the  stipulations  on  which  he  became  the  depo- 
sitary of  it  (w). 

If  the  depositary  of  the  bill  indorse  it  over  in  breach  of 
trust*,  the  indorsee,  with  notice  of  the  breach  of  ti-ust,  can 
acquire  no  title  to  the  bill  as  against  the  rightful  owner,  and 
can  neither  sue  him  on  the  bill,  nor  hold  the  bill  against 
him  (»).  Therefore,  where  the  acceptor  of  a  bill,  who  had 
received  no  value,  delivered  the  bill  to  the  drawer,  desiring 
him  to  hold  it  for  his  use,  but  the  drawer  indorsed  it  for 
value  to  the  defendant,  who  knew  that  the  drawer  had  no 
authority  to  part  with  it,  the  defendant,  the  indorsee,  was 
held  liable  to  the  acceptor  in  trover.  "  The  drawer,"  says 
Lord  Tenterden,  "having  put  the  bill  into  the  defendant's 
hands,  when  the  defendant  knew  that  the  drawer  had  no 
authority  so  to  do,  the  defendant's  title  is  no  better  than  the 
drawer's.  But  then,  it  is  said,  allowing  that  the  plaintiff  had 
a  property  in  the  bill,  the  defendant  had  a  right  to  hold  it, 
because  he  may  sue  the  drawer.  I  think  the  defendant  had 
no  right  to  hold  it  as  against  the  acceptor,  the  plaintiff  be- 
cause the  defendant  took  the  bill  with  the  knowledge  that 
the  person  from  whom  he  took  it  had  no  title  to  it  as  against 
the  plaintiff"  (o). 

So  where  the  drawer  of  a  bill  of  exchange  deposited  it  with 
a  creditor,  and  gave  him  authority  to  receive  the  proceeds 
and  apply  them  in  a  specified  way,  and  the  drawer  afterwards 
committed  an  act  of  bankruptcy,  on  which  a  conmiission 
issued,  the  creditor  having,  aj^r  the  act  of  bankruptcy,  deli- 
vered the  original  bill  to  the  acceptor,  and  taken  in  lieu  of 


&  W.  834;  Smith  v.  Martack,  18 
L.  J.,  C.  P.  65;  6  C.  B.  486,  S.  C; 
Morris  v.  Walker,  19  L.  J.,  Q. 
B.  400;  15  Q.  B.  589,  S.  C.  And 
to  reply  the  facts  is  no  departure. 
Ibid.,  and  Story  on  Promissory 
Notes,  8.  479. 

(Q  Bartlett  v.  Benson,  15  L. 
J.,  Exch.  23;  14  M.  &  W.  733, 
S.  C. 

{nt)  As  to  the  consideration 
where  the  bill  is  deposited  as  se- 


carity  for  the  balance  of  a  mnning 
account,  see  ante,  Considera- 
tion. 

(»)  Ooggerly  t.  Cuthbert,  2 
N.  R.  170.  If  the  acceptor  be 
compelled  to  pay  he  may  sue  the 
depositary.  Blead'en  v.  Charlesy 
7  Bing,  246;  and  see  Oslntrn  v, 
Bofiald,  12  W.  R  839. 

{o)  Evans  v.  Kymer,  I  B.  & 
Ad.  628. 
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it  another  bill,  it  was  held  by  Tindal,  C.  J^  that  the  creditor 
had  been  guilty  of  a  conversion,  and  the  assignees  of  the 
bankrupt  might  recover  against  him  in  trover  (/>).  But  it 
would  have  been  otherwise,  if  the  creditor  had  merely  re- 
ceived the  money,  for  that  would  not  have  amounted  to  a 
conversion  (^).  Where  a  bill  has  been  indorsed  in  blank, 
and  the  transferee  of  the  depositary  takes  it  without  know- 
ledge of  the  particular  and  limited  purpose  for  which  the 
biU  was  deposited  with  the  trustee,  the  transferee  acquires  a 
title  (r) ;  and  the  transferee's  title  will  not  now  be  affected 
by  proving  him  guilty  of  n^ligence,  however  gross,  if  there 
were  no  fraud.  Gross  negligence  may,  however,  be  evi- 
dence of  fraud  («).  And  it  is  conceived,  that  if  the  bill  had 
not  become  payable  to  bearer,  but  was  transferable  only  by 
indorsement  of  the  trustee,  an  indorsement  by  him  in  breach 
of  trust  to  an  indorsee  for  value,  and  without  notice,  would 
in  general  confer  a  title. 

The  trust  may  be  expressed  on  the  bill  itself  by  a  res  trie-  BertrictiTo  in- 
tive  indorsement,  or  a  restrictive  direction  appended  to  the  ^"•™«"'*- 
payee's  name,  so  that,  into  whose  hands  soever  the  bill  may 
travel,  it  will  carry  a  trust  on  the  face  of  it  (t). 

The  following  have  been  held  to  be  restrictive  direc- 
tions or  indorsements : — ''  The  within  must  be  credited  to 
A.  B."  (tt)  ;  "Pay  to  A.  B.  or  order,  for  my  use  ;"  "Pay  to 
A,  B.  for  my  account ;"  "  Pay  to  A.  B.  only."  But  the 
words,  "Value  in  account  with  the  Oriental  Bank,"  have 
been  held  not  to  be  a  restrictive  indorsement  {x). 

A  man  who  takes  a  bill,  the  circulation  of  which  beyond 
the  restricted  indorsee  has  been  restrained  by  a  restrictive 
direction  or  indorsement,  cannot  sue  the  drawer  or  acceptor 
upon  it,  but  holds  the  bill  or  the  money  received  by  him  as 


ip)  Rohmm  v.  BolUy  1  K.  & 
Bob.  289. 

iq)  Jones  v.  Utrt,  9  B.  &  C. 
764;  4  M.  &  Ry.  647,  S.  C. 

(r)  BoU&H  v.  Puller,  1  B.  & 
P.  639;  Ramtbottom  ▼.  CatoTy  1 
Stark.  228;  ChUim  v.  MaHin,  I 
B.  &  P.  648;  Oorgier  v.  Mieville, 
dB.&C.45;4D.&R.641,S.C.; 
Woohey  V.  Pole,  4  B.  &  A.  1;  and 
Bee  Boberte  t.  JEden,  1  B.  &  P. 
398. 

(9)  Goodman  y.  Harvey,^  Ad. 
ft  £.  870;  6  N.  ft  M.  872,  S.  C; 
Utk^  T.  RieK  10  Ad.  ft  £.  784; 
2  Per.  ft  D.  679,  S.  C. 

(O  Svch   restrictiTe    indorac- 


mentB  are  not  of  rery  late  inren- 
tion,  bnt  thev  appear  to  have  been 
well  known  before  the  middle  of 
the  last  cento^.  Snee  v.  Preseot, 
1  Atk.  247 ;  JEdie  y.  Etut  India 
Company,  2  Burr.  1227;  1  W.  Bl. 
296,  S.  C. 

(w)  Anchor  y.  Bank  of  Bng^ 
land,  Doug.  687;  Edie  y.  Eatst 
India  Company,  2  Bnrr.  1227; 
Beam  y.  Cramlington,  Carthew, 
6;  Cramlinqiony.  Etane,  2  Vent. 
807,  S.  C;  Tre%a;tel  y.  Barandon^ 
8  Taoitt  100;  1  Moore,  648,  S.  C. 

(<r)  Mwrrow  y.  Stuart,  8  Moore, 
P.  a  Oases,  267;  Buckley  y. 
Jackeon^  L.  R.,  3  Ex.  1^6. 
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the  bill  or  money  received  upon  it  to  the  party  making  the 

restrictive  indorsement.  For  such  words  cannot  be  intended 
as  a  mere  private  direction  to  the  immediate  indorsee  ;  see- 
ing that  he  is  bound  to  account  for  the  bill  without  any  such 
direction  ;  not  to  mention  that  the  most  obvious  mode  of 
conveying  a  private  direction,  would  be  either  by  oral  com- 
munication, or  by  a  letter  enveloping  the  bill.  Nor  can  they 
be  a  mere  direction  to  the  drawee  not  to  pay  the  original 
restricted  indorsee  :  for  a  restrictive  indorsement  constitutes 
the  restricted  indorsee  the  indorser's  agent  to  receive  the 
money,  and  for  its  misapplication,  when  so  paid,  the  drawee 
is  not  responsible.  As  between  the  restraining  indorser, 
therefore,  the  immediate  indorsee,  and  the  drawee,  the  words 
"to  my  use**  or  the  like,  are  of  no  effect.  But  as  between 
the  restraining  indorser  and  a  subsequent  indorser,  and  the 
drawee,  they  are  a  notification  that  the  restricted  indorsee 
has  no  property  in  the  bill,  that  he  is  a  mere  trustee  for  his 
principal,  and  that  he  can  appoint  no  sub-agent,  except  for 
the  purpose  of  holding  the  bill  or  the  money  upon  a  similar 
trust.  The  subsequent  indorsee,  therefore,  being  a  mere 
agent,  can  have  no  action  on  the  bill  if  it  is  dishonoured, 
nor  hold  it,  or  the  money  received  upon  it,  against  the  prin- 
cipal :  and  if,  instead  of  paying  the  money  to  the  principal 
he  chooses  to  pay  it  to  the  intermediate  agent,  he  becomes 
responsible  for  its  misapplication,  and  so  does  any  one  who 
pays  it  to  him. 

A  bill  was  indorsed  by  the  payee  in  this  form  : — "  Pay 
A.  B.,  or  order,  for  the  account  of  C.  D. ;"  A.  B.  pledged  it 
with  the  defendant,  who  advanced  money  upon  it  to  A.  B. 
personally.  Held,  that  the  defendant  had  sufficient  notice, 
from  the  indorsement,  that  A.  B.  had  no  authority  to  raise 
money  on  the  bill  for  his  own  benefit,  and,  therefore,  could 
not  defend  an  action  of  trover  for  the  bill,  brought  by  C.  D., 
his  principal  {y\ 

A.,  a  merchant  at  Boston,  in  New  England,  remitted  a  bill 
to  B.,  his  agent  in  London,  indorsing  it  in  this  form  : — 
"  Pay  JB.,  or  his  order,  far  my  use.**  B.  discounted  it  with 
his  bankers  :  he  afterwards  failed,  and  the  bankers,  to  whom 
he  was  indebted  in  more  than  the  amount  of  the  bill,  re- 
ceived payment  of  it  at  maturity  from  the  acceptors.  Held, 
in  an  action  for  money  had  and  received,  that  the  bankers 
were  liable  to  refund  the  money  to  A.  {z), 

(y)  !FreuUel  y.  Barandon,  8      C.  622;  affirmed  in  the  Exchequer 
Taunt.  100;  1  Moore,  548,  S.  C.         Chamber,  6  Bing.  52& ;  3  Y.  &  J. 
(r)  Sigoumeyy,  Lloyd,  8  B.  &      220,  S.  C. 
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We  have  already  seen  that  the  omission  of  the  words  ''  or 
ordety^  in  a  special  indorsement,  will  not  resti'ain  the  nego- 
tiabilitj  of  a  bill  (a). 

Fifthly.    As  to  the  liabilitj  of  a  person  transferring  by  liability  of 
delivery  only.  party  trans- 

ferring BY 

A  transfer  by  mere  delivery,  without  indorsement,  of  a  i>^i*iveby. 
bill  of  exchange  or  promissory  note  made  or  become  payable  SetoBtrmmeut. 
to  bearer,  does  not  render  the  transferer  liable  on  the  inatrw 
meni  to  the  transferee. 

And  it  is  conceived  to  be  the  general  rule  of  the  English  (b)  Nor  in  genemi 
law,  and  the  fair  result  of  the  English  authorities,  that  the  toaluon?^"^^ 
transferer  is  not  even  liable  to  refund  the  consideration,  if 
the  bill  or  note  so  ti'ansfered  by  delivery  without  indorse- 
ment turn  out  to  be  of  no  value,  by  reason  of  the  failure  of 
the  other  parties  to  it.  For  the  taking  to  market  of  a  bill 
or  note  payable  to  bearer  without  indorsing  it,  is  primd 
facie  a  sale  of  the  bill.  And  there  is  no  implied  guarantee 
of  the  solvency  of  the  maker,  or  of  any  other  party  (c)« 

If  a  bill  or  note,  made  or  become  payable  to  bearer,  be  ^*^JJ^  **"^  ^ 
delivered  without  indorsement,  not  in  payment  of  a  pre-  aoku 
existing  debt,  but  by  way  of  exchange  for  goods,  for  other 
bills  or  notes,  or  for  money  transfen::pd  to  the  paiiy  deliver- 
ing the  bill  at  the  same  time,  such  a  transaction  has  been 
repeatedly  held  to  be  a  sale  of  the  bill  by  the  party  trans- 
ferring i^  and  a  purchase  of  the  instrument,  with  all  risks. 


{a)  Moore  y.  Manntng^  Com. 
81 1 ;  Ackeson  r.  Ibuntatny  1  Stra. 
5579  £die  y.  Eiut  India  Cbn^ 
pany,  2  Burr.  1216;  1  W.  BL 
295,  8.  C. 

(Jb)  In  America  also  it  has  been 
zepeatedly  held,  that  pigment  in 
bulk  notes  after  ths  bank  ha* 
failedj  the  fiM^t  being  nnknown 
both  to  payer  and  receiver,  is  good, 
and  the  loss  falls  on  the  receiver. 
Bayard  v.  Shunk,  I  Watte  & 
Serg.  d2;  Young  v.  Adams^  6 
Kaas.  182—185;  Servgys  v.  Oai$, 
8  Yerger,  116;  Lowry  v.  Murrell, 
2  Porter,  282.  The  contrary,  how- 
ever, haa  been  al4o  held.  Light- 
body  y.  Ontario  Bank,  11  Wend. 
1;  idfinned  on  error  in  13  Wend. 
107;  Jffarley  y.  Thornton,  2  Hill, 


609;  Fogg  r.  Sawyer,  9  New 
Hamp.  865;  see  Stoiy  on  Pro- 
missorj  Notea,  p.  125.  It  is  con- 
ceived that  the  confasion  has 
arisen  from  neglecting  to  disttn* 
goiflh  between  Uie  abstract  qnes* 
tion  of  law  and  questions  of  fact 
in  the  particnlar  case. 

(c)  See  the  observations  of  lit- 
tledue,  J.,  in  CawAdgo  v.  Allenby^ 
6  B.  &  C.  373,  and  Rogor$  y. 
Langfordy  1  C.  &  M.  637,  642. 
See  also  the  observations  of  Mr. 
Baron  Bramwell,  delivering  the 
jndgment  of  the  Court  of  £x- 
cheaaer,  in  Onardia^M  of  the 
LUmfield  Unian  y.  Greene,  26 
L.  J.  140;  1  H.  &  N.  884,  8.  C. ; 
Smith  y.  Mereer,  L.  B.,  8  Ex.  51. 
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by  the  transferee.  "It  is  extremely  clear,"  says  Lord 
Kenyon,  "  that,  if  the  holder  of  a  bill  send  it  to  market 
without  indorsing  his  name  upon  it,  neither  morality  nor  the 
laws  of  this  country  will  compel  him  to  refund  the  money  for 
which  he  sold  it,  if  he  did  not  know  at  the  time  that  it  was 
not  a  good  bill"  (c/).  So,  where  A.  gave  a  bankrupt,  before 
his  bankruptcy,  cash  for  a  bill,  but  refused  to  allow  the  bank- 
rupt to  indorse  it,  thinking  it  better  without  his  name,  and 
afterwards,  on  dishonour  of  the  bill,  proved  the  amount 
under  the  commission,  the  Lord  Chancellor  ordered  the  debt 
to  be  expunged,  observing,  that  this  ¥ras  a  sale  of  the  bill  («). 
So,  if  a  party  discounts  bills  with  a  banker,  and  receives  in 
part  of  the  discount  other  bills,  but  not  indorsed  by  the 
banker,  which  bills  turn  out  to  be  bad,  the  banker  is  not 
liable.  "Having  taken  them  without  indorsement,"  says 
Lord  Kenyon,  "he  has  taken  the  risk  on  himself.  The 
bankers  were  the  holders  of  the  bills,  and,  by  not  indorsing 
them,  have  refused  to  pledge  their  credit  to  their  validity  ; 
and  tiie  transferee  must  be  taken  to  have  received  them  on 
their  own  credit  onlv"  (/).  So,  where,  in  the  morning,  A. 
sold  B.  a  quantity  of  corn  ;  and,  at  three  o'clock  in  the  after- 
noon of  the  same  day,  B.  delivered  to  A.  in  payment  certain 
promissory  notes  of  the  bank  of  C,  which  had  then  stopped 
payment,  but  which  circumstance  was  not  at  the  time  known 
to  either  party,  Bay  ley  J.,  said,  ^<If  the  notes  had  been 
given  to  A.  at  the  time^  when  the  com  was  sold,  he  could 
have  had  no  remedy  upon  them  against  B.  A.  might  have 
insisted  on  payment  in  money,  but,  if  he  consented  to  receive 
the  notes  as  money,  they  would  have  been  taken  by  him  at 
his  peril"  (^). 

Such  seems  the  general  rule  governing  the  transfer  by 
delivery,  not  only  of  ordinary  bills  of  exchange  and  promis- 
sory notes,  but  also  of  bank  notes  (A).    Nor  is  there  any 


(rf)  Fenn  v.  Sarriion^  8  T.  R. 
759;  and  see  Beam*  y.  WkyUy  5 
Bing.  486;  8  M.  &  P.  130,  S.  C. 

{e)  Ex  parte  Shuttlefcorth,  3 
Ve8.868. 

(/)  Ikfdell  V.  Clark,  1  Esp. 
447;  Bank  of  England  ▼.  iVJjw- 
man,  1  Ld.  Bajm.  442;  12  Mod. 
241;  Com.  57;  JEmly  v.  Lye,  15 
East,  7.  Bnt  in  Ex  parte  Black- 
hnrne,  10  Yes.  204,  tne  Chancellor 
seemed  to  think,  that,  if  goods  are 
purchased  and  paid  for  at  the 
time  by  bills  not  indorsed,  the 
vendee  is  liable,  if  the  bills  tmn 
are  oat  bad.    See  Jones  t.  Ryde, 


5  Taunt  487;  1  Marsh.  157,  S.  C.$ 
Oweneon  v.  Mane,  7  T.  R.  64. 

(a)  Camidge  t.  Allenhyy  6  B. 

6  C.  873;  9  D.  &  B.  891,  S.  C; 
see  Bdbson  t.  Oliver^  10  Q.  B. 
704;  and  see  Ward  t.  Eeane,  2 
Ld.  Baym.  928,  and  Rogers  t. 
Langfordj  1  C.  &  M.  637. 

(A)  Though  they  be  coantry 
bank  notes,  issued  bj  the  payer 
himself,  when  the  question  arises 
in  favour  of  sureties.  Guardians 
of  ZdcMeld  Union  t.  Greene,  26 
L.  J.,  Exch.  140;  1  H.  &  N.  884, 
S.  C. 
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hardship  in  such  a  rule,  for  the  remedy  against  the  trans- 
ferer may  always  be  preserved  by  indorsement,  or  by  special 
contract.     The  rule,  however,  is  not  without  exceptions. 

If  a  banker's  note  be  given  on  account  of  a  pre-existing  trmen  the  bm 
debt,  the  note  is  not  to  be  considered  as  sold  (t).  But  if  the  Sr"a*iiiSlSlg 
banker  fail  and  if  the  note  be  duly  presented,  and  due  notice  debt 
be  given  of  the  dishonour,  the  remedy  for  the  antecedent 
debt  revives.  "I  agree,"  says  Holt,  C.  J.,  "the  difference 
taken  by  my  brother  Darnell,  that  taking  a  note  for  goods 
sold  is  a  payment,  because  it  was  a  part  of  the  original 
contract,  but  paper  is  no  payment  where  there  is  a  precedent 
debt.  For  when  such  a  note  is  given  in  payment,  it  is 
always  taken  to  be  given  under  this  condition  to  be  payment, 
if  the  money  be  paid  thereon  in  convenient  time"(^').  The 
principle  of  the  exception  may  be  this.  A  creditor  is  en- 
titled to  cash.  If,  instead  of  cash,  he  consent  to  take  notes, 
not  being  a  legal  tender,  that  is  a  favour  to  the  debtor,  and 
it  will  thence  be  inferred,  in  the  absence  of  evidence  to  the 
contrary,  that  the  notes  were  not  to  be  payment,  if,  without 
the  fault  of  the  creditor,  they  turn  out  to  be  of  no  value. 

And  it  is  conceived,  that  as  an  express  contract  would  ouier  exrepuont 
make  the  transferer  liable  without  indorsement,  so  there  are  JJiJ*  «en««i 
other  circumstances  from  which  a  jury  may  infer  that  the 
intention,  and  implied  contract  of  the  parties  was,  that  the 
notes  were  not  to  be  payment,  if  dishonoured  (A). 

If,  for  example,  a  man  ask  another  to  change  a  bank  note 
for  him  as  a  favour,  and  the  banker  fail,  it  is  conceived  tliat 
a  jury  would  be  justified  in  infeiTing  an  implied  contract  to 
refund  the  change,  if  the  note  were  duly  presented  and 
dishonoured,  and  due  notice  given  (/)  ;   and  it  has  been 


(i)  See  as  to  this  exception, 
however,  the  langiiage  of  Lord 
Campbell,  in  Timmins  y.  CHbHns, 
infra. 

(J)  Ward  V.  BvaTU,  2  Ld. 
Baym.  928;  Camidge  t.  Allenhyt 
6  B.  &  C.  378.  So  held  also  by 
Pratt,  C.  J.,  in  Moore  v.  Warren, 
1  Stra.  415,  and  by  King,  C.  J., 
in  Holme  y.  Barry^  1  Stra.  416. 
In  the  case  of  a  pre-existing  debt 
paid  by  notes,  if  the  notes  be  not 
paid,  and  the  debtor  is  held  liable, 
there  is  no  donbt  as  to  the  ori^nal 
debt  for  which  he  is  so  liable,  and 
there  is  no  need  to  inyent  or  im- 
ply any  contract  to   make  oat 

B. 


that  debt.  Bat  where  goods  are 
exchanged  against  money,  if  the 
payer  is  held  liable,  it  is  difficult 
to  imply  a  contract  for  goods  sold 
and  delivered,  to  be  paid  for  on 
request. 

(ik)  See  Van  Wart  v.  Woolley, 
8  B.  &  C.  446,  and  post,  Ch.  xxii. 
There  is  no  warranty  that  the 
stamp  on  a  foreign  bill  has  been 
cancelled.  Pooley  y.  Browne^  11 
C.  B.,  N.  S.  666. 

(JL)  See  Rogeri  r.  Langfordy  1 

C.  &  M.  637;  Turner  v.  Stonet,  I 

D.  &  L.  122;  £x  parte  Ubewter^ 
1  Rose,  23;  Woodland  v.  Foar^  7 

E.  &  B.  622. 
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held  that  if  a  castomer  pay  to  his  account  -with  his  hanker 
notes  of  a  hank  which  has  failed,  and  the  hanker  is  gnilty 
of  no  laches  ;  the  loss  falls  on  the  customer  («»).  And  if  a 
hanker  cashes  a  check  on  another  hank  which  has  failed,  he 
may  recover  back  his  money  (n).  In  all  cases  where  the 
receiver  of  the  notes  seeks  to  return  them  he  must  do  so 
within  a  reasonable  time  (o). 


To  an  agent  of  a 
foreign  principal. 


The  sellers  of  bills  on  the  London  market  do  not,  primd 
facie^  trust  the  foreign  principal  of  the  English  buyer  (/>). 


Warranty  of 
genolueneos. 


A  transferer,  by  delivery,  though  he  does  not  impliedly 
warrant  the  solvency  of  the  parties  to  a  promissory  note  or 
bill  of  exchange,  does  warrant  that  the  bill  or  note  is  not 
forged  or  fictitious  (y).  And  if  the  bill  or  note  does  not 
in  this  respect  fully  answer  the  warranty  (though  some 
signatures  be  genuine^  yet  the  consideration  entirely  fails, 
and  the  money  given  for  the  bill  may  be  recovered  back  (r), 
provided  it  be  claimed  within  a  reasonable  time  («). 


No  liabilitj  to 

subsequent 

transferee. 


A  ti-ansferee,  by  delivery,  cannot  be  liable  in  any  case  to 
a  subsequent  transferee,  either  on  the  instrument  or  the 
consideration.  And  therefore  it  has  been  held  that  such 
subsequent  transferee  cannot  prove  for  the  value  in  the 
event  of  the  first  transferer's  bankruptcy  (f). 


(m)  Timmins  t.  GfibhiM,  18 
Q.  B.  722. 

(n)  Woodland  y.  Ihar^  26  L. 
J.,  Q.  B.  202;  7  E.  &  B.  519, 
S.  C. 

(o)  See  Rogers  v.  Langford,  1 
C.  9l  M.  642. 

( p)  Poirier  v.  Morris y  2  E.  &  B. 
103. 

(^)  Jones  V.  Myde,  5  Taunt. 
487 ;  1  Marah.  157,  S.  C. ;  Young 
V.  OflCy  3  Bing.  N.  C.  724  ;  Bmce 
Y.  Bruecy  1  Marsh.  165  ;  5  Taunt. 
495;  Fuller  y.  Smithy  Ryan  & 
M.  "49 ;  Ovmey  v.  Womersleyy  4 
E.  &  B.  133.  So  it  has  been  re- 
peatedly held  in  America.  Ellis 
V.  Wildy  6  Mass.  321 ;  Yovng  v. 
AdnmSy  ibid.  182;  Markle  t. 
JlatJUldy  2  John.  R.  456 ;  Eagle 
Bank  of  Newhaven  v.  Smithy  5 
Con.  R.  71 ;  Strange  v.  Ellison, 
2  Baylej,  385 ;  though  the  instra- 
Dient  be  sold,  Byles  on  Bills,  5th 


American  edition,  p.  278.  Mr.Jns- 
tice  Story  lays  it  down  that  there 
is  also  a  warranty  of  the  title  of 
the  transferer.  Treatise  on  Pro- 
missory Notes,  p.  1 23.  But  it  is 
conceived  that  that  is  not  so. 
Indeed,  an  honest  transferee  by 
delivery  needs  no  snch  warranty. 
See  farther  as  to  transfer  of  a 
forged  or  altered  bill,  the  Chapters 
on  FoBGEBY  and  Altbbatiok. 
He  also  warrants  that  a  bill  pur- 
porting to  be  a  foreign  bill,  and 
therefore  not  to  require  a  stamp, 
was  really  made  abroad.  Cfom- 
pertz  V.  Bartletty  23  L.  J.,  Q,  B. 
65 ;  2  £.  &  B.  854,  S.  C. 

(r)  In  re  BaTrin-gton,  2  Sch. 
&  Lef.  112. 

(«)  Pooley  T.  Browne,  31  L.  J., 
C.  P.  135. 

(t)  Gnmey  v.  Womersley,  4 
E.  &  B.  133. 
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Buty  in  all  cases,  if  notes  or  bills  are  transferred  as  valid,      chaptbb  A 

"when  the  transferer  knows  they  are  good  for  nothing,  the  ^^'  \ 

suppression  of  the  truth  is  a  fraud,  and  he  is  liable.     **  If,"  Effect  of  f»od.  ^ 

continues  Mr.  Justice  Baylej,  in  the  case  before  referred  to,  J 

*' A.  could  show  fhiud  or  knowledge  of  the  maker's  insol-  \ 

vencj  in  the  payer,  then  it  would  be  wholly  immaterial 
whether  the  notes  were  taken  at  the  time  of  sale  or  after- 
wards "(ti). 


Sixthly,  as  to  the  rights  of  transferee  by  delivery.  BiaHTS  of 

TRANSFBRBB 


BT  DBLIVEBT. 


Bills  and  notes  payable  to  bearer  circulate  as  money,  and 
are  considered  as  such.    The  bona  fide  possessor  is,  there-  \ 

fore,  the  true  owner.     For  it  is  essential  to  the  currency  of  ' 

money  that  property  and  possession  should  be  inseparable  (a?). 

We  have  already  seen  that  the  indorsee  of  a  bill  payable  to  \ 

order,  and  not  made  payable  to  bearer  by  a  blank  indorse-  i 

ment,  has  no  right  to  the  bill,  either  so  as  to  retain  it  against  | 

the  real  owner,  or  to  sue  any  party  upon  it,  unless  the  in-  \ 

dorser  had  a  right  to  endorse  {y\  Whereas,  if  the  check, 
bill,  or  note,  be  originally  made  or  have  since  duly  become 
payable  to  bearer,  the  title  of  the  holder,  both  as  against  a 
former  owner  on  the  one  hand,  and  against  the  maker, 
acceptor,  or  indorser  on  the  other,  is  not  affected  by  any 
infirmity  in  the  title  of  the  transferer,  provided  the  holder 
took  it  hand  fide  for  value. 

It  was  formerly  considered  that  the  transferee's  title  would  Fonn«r  «ffM  of 
be  affected  by  want  of  due  caution  on  his  part,  and  that  he  S2nS«2  *°  **** 

would  be  liable  in  trover  to  the  real  owner,  and  unable  to  \ 

enforce  payment  against  the  parties  to  the  instrument,  if  he  j 
were  guilty  of  negligence  in  taking  it.     Thus,  where  a 

banker,  in  a  small  market  town,  changed  a  500/.  Bank  of  | 

England  note  for  a  stranger,  without  any  further  inquiry  | 

than  merely  asking  his  name,  he  was  held  liable,  in  trover,  \ 

to  a  party  from  whom  the  note  had  been  unlawfully  ob-  i 

tained  ;  Best,  C.  J.,  observing,  "  The  party's  caution  should  J 

increase  with  the  amount  of  the  note  which  he  is  called  I 

apon  to  change  {z\    A  man  may  change  a  20/.  note  with-  \ 

out  asking  a  single  question,  but  would  that  be  right  as  to  ^ 

(»)  Camidqe  v.  Allenhy,  6  B.  («)  ^wm  v.  PearocJi,  2  C.  & 

&  C.  373 ;  9  D.  &  R.  391,  S.  C. ;  P.  221 ;  and  see  Gill  v.  Cuhitt,  3 

I\^n  T.  HarrU^n,  3  T.  R.  769.  B.  &  C.  466 ;  5  I).  &  R.  324,  8. 

(a?)  See  FoHer  v.  Orsenf  81  L.  C;  Egan  r.  ThrelfaU^  5  D.  &  R. 

J^  Exch.  158.  326. 

(j)  Mead  y.  Taung,  4  T.  B.  28. 

h2 
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GHAPTEB 
XL 


PrMent  effect  of 
negligeooe  or 
fntad. 


one  of  several  thousands  ?  More  caution  is  required  in  the 
case  of  a  discounter  than  of  a  payer"  (a). 

But  it  is  now  settled,  that  if  a  man  takes  honestly  an 
instrument  made  or  hecome  payable  to  l>earer,  he  has  a  good 
title  to  it,  with  whatever  degree  of  negligence  he  may  have 
acted,  unless  his  gross  negligence  induce  the  jury  to  find 
fraud.  "I  believe,"  says  Lord  Denmnn,  "we  are  all  of 
opinion  that  gross  negligence  only  would  not  be  a  sufficient 
answer  by  the  defendant  where  the  plaintiff  has  given  con- 
sideration for  the  bill.  Gross  negligence  may  be  evidence 
of  mala  fides^  but  it  is  not  the  same  thing.  We  have 
shaken  oil' the  last  renmant  of  the  contrary  doctrine"  (6). 

Titia  of  an  agent        If  the  party  presenting  a  bill  or  note  payable  to  bearer  be 

the  mere  agent  of  another,  the  agent's  title  is  infected  with 
the  infirmity  of  his  principars  title,  although  the  principal 
is  in  the  agent's  debt;  and  the  agent  consequently  cannot 
enforce  payment  of  the  maker  (c). 


Fledging  Mill 
payable  to 
JMarer. 


Other  tn«tra- 
menti  payable 
to  bearer. 


It  makes  no  difference  that  the  bill  or  note  is  only  pledged, 
and  not  absolutely  transferred;  the  pawnee  acquires  a  pro- 
peii;y  in  it(£/),  and  is  not  liable  in  trover,  to  the  real  owner, 
as  in  the  case  of  goods  improperly  pledged  (e). 

Exchequer  bills,  which  are  payable  to  bearer  before  the 
blank  is  filled  up  (/),  bonds  of  foreign  princes  and  states 


{a)  Qit-eryf  whether  this  last 
proposition  is  not  now  incorrect  ? 

(o )  Ooodmun  y.  Harvey,  4  Ad. 
&  El.  870;  6  N.  &  M.  372,  S.  C; 
Utlu^r  V.  Rich,  10  Ad.  &  E.  784  ; 
2  P.  &  D.  679,  S.  C.  In  the  case 
of  Goodman  v.  Harvey,  the  bill 
bore  on  it,  when  discounted,  the 
notarial  mark  of  non-acceptance. 
To  use  the  words  of  the  Lord 
Chief  Justice,  "the  plaintiff  re- 
ceived the  bill  with  a  death  woand 
apparent  on  it."  See  also  Bach- 
hmt^e  v.  Harrison,  5  B.  &  Ad. 
1098;  3N.  &  M.  188;  Crook  v. 
Jadis,  5  B.  &  Ad.  909;  3  N.  & 
L.  257,  S.  C. ;  Foster  v.  Peanon, 
1  C,  M.  &  R.  805 ;  6  Tyr.  255, 
S.  C. ;  Wi Wis  V.  Ba  n  k  of  Engla  nd, 
4  A.  &  E.  2] ;  Rapjidel  y.  Bank 
of  England,  17  C.  B.  161 ;  Carlon 
v.  Ireland,  5  E.  &  B.  766 ;  Bank 
of  Bengal  v.  Fagan,  7  Moore,  P. 


C.  C.  72. 

(c)  Solomons  v.  Bank  of  Eng- 
land, 13  East,  135;  1  Rose,  99, 
S.  C.  As  to  agent  transgressing 
his  anthority,  see  Watson  y.  Rus- 
sell, 34  L.  J.,  Q.  B,  93. 

{d)  Barber  v.  Richards,  20 L. 
J.,  Exch.  135. 

(tf)  Collins  v.  Martin,  1  Bos.  & 
Pol.  648;  2  Esp.  620,  S.  C.  See 
as  to  lien  of  banker,  post. 

</)  Wookey  y.  Pole,  4  B.  & 
Aid.  1 ;  see  as  to  diri4cnd  war- 
rants, Partridge  y.  Bank  of  Eng- 
land, 13  L.  J.,  Q.  B.  281,  and  9 
Q.  B.  424,  in  error;  and  see  further 
as  to  Exchequer  bills,  Barnett  y. 
Brandao, 6 M. &  G. 630 ;  Bra ndao 
V.  Barnett,  3  C.  B.  519.  In  the 
state  of  Georgia  it  has  been  held, 
that  an^  bond  payable  to  bearer  is 
a  negotiable  instnunent,  Byles  on 
Bills,  5th  American  edition,  p.  281. 
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payable  to  bearer  {g),  miJ  East  India  bonda  (A),  resemble 
money  and  bills  of  exchange  payable  to  bearer,  in  the  neces-  — 
sary  union  of  posaession  anil  property.     Honest  acquisition 
confer^  title  (t). 

A  metallic  token,  like  an  J  O  U,  should  seem  at  common  » 
law  to  be    only  evidence  of  a  debt.     Though  intended  for 
circulation  it  can  therefore  at  common  law  give  no  right  of 
act  ion  to  a  transferee. 

But  the  issuer  of  tokens  made  of  mixed  metala,  com- 
pounded partly  of  gold  or  silver,  was  formerly  liable  to  the 
holder  (*). 

The  issuer  of  a  token,  made  wholly  or  in  part  of  copper,  is 
liable  only  to  the  original  laker  {I). 

The  issuing  of  tokens  made  partly  of  gold  or  silver  waa 
restrained  by  the  53  Geo.  3,  c.  114  (now  repealed  by  the 
24  8[  25  Vict,  c,  101),  and  the  issuing  of  tokens  made  whoUy 
or  partly  of  copper  by  the  57  Geo.  3,  c.  46. 

Tokens  into  the  composition  of  which  neither  the  precious 
metals  or  copper  enter,  seem  left  to  the  common  law. 

Wages  of  artificers,  however,  cannot  in  certain  trades, 
even  by  consent,  be  piud  in  tokens  (ffl). 

SeTcnthly,  as  to  transfer  under  peculiar  circnmstanceB.       ti 

V) 

An  indorsement  may  be  made  even  before  the  bill  or  note  " 
itself,  and  so  render  the  indorser  liable  to  subsequent  parties 
to  any  amount  warranted  by  the  stamp.  The  plaintifls  were  q^ 
bankers,  with  whom  one  G.  had  dealings.  They  refused  to 
let  him  have  more  money,  unless  he  procured  them  the  in- 
dorsement of  a  third  person.  G.  accordingly  induced  the 
defendant  to  sign  his  name  across  the  back  of  four  blank 
forms  of  promissoiy  notes.  G.  then  filled  them  up,  and 
delivered  them  to  the  plaintiffs,  who  knew  the  notes  vrere 
blatdi  at  the  time  of  the  indorsement.  The  notes  were  not 
paid  by  G.,  the  maker,  and  the  plaintiffs  called  on  the 
defendant  as  indorser.  Lord  &Iansfield :  "  Nothing  ia  bo 
clear,  as  that  the  indorsement  on  a  blank  note  is  a  letter  of 


(a)  Gorgier  t.  XievilU,  S  B.  prisonment,  24  &  25  Vict,  c  96, 

ft  C.  4S  i  4  D.  &  R.  641,  S.  C. ;  s.  75.     Aa  t<>  lost  bills,  s««  tha 

Jone*  T.  I^ppeTcorm,  28  L.  J.,  Chapter  on  that  anbject 

Ch.  168;  I  Johastou.  434,  6.  C.  (i)  53  Geo.  3,  c.  !t4,  b.  8.   Tbii 

(*)  61  Geo.  3,  c64.  BtatnCe  is  repealed  bj  'ii  k   ii 

(i)  The  embeitliDK  of  bill!  by  Vict.c."" 


utnia,  or  pledgiog  tbem  bejand  (/)  ST  Geo.  3,  c 

^iax  lien,  u  a  mudemeanw  pn-         -   -  -  - 
iri«K«Hi>  'uj  penal  Mrvitode  or  int* 


(»)  1  &  3  WiU.  4,  c 
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CHAPTER 
XL 


After  refand  to 
accept,  wbere  the 
transferee 


notice  of  the 
dishonour. 


Where  the 
transferee  has 
no  notice. 


credit  for  an  indefinite  sum.  The  defendant  said,  ^  Trust 
G.  to  any  amonnt,  and  I  will  be  his  security.'  It  does 
not  lie  in  his  mouth  to  saj  the  indorsements  were  not 
regular"  (n). 

An  indorsement  may  be  made  either  before  or  after  accept- 
ance. If  a  bill  be  indorsed  aiter  refusal  to  accept^  and 
notice  thereof  to  the  indorsee,  or  after  it  is  due,  these  are 
circumstauces  which  may  reasonably  excite  suspicions  as  to 
the  liability  or  solvency  of  the  antecedent  parties.  An  in- 
dorsee, therefore,  of  a  bill  dishonoured  or  after  due,  with 
notice  thereof,  has  not  all  the  equity  of  an  indorsee  for  value 
in  the  ordinary  course  of  negotiation.  He  is  held  to  take 
the  bill  on  the  credit  of  his  indorser,  and  has  no  superior 
title  against  the  other  parties  (o). 

Drawer  requested  defendant  to  indorse  two  bills  for  his, 
the  drawer's  accommodation.  He  accordingly  drew  two  in 
favour  of  the  defendant,  which  defendant  indorsed  and  gave 
np  to  him.  These  bills  the  drawer  then  gave  to  A.,  and  A. 
signed  an  agreement  with  defendant,  that  if  one  of  the  bills 
were  paid,  the  defendant  should  be  exonerated  from  the 
other.  One  of  them  the  defendant  accordingly  did  pay. 
The  other  was  presented  for  acceptance  and  dishonoured ; 
it  was,  after  this,  indorsed  by  A.  to  the  plaintiffs,  with  notice 
of  the  dishonour.  On  payment  being  refused,  plaintifii  sued 
defendant.  Held,  that  the  plaintifi^,  having  taken  the  bill 
after  notice  of  dishonour,  took  the  title  of  their  indorser, 
and  that,  as  the  agreement  would  have  been  a  defence  to  an 
action  at  the  suit  of  A.,  it  was  a  defence  also  against  the 
plaintifis  {p). 

But  if  the  indorsee  had  no  notice  of  the  dishonour,  he  is 
not  prejudiced  by  it.  Payee  presented  a  bill  for  acceptance, 
which  was  refused.  He  neglected  to  advise  the  drawer, 
and  thereby  dischai^ed  the  drawer  as  between  the  drawer 


(«)  RussellY.  Langgtaffe,  Doug. 
49(5 ;  and  this  seems  to  be  the  law 
in  America,  thongh  the  amonnt  of 
liabilitj  is  not  uiere  limited  by 
any  stamp  laws ;  Byles  on  Bills, 
5th  American  edition,  pp.  282  and 
307;  Usher  t.  Dauncy,  4  Camp. 
97.  A  bill  may  be  indorsed  before 
the  day  of  its  date.  Pastmore  v. 
North,  13  East,  517  ;  and  see 
Smithy, Minoay,  1  M.  &  6el.  87; 
Omchley  v.  ularence,  2  M.  &  Sel. 
90;  and  see  17  Geo.  3,  c.  80,  s.  1; 


and  Schultz  y,  Attlsy,  2  Bing.  N. 
C.  544;  2  Soott,  815;  1  Hodges, 
525,  S.  C.  See  acceptance  on  a 
blank  stamp,  post.  Chapter  on 
Acceptance. 

(o)  But  as  to  a  bill  payable  to 
bearer,  see  Goodman  v.  Harvey,  4 
Ad.  &  EL  870;  6  N.  &  Man.  372, 
S.  C;  Raphael  v.  Ba^h  of  Bng- 
land,  17  C.  B.  161;  Chrlon  v. 
Ireland,  5  E.  &  B.  765. 

(i?)  Oroitley  v.  Earn,  13  East, 
498. 
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and  himself.  He  then  iadoraed  the  bill  without  iDforming 
his  indorsee  of  the  dishoDonr.  Held,  that  the  discharge  to 
the  drawer  extended  only  to  an  actioD  at  the  suit  of  the 
par^  guilty  of  the  neglect,  and  that  the  indorsee  having 
had  DO  notice  of  the  dishonour,  the  same  defence  was  not 
available  against  him  as  t^ainst  liia  indorecr  (9). 

"After  a  bill  or  note  is  due''(r),  says  Lord  Ellenborough,  a 
**  it  comes  disgraced  to  the  indorsee,  and  it  is  bis  i'^ty  to 
make  inqoiriee  concerniiig  it.  If  he  take  it,  though  he 
give  a  full  consideration  for  it,  he  takes  it  on  the  credit  of 
the  indoner,  and  subject  to  all  tho(()  equities  with  which 
it  may  be  incumbered."  Thus,  where  the  defendant  made 
a  promissory  note  for  the  accommodation  of  the  payee,  and 
the  payee  indorsed  it,  overdue  to  A.,  and  A.  indorsed  it  to 
the  plaintiff,  it  was  formerly  held  that,  as  the  absence  of 
consideration  would  have  been  a  good  defence  against  the 
payee,  it  was  also  available  both  against  A.  and  the  plain- 

It  now,  however,  seems  that  the  original  absence  of  con- 
sideration, in  the  case  of  accommodation  acceptances,  the 
object  of  which  is  to  raise  money,  will  not  defeat  the  title  of 
au  indorsee  for  value  of  an  overdue  bill  or  note,  even  al- 

(g)  O'Ke^e  t.  Thatn,  6  Tannt.  whether  this  were  at  but  time  the 
805;  1  Mush,  (113,  S.C.;  affirmed  Uw,  ■apposing  a  bill  lo  haTa  been 
in  Ihe  K.  B„  6  M.  &  S.  282;  and  accepted  after  it  became  dae.  See 
lee  WhUekfad  t.  Wal)u:r.  11  L.  Srin  v.  Ygletiai,  1  C,  M.  &  R. 
J.,  Exch.  168;  9  M.  &  W.  506,  565;  8  Dowl.  252;  I  Gala,  98,  8. 
S.  C,  and  Bartlett  T.  Benton,  U  C.  So  stood  the  aothoritios  till 
M.  i  W.  783i  3  D.  A  L.  274;  IE  Tery  Utely.  Bnt  the  Court  of  C. 
L.  J.,  Exch.  23,  S.  C.  P.,  in  Sturter.ant  v.  fbrd,  and  the 
(r)  It  is  apprehended  that  Court  of  Q.  B.  in  Lataj-ut  1. 
wtureTer  it  is  alleged  that  a  bill  (iHcie,  and  perhaps  the  Court  of 
was  indorsed  when  OTerdne,  or  Esch.  in  Stein  T.  Ygleiiai,  ante, 
onder  any  other  peculiar  circnm-  haie  rerentlj  upheld  the  authori^ 
etancea,itiieioDtbBpar^BTerTiDg  of  Charlei  t.  Hartdm,  and  it 
the  fact  to  proTB  it  on  the  general  ehonld  now  aeem  that  an  original 
principle,  £^  immnbit  probatvi  abienoe  of  consideration  in  the 
fui  dunt."  See  pool.  case  of  an  accomnKMlaCion  bill,  is 
(j)  In£ltHrt«ra)UT.  Arrf,  4M.  not  one  of  those  equities  which 
ftG.  101,Qrei«w«li,J.,aajs,"Per-  attach  on  the  instrument  and 
hapa  the  better  eipreadon  wonid  defeat  the  title  of  ao  indoreee  for 
be,  that  be  takes  the  bill  inbject  lo  '  valne  of  an  OTcrdne  bill,  although 
all  itt  eqiutita.''7^  /•<'  /7i»«^c'<vith  notice  of  the  fact.  See  Car- 
it)  ITmmt.  Pnaurit,  1  Cunp.*^  rntherif.  ireft,llQ.B.  148,  and 
19;  BramtT.  DavU,  3  T.  R.  SOi  fit  jiart«  Anan,  L.R.,  6  Eq.345. 
7  T.  R.  429;  wd  Tide  Charlet  T.  Some  inclination  to Te.«onsiderthe 
Martdcn,  I  Taont.  224;  .-l^Mid  modem  rule  seems,  however,  to 
V.  Crowdie,  I  Stark.  N.  P.  483;  bare  been  evinced  b;  the  Excb. 
Bailey,  6th  ed.  161 ;  Chittr,  9th  Chamber  in  Jewell  t.  Parr,  IB  C. 
ed.'  218;     Roicoe,  386.      Qvare,  B.  684. 
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CHAPTEB 
XI. 


though  the  indorsee  had  notice  of  the  fact  when  he  took  the 
hilly  unless  there  were  an  agreement,  express  or  implied, 
restraining  the  negotiation  of  the  hill  or  note  after  it  should 
become  due  (u), 

A  bill  or  note  assigned  in  due  time  on  the  day  of  pay- 
ment is  to  be  considered  as  assigned  before  it  is  due  {x). 

The  assignee  of  an  overdue  bill  or  note  is  not  affected  by 
an  infirmity  in  the  title  of  an  original  or  antecedent  party, 
if  his  immediate  assignor  could  have  maintained  an  action. 
A  bill  was  accepted  on  a  smuggling  transaction,  indorsed 
before  it  was  due  to  a  bond  fide  holder  for  value,  and  by 
the  latter  indorsed,  after  due,  to  the  plaintiff.  Held,  that  as 
the  indorser  might  have  sustained  an  action  against  the 
acceptor,  so  could  his  indorsee  (y). 

An  indorsee  of  an  overdue  bill  or  note  is  liable  to  such 
equities  only  as  attach  on  the  bill  or  note  itself,  and  not  to 
claims  arising  out  of  collateral  matters  {z).  Therefore  the 
indorsee  of  an  overdue  note  is  not  liable  to  a  set-off  due 
from  the  payee  to  the  maker  (a).  And  although  the  in- 
dorsee had  notice,  gave  no  consideration,  and  took  the  bill 
on  purpose  to  defeat  the  set-off  (6).  Yet  it  should  seem, 
that  where  a  negotiable  instrument  is  deposited  as  a  security 
for  the  balance  of  accounts,  and  is  aflerwards  indorsed  over- 
due, in  an  action  by  the  indorsee  against  the  party  originally 
liable,  the  state  of  the  account  may  be  gone  into  (c).  And 
where  there  has  been  an  agreement  for  a  set-off,  the  transfer 
of  the  bill  overdue  will  not  defeat  it  (ef). 

Where  the  bill  is  deposited  as  a  security  for  the  balance 
of  a  running  account,  but  at  the  time  when  the  bill  becomes 
due  the  balance  is  in  favour  of  the  depositor,  and  the  bill  is 
not  withdrawn  by  him,  and  afterwards  the  balance  shifls  in 


(«)  Sturtevant  v.  Ibrd,  4  M.  & 
G.  101 ;  LasMTUi  v.  Come,  8  Q. 

B.  459;  and  see  Stein  y.  Yglesuu, 
1  C,  M.  &  R.  666. 

(w )  Byles  on  Bills,  6th  Ameri- 
can edition,  p.  286. 

(y)  Chalmers  v.  Lanion,  1 
Camp.  883;  Fairelottghy,  Pavia, 
9  Exch.  690. 

(z)  Holmes  t.  Xidd,  in  error, 
28  L.  J.  113;  8H.  &N.  891. 

(0)  Burrongh  v.  Moss^  10  B.  & 

C.  668;  6  M.  &  R.  296,  S.  C; 
Stein  y.  Tglesias,  1  C,  M.  &  R. 
666;  8  Dowl.  262;  .1  Gale,  98, 
S.  C.  It  has  been  thought  that 
the  indorMe  would  be  a£&ted  by 


the  set-off  if  he  hare  notice  of  it  at 
the  time  he  takes  the  bill.  Goodall 
V.  Ray,  4  Dowl.  76.  But  it  is  now 
clear  that  notice  makes  no  differ- 
ence. Whitehead  v.  Walker,  11 
L.  J.,  Exch.  168;  9  M.  &  W.  606, 
S.  C;  and  Ex  parte  Silvan^  L.  R,, 
6  Eq.  346. 

ijb)  Quids  T.  Harrison,  24  L. 
J.,  Exch.  66;  10  Exch.  672,  S.  C. 

(c)  Collenridge  y,Farguharson, 
1  Stark.  269;  and  see  the  obser- 
yations  of  Mr.  Baron  Parke  on 
this  case  in  Quids  r.  Harrison^ 
nbi  supra. 

(<2)  AmL 


Ju<^y^^ 


-n.^1  9 


1 


^cs-x 
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&Tour  of  the  depositary,  the  depositary  is  not  to  be  consi- 
dered as  the  transferee  of  an  overdue  bill  (e). 


CHAPTEB 
XL 


This  rule  also  applies  to  bankers'  checks,  transferred  a  Transfer  of  an 
long  time  after  they  are  issued.  The  owner  of  a  check  on  a  ®^*^''«  **«^ 
banker  for  50/.,  having  lost  it,  the  check  was  paid  five  days 
after  its  date  to  a  shopkeeper,  who  received  the  amount  at 
the  bank.  Held,  that  the  shopkeeper  was  liable  to  refund 
the  money  to  the  owner  of  the  check  ;  for,  having  taken  it 
after  due,  he  acquired  no  better  title  than  the  party  from 
whom  he  took  it,  and  that  it  lay  on  him  to  show  that  his 
assignor  had  a  title.  ^'A  check,"  says  Mr.  Justice  Holroyd, 
'*is  payable  immediately,  the  holder  of  it  keeps  it  at  his 
penly  and  a  person  taking  it  after  it  is  due  takes  it  also  at 
his  peril"  (/). 

But  a  distinction  has  been  taken  between  the  transfer  of 
a  bill  or  note  payable  at  a  fixed  period  and  overdue,  and  the 
transfer  of  a  check  some  days  old.  For,  in  the  case  of  such 
a  bill  or  note,  there  is  a  fixed  time  for  payment,  after  which 
it  cannot  possibly  circulate  without  some  suspicion ;  but 
there  is  no  such  fixed  time  in  the  case  of  a  check.  And, 
therefore,  it  has  been  held,  that  though  the  taking  of  a 
check  six  days  old  is  a  circumstances  from  which  the  jury 
may  infer  fraud,  it  is  not  conclusive  evidence,  so  as  to  pre- 
vent  the  party  taking  the  check  from  suing  on  it^  or  retain- 
ing ity  or  the  money  received  upon  it  (^). 

A  note  payable  on  demand  is  not  to  be  considered  as  of  note  pajabi« 
overdue,  without  some  evidence  of  payment  having  been  *>°^"*°^ 
demanded  and  refiisedCA).  Although  it  be  several  years 
old,  and  no  interest  has  been  paid  on  it.  ''A  promissory 
note,"  says  Mr.  Baron  Parke,  '*  payable  on  demand,  is  in- 
tended to  be  a  continuing  security  :  it  is  quite  unlike  a  check, 
which  is  intended  to  be  presented  speedily"  (t). 


(e)  Atwoody,  Crowdie,  I  Stark. 
488 

(/)  Dofm  T.  Balling,  4  B.  & 
C.  8d0;  6  D.  &  B.  445;  2  C.  &  P. 
11,  S.  C. 

(0)  Jfathsehild  v.  Comey,  9  B. 
&  C.  388 ;  4  M.  &  R.  411;  Dans. 
&  L.  325,  S.  C.  See  Serrell  v. 
JJerhyahire  Railway  Company ^  9 
C.  B.  811,  and  the  Chapter  on 
Chsckb. 

(Jk)  Baraugh  v.  WhUt,  4  B.  & 


C.  327;  6  D.  &  R.  879;  2  C.  &  P. 
8,  S.  C;  Bee  Ooodall  v.  Bay,  4 
Dowl.  76. 

(i)  Brooki  T.  Mitchell,  9  M.  & 
W.  16;  Cripps  Y.  DavU,  12  M.  & 
W.  165 ;  see  Bartrum  y.  Caddy ^ 
9  Ad.  &  £.  276.  In  America  it 
has  been  held  that  snch  a  note» 
unless  transferred  within  a  reason- 
able time  after  date,  is  to  be  con«i 
sidered  asoTQjdne;  Byles  on  BiUsi 
6th  American  edition,  p.  287. 


170 


Transfer, 


CBAFTESt 
XI, 

Pleading. 

Equitable  relief 
in  case  of  an 
overdae  bilL 


Barthen  of  proof 
as  to  time  of 
lodoTMinent. 


Tianifer  of  a 
check  drawn  on 
the  banker  of  the 
bearer. 


After  abandon- 
ment of  right  by 
traoiferee. 


After  payment 
by  party  ulti- 
mately liable. 


The  fact  that  a  note  is  oyerdue  must  distinctlj  appear  in 
pleading  (^). 

Though  the  maker  of  a  bill  or  note  assigned  when  over- 
due may  resist  payment  at  law,  equity  has  a  concurrent 
jurisdiction,  and  may,  when  justice  requires,  order  the  in- 
strument to  be  delivered  up  to  be  cancelled,  and  restrain  the 
holder  from  proceeding  at  law  (/). 

The  law,  in  the  absence  of  any  evidence  on  the  subject, 
presumes  a  transfer  to  have  been  made  before  the  bill  was 
due  (»i). 

Where  a  banker  on  whom  a  check  is  drawn,  is  also  the 
banker  of  the  bearer,  and  the  check  is  paid  in,  there  are  two 
characters  in  which  the  banker  may  have  received  it:  he  may 
have  received  it  merely  as  agent  of  the  bearer,  like  any 
other  Securities  which  the  bearer  may  have  paid  in  on 
account ;  or  he  may  have  received  it  as  drawee,  and  so  by 
receiving  it  have  paid  it.  Primd  facie,  he  must  be  taken  to 
have  received  it  as  agent  of  the  bearer  (ra),  and  will  dis- 
charge himself  by  giving  timely  notice  of  nonpayment  to 
the  bearer  (o);  but  i^  while  he  keeps  the  check,  the  drawer 
pays  in  money,  the  banker  is  bound  to  appropriate  that 
money  to  the  payment  of  the  check,  though  a  larger  balance 
is  due  to  him  from  the  drawer  ( j?). 

Where  a  man,  to  whom  a  bill  is  transferred,  sends  it  back 
as  useless,  that  is  an  abandonment  of  his  right  as  transferee, 
and  he  cannot,  by  getting  the  bill  again'  into  his  hands, 
acquire  a  right  to  sue  without  a  new  transfer  {q). 

After  payment,  at  maturity,  by  the  acceptor  or  maker, 
bills  or  notes  are  extinguished  and  cannot  be  transferred  (r), 
except  promissory  notes  payable  to  bearer  on  demand,  re- 


(h)  Cripps  T.  Davis,  12  M.  & 
W.  159. 

(Q  Hodgton  y.  Murray,  2  Sim. 

615 ;    T.  Adams,  Younge, 

117. 

(«.)  Parkin  t.  Moon,  7  C.  &  P. 
408;  Lewis  v.  Lady  Parker,  4 
Ad.  &  £.  838;  6  N.  &  M.  294;  2 
Har.  &  W.  46,  S.  C;  Oripps  v. 
DavU,  12  M.  &  W.  165.  So  also 
repeatedly  held  in  America.    See 


Byles  on  Bills,  5th  American 
edition,  p.  288. 

{n)  Boyd  t.  Emerson,  2  Ad.  & 
E.  184;4N.  &M.99,  S.  C. 

(<?)  Ibid. 

(^)  Kilsby  V.  Williams,  6  B. 
&  Al.  815;  1  D.  &  R.  476,  S.  C. 

(^)  Cdrtwright  v.  Williams,  2 
Stark.  340. 

(r)  55  Geo.  3,  c.  184,  s.  19. 
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issued  bj  the  original  maker,  haviDg  taken  out  a  licence  for      chafteb 
that  purpose  (*).  ^^- 

And  an  accommodation  bill  paid  by  the  drawer  at  mata- 
ritj  cannot  be  re-issued  by  him  \t). 

And  a  note  payable  on  demand,  which  has  been  paid,  can- 
not be  re-issued  by  the  maker,  although  the  indorsee  have 
no  notice  that  the  note  has  eyer  been  paid,  or  that  payment 
has  ever  been  demanded  (u ). 

"But  a  bill  of  exchange,"  says  Lord  EUenborough,  "is  By  other  paruc». 
negotiable,  ad  infinitum^  until  it  has  been  paid  by  or  dis- 
charged on  behalf  of  the  acceptor.  If  the  drawer  has  paid 
the  bill,  it  seems  that  he  may  sue  the  acceptor  upon  the 
bill;  and  if,  instead  of  suing  the  acceptor,  he  put  it  into 
circulation  on  his  own  indorsement  only,  it  does  not  preju- 
dice any  of  the  other  parties  who  have  indorsed  the  bill, 
that  the  holder  should  be  at  liberty  to  sue  the  acceptor"  (x). 
The  drawer  of  a  bill  payable  to  his  own  order^  indorsed 
it  over,  and,  on  the  bill  being  dishonoured,  paid  it  to  the 
holder,  and  afterwards  indorsed  it  again.  Held,  that  this 
last  indorsee  might  recover  against  the  acceptor  (  y).  But, 
where  the  bill  is  drawn  payable  to  a  third  person,  is  indorsed 
by  him,  dishonoured  and  taken  up  by  the  drawer,  who  (the 
payee's  indorsement  still  remaining)  indorsed  it  to  the 
plaintifl^  it  was  held,  that  the  plaintiff  could  not  recover 
against  the  acceptor ;  for  in  this  case  the  drawer  had  no 
title  to  indorse^  and  the  payee  could  not  be  rendered 
liable  (z). 


(8)  Sections  14  and  24.  Until 
a  bill  or  note  has  been  paid  by  the 
maker  or  acceptor,  or  on  their 
behalf,  it  has  not  discharged  its 
fonctions,  and  does  not  require  a 
new  stamp,  though  re-issned  after 
dne,  and  after  it  has  been  paid  bj 
an  indorser.    Callow  t.  Laierenoe, 

8  M.  &  SeL  95. 

(O  Latarui  t.  Qmne^  8  Q.  B. 
464;  Parr  t.  JeweU,  16  C.  B. 
684. 

(m)  Bartrum  y.  Caddy ^  9  Ad. 
&  E.  276;  1  Per.  &  D.  207,  S.  C. 

{m)  CaUow  t.  Lawrence,  3  M. 
&  SeL  95;  and  see  BoberU  v. 
Edeuj  1  B.  &  Fnl.  398,  and  the 
observations  of  Patteaon,  J.,  on 
that  case  in  Ba/rtrwm  v.  Caddy  y 

9  Ad.  &  E.  275;  1  Per.  k.  D.  207, 


S.  C.  Where  the  indorser  had 
paid  the  amount  and  the  acceptor 
the  costs,  it  was  held  ^t  the 
vitality  of  the  bill  was  not  ex- 
tinguished. Woodward  v.  Pell^ 
37  L.  J.,  Q.  B.  41;  L.  R,  4  Q.  B. 
55,  S.  C. 

(y)  Ibid.;  Hubbard r,  Jackson, 
8  C.  &  P.  184;  4  Bing.  890;  1 
M.  &  P.  11,  S.  C.  In  tiiiB  last 
case,  the  holder  had  recovered  at 
law  ag^ainst  the  drawer,  and  then 
the  dnwer,  without  consideration, 
indorsed  the  bill  over  to  the  plain- 
tiff; but  Best,  C.  J.,  held,  and  the 
Court  of  C.  P.  confirmed  his  judg- 
ment, that  the  plaintiff  might  re> 
cover. 

(z)  Beck  V.  Bobley,  1  H.  BL 
89,  n. 
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CHAPTER 
XI. 

After  premature 
payment. 


After  partial 
payment. 


Where  there  Is  a 
doabt  whether 
the  bin  were  paid 
ortnuiaferred. 


Tranefer  to 
acceptor. 


Transfer  for  part 
of  sum  due. 


If  a  bill  or  note  be  paid  before  it  is  due,  and  is  afterwards 

indorsed  oyer,  it  is  a  valid  security  in  the  bands  of  a  bond 

Jidt  indorsee.     "  I  f^ree,"  says  Lord  Ellenborough,  "  that  a 

bill  paid  at  maturity  cannot  be  re-issued,  and  that  no  action 

afterwards   be  maintained  upon   it  by  a  subsequent 


can 


indorsee.  A  payment  before  it  becomes  due,  however,  I 
think,  does  not  extinguish  it  any  more  than  if  it  were  merely 
discounted.  A  contrary  doctrine  would  add  a  new  clog  to 
the  circulation  of  bills  and  notes  ;  for  it  would  be  impossible 
to  know  whether  there  had  not  been  an  anticipated  payment 
of  them»  It  is  the  duty  of  bankers  to  make  some  memo- 
randum on  bills  and  notes  which  have  been  paid,  and  if  they 
do  not,  the  holders  of  such  securities  cannot  be  affected  by 
any  payment  made  before  they  are  due"  (a). 

After  a  partial  payment,  at  maturity,  by  the  acceptor,  or 
any  other  party  really  the  principal  debtor,  the  holder  cannot 
recover  of  the  acceptor  more  than  the  balance  (6). 

A  question  sometimes  arises  whether  a  bill  have  been 
paid  or  transferred.  Though  the  holder  give  to  a  person 
taking  up  the  bill  a  general  receipt,  importing  that  he  has 
received  payment,  evidence  is  admissible  to  show  that  such 
person  taking  up  the  bill  paid  the  money,  not  as  agent  for 
the  acceptor  or  drawer,  but  as  indorsee  (c). 

A  transfer  to  the  acceptor  before  maturity  does  not  extin- 
guish the  bill ;  the  acceptor  may  re-issue  it  before  it  is  due, 
and  the  pai*ties  whose  names  are  on  the  bill  will  be  liable  to 
a  subsequent  holder  {d), 

m 

A  bill  or  note  cannot  be  indorsed  for  part  of  the  sum  re- 
maining due  to  the  indorser  upon  it,  if  the  limitation  of 
the  sum  for  which  it  is  indorsed  appear  on  the  indorsement 
itself.  Such  an  indorsement  is  not  warranted  by  the  custom 
of  merchants,  and  would  be  attended  with  this  inconve- 
nience to  the  prior  parties,  that  it  would  subject  them  to  a 
plurality  of  actions {e).    It  is  conceived,  that  the  effect  of 


.  (fl)  BurMdge  v.  Manners,  3 
Camp.  193;  Attenhorov^h  t. 
Mackenzie  J  25  L.  J.,  Exch.  244. 

(h)  See  the  Chapter  on  Pay- 
ment. 

(c)  Chraves  t.  Key,  3  B.  &  Ad. 
8T3.  See  Subbard  v.  Jackson,  4 
Biog.  390;  1  M.  &  P.  11,  S.  C, 


and  Pollard  y.  Ogden,  2  E.  &  B. 
459. 

{d)A  ttenborougli  t.  Mackenzie  ^ 
25  L.  J.,  Exch.  244.  But  see 
Byles  on  Bills,  5th  American  edi- 
tion, p.  291. 

{e)  Hamkins  v.  Cardy,  1  Lord 
Raym.  360. 
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After  holdec's 
death. 


>^fterhifl  bank- 
ruptcy. 


After  marriage^ 


B  J  deposit  wltb 
atNuiker. 


^^ '  ^A  ' 


'-  ^r*»»  ♦ 


'^i;/^> 

A?^     \ 

▼  *■ 


/> 


TnuMf er  hj  waj 
of  pledge. 


formed,  but  Hie  remedy  is  to  be  moulded  bj  the  law  of  the 
country  where  it  is  sought  {n).  A  bill  is  to  be  considered 
as  made  in  the  country  where  it  is  to  be  paid. 

This  subject,  however,  will  be  considered  more  in  detail 
in  the  subsequent  Chapter  on  Foreign  Bills  and  Fobeign 
Law  (o). 

After  the  death  of  the  holder  his  personal  representatives 
should  transfer  (  o).  But  where  indorsement  is  necessary, 
and  the  testator  has  only  written  his  name  on  the  bill  with- 
out delivery,  the  executor  cannot  complete  the  indorsement 
by  mere  deliyery  {q). 

After  the  holder's  bankruptcy  his  assignees  should  trans- 
fer, unless  the  bankrupt  were  merely  agent  or  trustee.  For 
the  Bankrupt  Laws  have  no  operation  on  any  property  in 
the  possession  of  the  bankrupt^  unless  he  have  therein  a 
beneficial  interest  (r). 

The  husband  of  a  married  woman,  who  acquires  a  right 
to  a  bill  or  note  given  to  the  wife,  either  before  or  during 
marriage,  should  indorse  («). 

Bankers  have  a  general  lien  on  all  securities  for  money 
which  are  deposited  with  them,  as  bankers,  in  the  way  of 
their  business,  and  therefore  on  bills  and  notes  payable  to 
bearer,  or  on  Exchequer  bills,  although  the  customer  who 
deposited  them  was  not  the  real  owner,  and  had  no  authority 
to  give  a  lien  (t) ;  but  not  on  Exchequer  bills  delivered  to 
them  merely  for  the  purpose  of  receiving  the  interest  and 
exchanging  them  for  new  ones  (tt). 

Where  chattels  are  pledged  as  security  for  a  debt  payable 
at  a  day  prefixed^  the  pledgee  has  at  common  law  on  default 
of  his  debtor,  and  after  giving  notice  to  redeem,  a  right  to 
sell  the  pledge  and  reimburse  nimself  (a;). 


(n)  See  the  aathoritieB  collected 
in  Trimhy  t.  Vignier^  1  Bing. 
N.  C.  151;  4  M.  &  S.  696;  6  C.  & 
P.  25,  S.  C. 

{o)  Chapter  XXXI. 
•  ( JE»)  See  ante.  Chapter  v.,  ExE- 
CTTTOBSj  and  as  to  the  question 
whether  one  of  seTeral  executors 
can  indorse. 

{q)  Bromage  t.  Lloyd,  1  Ezch. 
82. 


(r)  See  the  Chapter  on  Bahk- 

BUPTCY. 

(«)  See  Chapter  v.,  Mabbied 
Women. 
(t)  Barnett  t.  Brandac,  6  M. 

&  G.  6ao. 

(u)  Brandao  v.  Barnett,  3  C. 
B.  619,  Dom.  Proc. 

(aj)  Tucker  v.  Wilson,  1  P. 
Wms.  261 ;  1  Bro.  P.  C.  494, 8,  a 
in  eiTor;  Pigott  v.*  (Mley,  15 
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a  conditional  gift  by  the  donor  in  contemplation  of  death  {e) 
to  take  effect  in  the  event  of  death  (/* ).  The  result  of  the 
cases  seem  to  be,  that  a  bond  (^)  or  a  policy  of  insurance  {h\ 
or  a  bank  note,  or  bill  of  exchange,  or  promissory  note, 
specially  indorsed  to  the  donee  or  made  or  become  pay- 
able to  bearer,  may  be  the  subjects  of  a  donatio  mortis 
causd  (t),  and  that  the  deliveiy  of  a  bond  with  mort- 
gage deeds  will  impose  a  trust  upon  the  real  and  personal 
representatives  in  favour  of  the  donee  {k).  But  a  check 
drawn  by  the  donor  upon  his  own  banker  cannot  be  the 
subject  of  a  donatio  mortis  causdj  because  the  death  of  the 
drawer  is  a  revocation  of  the  banker's  authority  to  pay  (/). 
No  more,  it  is  conceived,  would  be  the  gift  of  an  I O  U  (m). 
And  negotiable  instruments,  which  are  commonly  treated  as 
money  for  other  purposes,  may,  like  money,  pass  as  dona- 
tiones  mortis  caus&  (n).  The  Courts  lean  against  this  sort 
of  disposition.  "  Improvements  in  the  law,"  says  Lord  Eidon, 
'*  or  some  things  which  have  been  considered  improvements, 
have  been  lately  proposed,  and  if,  among  those  things  called 
improvements,  this  donatio  mortis  causd  was  struck  out  of 
our  law  altogether,  it  would  be  quite  as  well "  (o).     Yet  it 


(/?)  Ihiffield  T.  Mwes,  1  Bligh, 
N.  S.  630;  Miller  v.  Miller,  3  P. 
Wms.  356.  See  the  opinion  of 
Eyre,  C.  B.,  in  Blount  v.  Barrow^ 

1  Yes  Jan.  546:  bat  the  qaalifica- 
tion  as  to  last  illness  is  not  foand 
in  the  report  of  the  case;  4  Bro. 
C.  C.  72.  See  1  Roper  on  Le- 
gacies, 3rd  ed.,  and  Williams  on 
Execntors,  drd  ed.  609. 

(/)  Deliyeiyto  an  agent  of  the 
donee  will  be  g^ood,  bat  not  to  a 
mere  agent  of  the  donor;  Far^ 
quharson  v.  Cave^  2  Coll.  356; 
Powell  V.  ffellicar,  28  L.  J.,  Chan. 
355;  26  Beav.  261,  S.  C.  A  mere 
symbolical  delivery  will  not  snffice, 
1Vard  v.  Turner,  sapra.  There 
mnst  be  an  actual  delivery,  Bunn 
V.  Martham,  7  Taunt.  227;  2  Mar- 
shall, 532,  S.  C;  Tate  v.  Hilhert, 

2  Ves.  Jan.  120;  Iront  v.  Small- 
piece,  2  B.  &  Al.  553. 

ijg)  Snellgrove  v.  Baily,  3  Atk. 
30. 

(Ji)  Witt  V.  Amiss,  30  L.  J., 
Q.  B.  318. 

(i)  Drury  v.  Smith,  1  P.  Wms. 
405;  Miller  v.  Mxller,  3  P.  Wms. 
856. 


(k)  IhtffieldY,  Elwes,  1  Bligh, 
409. 

(J)  Unless  cashed,  or  it  seems 
presented  for  payment,  in  the  life- 
time of  the  donor.  Bromley  v. 
Bnmton,  L.  R.,  5  Eq.  275;  Bouts 
V.  Ellis,  17  Beav.  121;  4  De  G., 
M.  &  G.  249;  Powell  v.  HeUicar, 
28  L  J.,  Chan.  355;  26  Beav  261, 
S.  C;  Hewitt  v.  Kaze,  L.  R,,  6 
Eq.  198;^Byles  on  Bills,  5th 
American  edition,  p.  101. 

(i»)  Tate  V.  mibert,  2  Ves. 
jun.  Ill;  4  Bro.  C.  C.  286.  For 
a  check  imports  immediate  pay- 
ment; bat  a  check  to  bay  moam- 
ing  has  been  held  to  be  the  subject 
of  a  donatio  mortis  causa.  Law- 
son  V.  Lawson^  1  P.  Wms.  441: 
but  see  2  Yes.  jnn.  121;  see  also 
as  to  checks,  Bouts  v.  Mlis,  4  De 
G.,  M.  &  G.  249. 

{n)  See  RanJdin  v.  Weffu^lin, 
27  Beav.  309;  29  L  J.,  Chan.  323, 
S.  C;  Veal  v.  Veal,  27  Beav.  303; 
29L  J.,  Chan.  321,S.  C. 

(o)  Duffield  V.  Elites,  1  Bligh, 
633,  A.  D.  1827:  7  Taont  221, 
S.  C. 
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since  been  twice  held  that  a  promissoiy  note  payable       chapter 
order  and  not  indorsed  may  paaa  as  a  donatio  mortu  '"' 

la  (p). 

L  donatio  mortis  causa  may  be  made  subject  to  a  condition 
rust  {q). 

i  donatio   mortis  causa   reeembles  a  legacy  in  these  HowitreHmbiM 
;iects,  that  it  is  revocable  during  the  lil'e  of  the  donor,  ■'•«*y- 
t  it  is  subject  to  debts  on  a  deficiency  of  assets  (r),  that 
)  liable  to  legacy  duty  (j),  and  that  it  may  be  made  to 
donor's  wife. 

t  difiers  from  a  legacy  in  these  other  respects ;  that  it  Hgwttdiaen    . 

8  not  require  probate,  and  that  although  it  be  of  a  specific  '™^  "  ''*'"■ 

ttel,  yet  the  executors'  assent  is  not  necessary  ((). 

L  donatio  mortis  causa  differs  from  a  gift  inter  vivos  in 

je  respects.     It  is  revocable.     It  may  be  made  to  a  man's 

e;  and  it  may  be  of  a  bond  or  mortgage  deed,  though 

Jier  the  debt  would  have  passed  at  law,  nor  equity  have 

verted  the  donor  into  a  trustee. 

The  Wills  Act,  1  Vtct.  c.  26,  has  not  abolished  donaliones 

rtis  caus&  (u). 

tills  or  notes  could  not  at  common  law  be  taken  in  oxe-  Eieoiuon. 

ion,  at  the  suit  of  a  subject;   nor,  if  taken,  could  the 

rifforhisassigneeacquirea  title  against  the  other  parties 

he  instrument,  they  being  only  assignable  by  the  custom 

merchants,  in  the  way  of  ordinary  mercantile  transfer. 

i  such  as  more  nearly  resemble  money  than  securities,  as 

k  notes,  were,  like  money,  not  subject  ta  be  taken  in  cxe- 

ion  (J.). 

tut  now  by  the  \  &  2  Vict.  c.  110,  s.  12,  money,  bank 

38,  checks,  bills,  and  promissory  notes,  with  alt  other 

irities  for  money,  may  be  seized  under  a  wi'it  of  Jieri 

ias.     The  sheriff  is  to  deliver  the  money  and  bank  notes 

he  execution  creditor,  and  is  to  receive  payment,  or  to 

in  his  own  name,  being  indemnified  by  the  plaintiff,  on 

cbeckfl,  bills,  or  notes. 


p)   Teal  T.    Vfal,  29    L.   J,  (')  Tlunapntn  v.  Hodgien,  2 

n.  321i  2T  Beav.  803,  S.  C;  Stra.  777. 

iKinv.  Wfguelin,sufT&.  (w)  Moort  t.  Darton,  1  De  G. 

I)  Blount  T.  Surroir,  *  Bro.,  tc  Smale,  519. 

;.  72;  miUT.ItilU.  10  L,  J.,  (n  Praifiiij.  yaih,Rep.temp. 

1l  *40i  8  M.  4  W.  401,  S.  C.  JIanlwicke,  r,:i:  KnightT.  Criddlr, 

■ySmitkr.  Caraa,  1  P.  Wms.  9  East,  48;  Fieldhmuef.  Oroft,i 

East,  510. 
)  8 1  9  Vict,  c  76. 
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Larceny* 


But  if  the  creditor,  before  receiving  payment,  proceeds 
against  the  person  of  the  defendant,  he  forfeits  the  benefit 
of  the  security  (y). 

Bills  and  notes  are  liable  to  be  seized  under  an  ex- 
tent (2r). 

Bills  or  notes  are  not  the  subjects  of  larceny  at  the  com-' 
mon  law;  for  it  is  said,  that  bills  or  notes  are  choses  in 
action,  and  a  chose  in  action  cannot  be  stolen  (a).  But,  by 
the  24  &  25  Yict.  c.  96,  s.  27,  the  stealing  of  any  bill,  note, 
warrant,  or  order  for  the  payment  of  money,  is  made  felony, 
of  the  same  nature,  and  in  the  same  degree,  and  punishable 
in  the  same  manner,  as  larceny  of  any  chattel  of  like  value 
with  the  money  due  on  the  security. 


Embezxiement. 


The  embezzlement  of  bills  or  notes  by  clerks  or  servants 
is  felony  {b). 

The  embezzlement  of  bills  or  notes  by  agents,  not  being 
clerks  or  servants,  or  the  selling,  negotiating,  or  pledging 
them,  in  violation  of  the  purpose  for  which,  by  a  written 
direction,  they  were  intrusted,  and  the  disposing  of  them 
for  the  agent's  own  benefit^  is  a  misdemeanor  subjecting  to 
penal  servitude  (c). 


Effect  of  a  trans- 
fer in  removing 
technical  dlfficul- 
tiea  in  suing. 


Where  a  man  is  both  entitled  and  liable  on  the  face  of  a 
bill,  or  liable  to  contribute,  though  his  liability  do  not 
appear  on  the  face  of  the  instrumeiit,  he  cannot  sue.  But 
the  technical  difficulty  may  be  removed  by  indorsement  or 
transfer  {d\  before  the  bill  is  due. 


(y)  Sect.  16. 

(z)  West,  27,  28;  16«. 

(a)  As  a  general  rale  a  piece  of 
paper  or  parchment,  whether  blank 
or  inscribed  with  any  characters, 
is  the  subject  of  larceny.  Bat 
there  are  at  common  law  two  ex- 
ceptions, first,  a  muniment  of  title 
to  land,  which,  it  is  held,  sayours 
of  the  realty.  Secondly,  a  written 
paper,  which  is  mere  evidence  of 
a  right,  resting  in  contract  only, 
like  a  bill,  note,  bond,  or  executory 
agreement.  A  reason  given  in 
both  these  cases  is  this,  that  the 
docoments  are  of  no  nse  to  any  bat 
the  owner,  and  therefore  are  not 
in  danger  of  being  stolen.  On 
which  it  has  been  well  remarked, 


that  ''if  I  steal  a  skin  of  parchment 
worth  1#.  it  is  felony,  bat  when  it 
has  £10,000  added  to  its  value  by 
what  is  written  upon  it,  then  it  is 
no  offence  to  take  it  away."  Reso 
V.  Westh€er,2  ^tT9k.  1133.  These 
exceptions  are  palpably  capridoas 
and  unreasonable,  and  are  not  to 
be  extended.  Therefore,  it  has 
been  held,  that  a  pawnbroker's 
ticket  may  be  the  subject  of 
larceny.  Reg,  v.  Morrison,  28  L. 
J.,  210,  Mag.  Ca. 

(ft)  24  &  26  Vict  c.  96,  a.  68. 

( (7)  24  &  25  Vict.  c.  96,  s.  75. 

{d)  See  Steele  v.  Harmer,  15 
L.  J.,  Exch.  217;  14  M.  &  W.  831, 
S.  C,  and  4  Exch.  1,  in  enor,  and 
ante. 
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XI. 


Eighthly,  as  to  the  circumstances  under  which  equity  will 
restrain  negotiation.    A  Court  of  Equity  will  interpose  to 
restrain  the  negotiation  of  a  hill  unduly  ohtained  ;  for  the  jurisdiction 
defence  at  law  may  not  he  available  as  against  an  innocent  of  court  of 
indorsee  for  yalue,  or  time  may  destroy  the  evidence  (e) ;  bQ^^^ty  in 
and  will,  on  equitable  terms,  decree  a  till  void  in  its  ci4^  ^^S^"''* 
ation,  or  unduly  obtained,  to  be  delivered  up  to  he  can-  tions. 
ceUed(/). 


{e)  Bromley  t.  Holland^  7  Yes. 
20,  413;  Bishop  of  Winehegter  v. 
Ibumier,  2  Ves.  jun.  483 ;  3  Ves. 
767;  9  Yes.  355.  As  to  the  par- 
ties to  the  suit,  see  Tbley  y.  Carlon, 
1  Toimge,  373.  But  the  Court 
will  not  Older  a  hill  to  he  deliyered 
up  unless  the  plaintiff  has  a  right 
to  the  possession,  and  the  defend- 
ant's detention  of  the  bill  is  ine- 
2nitable.  Jonei  y.  Lane,  3  T.  & 
!.  281.  In  Threffall  y.  Lunt,  7 
8im.  627,  a  demurrer  was  allowed 
to  a  bill  for  the  delirerj  up  of  a 
bUl  of  exchange,  the  amount  of 
which  the  defendant  had  recoTered 


at  law,  and  had  received  from  the 
plaintiff ;  but  see  Pinkut  v.  Peters, 
6  Jurist,  431. 

(/)  2  Yes.  jun.  488;  7  Yes. 
413;  2  Yes.  &  Beam.  302;  Maek- 
worth  Y.  Marshall,  3  Sim.  368. 
Oshaldiston  v.  Simpson,  13  Sim. 
513.  So  where  the  name  of  the 
payee,  as  indorser,  was  forged,  a 
oond  fide  holder  was  restrained 
from  suing  the  acceptor,  and  the 
Court  directed  the  bill  to  he  de- 
liyered up  to  be  cancelled.  Esdaile 
V.  La  Nauie,  1 T.  &  a  2Q^%  Jones 
V.  Xaw,  3  y.  &  C.  281. 
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CHAPTER 


Advisable  In  aU 


Neoenary  where 
bill  Is  drawn 
pajablevMi 
after  sight. 


When  to  be 
made. 


It  is  in  all  cases  advisable  for  the  holder  of  an  unaccepted 
bill  to  present.it  for  acceptance  without  delay  ;  for,  in  case 
of  acceptance,  the  holder  obtains  the  additional  security  of 
the  acceptor,  and,  if  acceptance  be  refused,  the  antecedent 
parties  become  liable  immediately.  It  is  advisable,  too,  on 
account  of  the  drawer,  for,  by  receiving  early  advice  of  dis- 
honour, he  may  be  better  able  to  get  his  effects  out  of  the 
drawee's  hands. 

But  presentment  for  acceptance  is  not  necessary  in  the 
case  of  a  bill  payable  at  a  certain  period  after  date.  It  is 
said,  however,  that  it  is  incumbent  on  a  holder  who  is  a 
mere  agent,  and  on  the  payee,  when  expressly  directed  by 
the  drawer  so  to  do,  to  present  the  bill  for  acceptance  as 
soon  as  possible  ;  and  that,  for  loss  arising  from  the  neglect, 
the  payee  must  be  responsible,  and  the  agent  must  answer 
to  his  principal  (a). 

Presentment  for  acceptance  i^  necessary,  if  the  bill  be^ 
drawn  payable int  night/  bp  aTacertain  period  after  sight. 
Till  such  presentment  there  is  no  right  of  action  against 
any  party  :  and  unless  it  be  made  within  a  reasonable  time  (6), 
the  holder  loses  his  remedy  against  the  antecedent  parties. 

What  is  a  reasonable  time  depends  on  the  circumstances 
of  each  particular  case,  and  is  a  mixed  question  of  law  and 

(a)  Chit.  9th  ed.  287;  Poth.  Bjles  on  Bills,  5th  American 
128;  Manns,  46.  edition,  800. 

(^)  So  also  held  in  America; 


X 


t/lfc/^f-1 


Presentment  for  Acceptance »  181 

iact  (c) ;  although  reasonable  time  in  general,  and  reasonable       chapter 
time  for  giving  notice  of  dishonour  in  particular,  is  clearly  a  ^^' 

question  of  law.  Plaintiff,  on  Friday,  the  9th,  at  Windsor, 
twenty  miles  from  London,  received  a  bill  on  London,  at 
one  month  after  sight,  for  100/.  There  was  no  post  on 
Saturday.  It  was  presented  on  the  Tuesday.  The  jurj' 
thought  it  was  presented  within  a  reasonable  time,  and  the 
Court  concurred  (cf). 

A  bill  drawn  by  bankers  in  the  country  on  their  corre- 
spondents in  London,  payable  after  sight,  was  indorsed  to 
the  traveller  of  the  plaintiffs.     He  transmitted  it  to  the 
plaintiffs  after  the  interval  of  a  week,  and  they,  two  days 
afterwards,  transmitted  it  for  acceptance.     Before  it  was 
presented  to  the  drawees,  the  drawer  had  become  bankrupt ; 
the  drawees,  consequently,  refused  to  accept.     Had  the  bill 
been  sent  by  the  traveller  to  the  plaintiffs,  his  employers,  as 
soon  as  he  received  it,  they  would  have  been  able  to  get  it 
accepted  before   the  bankruptcy.     "This   is,"  says  Lord 
Tenterden,  "a  mixed  question  of  law  and  fact ;  and,  in  ex- 
pressing my  own  opinion,  I  do  not  wish  at  all  to  withdraw 
the  case  from  the  jury.    Whatever  strictness  may  be  required 
with  respect  to  common  bills  of  exchange,  payable  after 
sight,  it  does  not  seem  unreasonable  to  treat  bills  of  this 
nature,  drawn  by  bankers  on  their  correspondents,  as  not 
requiring  immediate  presentment,  but  as  being  retainable 
by  the  holders  for  the  purpose  of  using  them,  within  a  mode- 
rate time  (for  indefinite  delay,  of  course,  cannot  be  allowed), 
as  part  of  the  circulating  medium  of  the  country."     The 
jury  concurred  with  his  Lordship,  that  the  delay  was  not 
unreasonable  («).     Where  the  purchaser  of  a  bill  on  Rio 
Janeiro,  at  sixty  days'  sight,  the  exchange  being  against 
him,  kept  it  nearly  five  months,  and  the  drawee  failed  before 
presentment,  it  was  held,  that  the  delay  was  not  unreason- 
able.   "The  bill,"  says  Tindal,  C.  «J.,  "must  be  forwarded 
nvithin  a  reasonable  time  under  all  the  circumstances  of  the 
case,  and  there  must  be  no  unreasonable  or  improper  delay. 
Whether  there  has  been,  in  any  particular  case,  reasonable 
diligence  used,  or  whether  unreasonable  delay  has  occurred, 
IS  a  mixed  question  of  law  and  fact,  to  be  decided  by  the 
jury,  acting  under  the  direction  of  the  Judge,  upon  the  par- 
ticular circumstances  of  each  case"  (/*). 

(e)  Muilman  v.  jyEanino,  2  H.  kissefij  9  Moore,  P.  C.  Cofles,  46. 

Bl.  566;  lYy  y.  mil,  7  Tannt.  {d)  Fry  v.  Hill,  7  Tannt.  395. 

395;  Shwte  Y.  BoHnSy  1  M.  &  M.  (tf)  Skute  y.  Robins,  1 M.  &  M. 

138;  3  C.  &  P.  80,  S.  C;  Mellitk  138;  8  C.  &  P.  80,  S.  C. 

T.  Rawdony  9  Bing.  416 ;  2  M.  &  (/)  MelUth  y.  Rarpdon,  9  Bing. 

Sc  570,  S.  C;  Mullick  y.  Rada-  416;  2  M.  &  Sc.  570,  S.  C. 
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But  where  a  bill,  payable  after  Bight;  was  drawn  in  dupli- 
cate on  the  12th  of  August,  in  Newfoundland,  and  not  pre- 
sented for  acceptance  in  London  till  November  16,  and  no 
circumstances  were  proved  to  excuse  the  delay,  it  was  held 
unreasonable  (^),  the  Court  laying  some  stress  on  the  fact 


/%^^^a.^^  ^^^^2f24?2v^ 


/ 


^^mlbX 


hour. 


Excused  by 
putting  biU  Into 
drcoJatiou. 


By  other 
ablecaoM. 


Presentment  should  be  mad^during  the  nsual  hours  of 
business  (A). 

The  holder  may,  however,  put  the  bill  into  circulation 
without  presenting  it.  '^If  a  bill  drawn  at  three  days' 
sight,"  says  Mr.  Justice  BuUer,  ''be  kept  out  in  circulation 
for  a  year,  I  cannot  say  that  there  would  be  laches;  but  if, 
instead  of  putting  it  into  circulation,  the  holder  were  to  lock 
it  up  for  any  length  of  time,  I  should  say  that  he  would  be 
guilty  of  laches^^  (i).  "But  this  cannot  mean,"  says  Tindal, 
C.  J.,  ''that  keeping  it  in  hand  for  any  time,  however  short, 
would  make  him  guilty  of  laches.  It  can  never  be  required 
of  him  instantly  on  receipt  of  it^  under  all  disadvantages,  to 
put  it  into  circulation.  To  hold  the  purchaser  bound  by 
such  an  obligation  would  impede,  if  not  altogether  destroy, 
the  market  for  buying  and  selling  ybret^n  billsy  to  the  great 
injury,  no  less  than  to  the  inconvenience,  of  the  drawer 
himself"  (A).  Two  bQls,  one  for  400/.,  the  other  for  500/., 
were  drawn  from  Lisbon,  on  May  12,  at  thirty  days  after 
sight,  indorsed  to  G.  at  Paris,  and  by  G.  to  R.  at  Grenoa, 
and  by  R.  indorsed  over.  They  were  not  presented  for 
acceptance  till  22nd  August.  The  jury  found,  and  the 
Court  concurred,  that  the  bills  were,  under  the  circum- 
stances, presented  within  a  reasonable  time  (/). 

Illness  or  other  reasonable  cause  not  attributable  to  the 
misconduct  of  the  holder  will  excuse.  But  the  holder  must 
present,  even  should  the  drawer  have  desired  the  drawee  uot 
to  accept  (m),  though,  as  we  shall  see,  the  drawer  in  that 
case  need  have  no  notice  of  non-acceptance. 

Bl.  665. 

(h)  MellUh  y.  Rawdon^  9 Bing. 
416;  2  M.  &  Sc.  670,  S.  C. 

(Q  Goupy  V.  Arden,  7  Taunt. 
160;  2  Marsh,  464,  S.  C.  In 
America  it  is  held,  that  thon^h 
pat  into  circulation  it  most  still 
be  presented  within  a  reasonable 
time.  Byles  on  Bills,  6th  Ame- 
rican edition,  p.  302. 

(wi)  mil  V.  Heap,  D.  &  R., 
N.  P.  C.  67. 


(a)  Straker  v,  Oraham,  4  M. 
&  W.  721. 

(A)  Mar.  112;  Parker  v.  Oor- 
don,  7 East,  385;  6  Esp.  41,  S.  C; 
Leftley  v.  Bailey,  4  T.  R.  170. 
In  America  it  is  held  that  busi- 
ness hours  (except  in  the  case  of 
banken)  range  through  the  whole 
day,  down  to  the  hours  of  rest  in 
the  evening.  See  Byles  qu  Bills, 
5th  American  edition,  p.  301. 

(i)  Mnilman  y.  jyEgmno,  2  H. 
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The  presentment  must  be  made  either  to  the  drawee       chapter 
himself,  or  to  his  authorized  agent.     The  holder's  servant  ^"^' 

called  at  the  drawee's  residence,  and  showed  the  bill  to  some  To  whom  it 
person  in  the  drawee's  tan-yard,  who  refused  to  accept  it ;  ***'^  ^  "■^*' 
but  the  witness  did  not  know  the  drawee's  person,  nor  could 
he  swear  that  the  person  to  whom  he  offered  the  bill  was  he, 
or  represented  himself  to  be  so.  Lord  Ellenborough  :  <^  The 
evidence  here  offered  proves  no  demand  on  the  drawee,  and 
is,  therefore,  insufficient"  (»). 

When  the  bill  is  presented,  it  is   reasonable  that  the  wiiat  time  for 
drawee  should  be  aUowed  some  time  to  deliberate  whether  S'S^'to* ™*^ 
he  will  accept  or  no.      It  seems  that  he  may  demand  dnwee. 
twenty-four  hours  for  this  purposf  (and  that  the  holder  will     -^      '^    tA^  ^^. 
be  justified  in  leaving  the  bill  with  him  for  that  period)  ;  at         *  ^y*-  ^ 

least,  if  the  post  do  not  go  out  in  the  interim  (o),  or  unless,       ^jF^jL^^t.^  C/'^^'Tm^ 
in  the  interim,  he  either  accepts  or  declares  his  resolution        ^^^X4j^  /^i-^^p^ 
not  to  accept  (»).    If  more  than  twenty-four  hours  be  given,  ^  j^^    ^^  Z 

the  holder  ougnt  to  inform  the  antecedent  parties  of  it  (q).         ^  /^L^  ^  ^ 

If  the  owner  of  a  bill  who  leaves  it  for  acceptance,  by  his  conMqaMiee  of        ' 
negligence,  enable  a  stranger  to  give  such  a  description  of  J^^SwiUng. 
it  as  to  obtain  it  from  the  drawee,  without  negligence  on  the 
drawee's  part,  the  owner  cannot  maintain  trover  for  it  against 
the  drawee  (r). 

In  case  the  bill  is  directed  to  the  drawee  at  a  particular  Coane  for  holder 
place,  it  is  to  be  considered  as  dishonoured  if  the  drawee  has  SSrot^bSISand 
absconded  (*).   But,  if  he  have  merely  changed  his  residence,  <»  *■  ^»^ 
or  if  the  bill  is  not  directed  to  him  at  any  particular  place, 
it  is  incumbent  on  the  holder  to  use  due  diligence  to  find 
him  out.    And  due  diligence  is  a  question  of  fact  for  the 
jury  {{),    If  the  drawee  be  dead,  the  holder  should  inquire 
after  nis  personal  representative,  and,  provided  he  live  within 
a  reasonable  distance,  present  the  bill  to  him  (»)• 

In  an  action  against  the  drawer  for  non-acceptance,  it  is  pleadikq. 
not  sufficient  to  allege  mere  non-acceptance ;  presentment 
for  acceptance  must  be  alleged  (a;). 

(ii)  Ckeelt  v.  Jtoper,  5  Eep.  176.      C.  &  P.  18.  ^   j^  • 

(o)    Marina,    16 ;    Com.    Dig.  («)  Anon.,  1  Ld.  Raym.  743.       >  /JU^^^  ^ 

Merch.  F.  6;  Bellas  ^r.  Muter,  %(^  (0  CoIUm  y.  Butler,  2  Stnu     y/S  ^  ^ 

1  lid.  Raym.  281.  f^bmMl^rt^fC\^^l\Batema%y.Joteph,\^l£M^,    1/ci^^€rt^  -"^ 
( »)  Bayley,  194, 6th  ed.  433.  /t  ^       /y'   /^ 

(jT)  Ingram  v.  Fo^er,  2  Smith,  (w)  Chitty,  9th  ed.  367.  / 4t i^^f^f  C^-^  ^ 

242.  (a?)  Mercer   v.    So^hKeU^   2  i^  •  rj 

(r)  MorrUon  y.  Buehanan,  6      Show.  180.  -^^^     *-^  ' 
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Acceptance,  in  its  ordinary  signification,  is  an  engage- 
ment by  the  drawee  to  pay  the  bill  when  due  (a),  in 
money  (6). 

Before  acceptance  the  drawee  is  not  liable  to  the  holder  {c). 


(ji)  Clark  V.  Cock,  4  East,  72. 
(&)  Russell  Y.  Phillips,  19  L. 
J.,  Q.  B.  297;  14  Q.  B.  891,  S.  C. 


(c)  See  Prith  v.  Ibrbes,  31  L. 
J.,  Chanc.  793 ;  32  L.  J.,  Chanc. 
10,  S.  C. 
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An  instrumeDt  drown  by  A.  upon  B.,  requiring  him  to 

pftj  to  tLe  order  of  C.  a  certain  Bum  at  a  certain  time  

"  without  acceptance,"  is  Btill  a  bill  of  exchange,  and  may  a  t 
be  so  described  in  an  indictment  for  forgery  (<£).  *^' 

A  bill  is  oflen  by  the  acceptor  made  payable  at  a  banker's,  lii 
By  such  a  direction  on  a  bill  the  banker  incurs  liabilities  to  }|^ 
hiB  customer,  and  may  incur  a  liability  to  the  holder.  nu 

We  have  already  seen  that,  without  acceptance,  a  banker  li« 
may  be  liable  to  his  customer,  if,  having  sufficient  funds,  he  ""^ 
n^lect  to  pay  his  checks.  So  a  banker,  at  whose  house  a 
customer  accepting  a  bill  makes  it  payable,  is  liable  to  an 
action  at  the  suit  of  thut  customer,  if  he  refuse  to  pay  it, 
having  at  the  time  of  presentment  funds  sufGcient,  and 
having  had  those  funds  a  reas  nab  m  o  that  his  clerks 
and  servants  might  know  it 

Yet  if  he  do  pay  a  holder  wh  d  p  nds  on  a  forged 

indorsement,  he  cannot  cha  g     h  with   the  pay- 

ment {f).  But  it  hoe  been  a  d  b  th  C  t  of  Exchequer 
Chamber,  that  he  is  protec  d  f  h  pa  y  one  who  can 
give  a  vahd  discharge  (^).  \ni,  notwithstanding  this,  it 
may  well  be  doubted  whether,  in  the  case  of  a  bill  made  or 
become  payable  to  hearer,  he  is  in  aa  good  a  situation  as  an 
ordinary  transferee,  whoso  title  is  not  affected  by  mere 
negligence.  For  tlie  banker,  as  agent  for  the  customer, 
undertakes  to  conduct  him.tclf  with  reasonable  care.  An 
honest  but  neghgent  payment,  which  may  entitle  the  banker 
to  the  bill  ae  against  the  true  owner,  may  he  insufficient  to 
enable  him  to  chaise  his  customer. 

Where  a  bill  is  accepted  payable  at  a  banker's,  though  i.ti 
money  had  been  remitted  by  the  acceptor  to  the  banker  for  "^ 
the  express  purpose  of  paying  the  bill,  the  banker  is  not 
liable  to  the  holder  in  an  action  for  money  had  and  received, 
unless  he  have  assented  to  hold  the  money  for  the  purpose 
for  which  it  was  remitted  (A).  But  where  there  is  anything 
in  the  conduct  or  situation  of  the  banker  which  amounts  to 


(O  See  Whitaiery.  The  Bank  (a)  Ibid. 

of  England,  G  C.  &  P.  700,  and  {A)    William*  v.   ErerfU,  U 

I   C,  M.  &,  R.  744;  1  Gftle,  54,  East,  682;   i'atei  v.  Bell,  S  B.  & 

8.  C-i  Selin  t.  Stmnard,  14  Q  B.  Aid.  643 1    WeitUIUf  v.  Hurley,  1 

696)  Se^rtt  t.  Tucker,  IG  Q.  B.  C.  &  J.  83. 
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Bj  whom  It  may 
be  accepted. 


Kot  by  a  lerles  of 
aooepton. 


an  assent  to  hold  the  remittance  upon  trust  to  discharge  the 
hilly  he  is  liable  to  the  holder  (t). 

A  bill  can  only  be  accepted  by  the  drawee  {k\  and  not  by 
a  stranger,  except  for  honour  (/).  Where,  indeed,  the  bill 
was  not  address^  to  any  one,  but  only  indicated  the  place 
of  payment,  the  acceptor  was  held  liable  as  having  admitted 
himself  to  be  the  party  pointed  out  by  the  place  of  pay- 
ment (m).  But  this  decision  goes  to  the  very  verge  of  the 
law  («). 

If  the  drawee  be  incompetent  to  contract,  as,  for  example, 
by  reason  of  infancy  or  coverture  (o),  the  bill  may  be  treated 
as  dishonoured. 

We  have  already  seen  (p)  that  one  partner  may,  by  his 
acceptance,  bind  his  co-partners.  But,  if  a  bill  be  drawn 
upon  several  persons  not  in  partnership,  it  should  be  ac- 
cepted by  all,  and,  if  not,  may  be  treated  as  dishonoured  (q). 
Acceptance  will,  however,  be  binding  upon  such  of  them  as 
do  accept  (r). 

There  cannot  be  two  or  more  separate  acceptors  of  the 
same  bill  not  jointly  responsible.  A.  refused  to  supply  B. 
with  goods,  unless  C.  would  become  his  surety.  C.  agreed 
to  do  it.  Goods  to  the  value  of  157/.  were  accordingly  sold 
by  A.  to  B.  For  the  amount  A.  drew  on  B.,  and  the  bill 
was  accepted  both  by  B.  and  C,  each  writing  his  name  on 
it.  Lord  Ellenborough :  "  If  you  had  declared  that,  in  con- 
sequence of  A.  selling  the  goods  to  B.,  C.  undertook  that 
the  bill  should  be  paid,  you  might  have  £xed  C.  by  this 
evidence.  But  I  know  of  no  custom  or  usage  of  merchants 
according  to  which,  if  a  bill  be  drawn  upon  one  man,  it  may 
be  accepted  by  two;  the  acceptance  of  tiie  defendant  is  con- 
trary to  the  usage  and  custom  of  merchants.  A  bill  must 
be  accepted  by  the  drawee,  or,  failing  him,  by  some  one  for 


(i)  De  Bemales  y.  FuIUTj  14 
East,  590,  n.;  2  Camp.  426;  and 
see  the  observations  of  Abbott, 
C.  J.,  on  tills  case,  in  Totes  y.  Bell, 
3  B.  &  Aid.  643. 

(Jt)  Nichols  T.  Diamondy  9  Exch. 
167.  Unless  he  have  recognized 
the  acceptance  as  his.  See  Lindus 
v.  Bra4well,  5  C.  B.  683. 

(0  PolkUl  v.  Walter,  3  B.  & 
Ad.  114;  1  L.  J.,  K.  B.  92;  East- 
wood Y.  Baiiij  28  L.  J.,  Ex.  74; 
3  H.  &  N.  738,  S.  C;  Davis  y. 
Oarke,  13  L.  J.,  Q.  B.  306;  6  Q. 
B.   16,   S.    C;    see  Jenkins   y. 


ITutchinson,  18  L.  J.,  Q.  B.  274; 
13  Q.  B.  744,  S.  C. 

(w)  Gray  y.  Milner,  8  Taunt. 
789. 

(n)  See  the  observations  of  Pat- 
teson,  J.,  in  Davis  v.  Clarke, 
snpra,  and  of  Martin,  B.,  in  Peto 
Y.  Reynolds,  9  Exch.  410. 

ip)  Chit  9th  ed.  283. 

( p)  Chapter  ii. 

(jq)  Afar.  16 ;  Dupays  v.  Shep- 
herd, Holt's  B.  297;  Marias,  64. 

(r)  B.  N.  P.  270 ;  Bayley,  68 ; 
Owen  Y.  Von  Uster,  10  C.  B.  318; 
Nichols  Y.  Diamond,  9  Exch.  164. 
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the  honour  of  the  drawer.  There  cannot  be  a  series  of  ac- 
ceptors. The  defendant's  undertaking  is  dearly  collateral, 
and  ought  to  have  been  declared  upon  as  such"  («).  Bn^ 
although  there  can  be  no  other  acceptor  after  a  general 
acceptance  of  the  drawee,  it  is  said  that,  when  a  bill  has 
been  accepted  supra  protesty  for  the  honour  of  one  party,  it 
"^^^Jj  hy  another  individual,  be  accepted  supra  protest^  for 
the  honour  of  another  {i).  We  shall,  hereaiter,  consider  the 
subject  of  acceptance  supra  protest  in  a  distinct  Chapter. 
A  bill  may,  as  we  have  seen  (u\  be  addressed  to  the  drawer 
himself  and  accepted  by  him;  but  it  is  then  rather  a  promis- 
sory note  than  a  bUl  of  exchange. 

We  have  already  seen  that  the  signature  of  a  drawer,  wbxs, 
maker,  or  indorser,  on  a  blank  form,  delivered  to  be  filled  Bcf oro  biu  mied 
up  as  a  negotiable  instrument^  will  bind  them  respectively;  "^ 
so  an  acceptance,  written  on  the  paper  before  the  bill  is 
made,  and  delivered  by  the  acceptor,  will  also  charge  the 
acceptor  to  the  extent  warranted  by  the  stamp  {x).    It  is  not 
even  necessary  that  the  bill  should  be  drawn  by  the  same 
person  to  whom  the  acceptor  handed  the  blank   accept- 
ance (y).    And  where  a  blank  acceptance  was  filled  up 
after  the  lapse  of  twelve  years,  and,  as  the  jury  found,  after 
the  lapse  of  a  reasonable  time,  the  acceptor  was  held  liable 
to  a  bona  fide  indorsee  (z).     But  it  is  conceived  that  the 
case  of  a  blank  acceptance  not  delivered  at  all,  but  lost  or 
stolen,  at  least  without  any  negligence  of  the  writer,  is 
distinguishable  (a). 


(<)  Jaehson  t.  Hudson,  2  Camp. 
447. 

(t)  Jackson  y.  Hudson,  2  Camp. 
447,n.;B9awe8,42. 

(«)  Chapter  VII. 

(0)  Though  the  bill  be  ante- 
dated, Armfield  y.  Armport,  27 
L.  J.,  £xch.  42;  and  in  America, 
where  there  is  no  stamp,  the 
amoont  for  which  the  blank  may 
he  filled  np  is  nnlimited.  Byles 
on  Bills,  6tn  American  edition,  p. 
307. 


(tf)  SehuUz  y.  Astley,  2  Bing.' 
N.  C.  544;  2  Scott,  815;  1  Hodges, 
626;  7  C.  &  P.  99,  S.  C.  The  ao- 
eeptor  is  estopped  as  against  a 
transferee  for  yalne  to  deny  the 
regnlarity  of  the  acceptance.  In 
America  it  is  held,  that  if  the  hlank 
paper  oome  into  the  hands  of  a 
header  without  notice,  he  may  fill 


np  the  blank  with  a  larger  snm 
than  the  original  holder  was  au- 
thorized to  insert  See  B^los  on 
Bills,  6th  American  edition,  p. 
308. 

(z)  Mowtoifne  y.  PerMnSy  22 
li.  J..  C.  P.  188. 

{a)   See  the  question  put  by 
CresBwell,  J.,  to  counsel  in  Maitr 
tofftie  V.  Perkins,  22  L.  J.,  C.  P. 
189,   to   which    the    answer    of       ff 
^Plounsel  does  not  appear  satisf ac-  </^ 
tory.    See,  howeyer,  the  obeerva^  t  / 
tions  of  the  Court  of  C.  P.  ^^flf 
Ingham  y.  Primrosey  28  L.  J., 
C.  P.  296;  7  C.  B.,  N.  S.  82,  S.  C. 
Perhaps  the  obligation  created  by 
blank  makings,  acceptances  and 
indorsements  of  bills,  checks  or 
notes  depends  on  the  principle  of 
estoppel,  and  not  on  any  pecu- 
liarity of  negotiable  paper.    On 


lXf^S2iii> 
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Not  before  the 
Mil  iB  In  exist- 
ence. 


An  acceptance  for  value,  before  the  bill  is  filled  up,  ifl 
irrevocable.  Notice  that  the  acceptance  was  in  blank  should 
put  the  holder  on  inquiry  (b). 

It  was  formerly  held  (in  cases  where  an  acceptance  in 
writing  on  the  bill  was  not  necessary),  that  a  promise  to 
accept,  given  before  the  bill  was  made,  amounted  to  an 
acceptance.  Thus,  a  promise  by  the  defendants,  that  they 
would  accept  such  bills  as  the  plaintiff  should,  in  about  a 
month's  time,  draw  on  the  defendant  for  800/.,  has  been  held 
an  acceptance  of  such  bill  subsequently  drawn  (c).  But  it 
was  said  that  a  subsequent  holder  could  not  avail  himself  of 
such  an  engagement,  unless  it  was  communicated  to  him  at 
the  time  he  took  the  bill.  <'A  promise  to  accept,"  says 
Gibbs,  C.  J.,  '^  not  communicated  to  the  person  who  takes 
the  bill,  does  not  amount  to  an  acceptance;  but,  if  the  person 
be  thereby  induced  to  take  a  bill,  he  gains  a  right  equivalent 
to  an  actual  acceptance,  against  the  party  who  has  given 
the  promise  to  accept "  (d).  But  it  is  now  settled  that  there 
cannot  be  an  oral  acceptance  of  a  non-existing  bill  («), 
although  the  bill  be  discounted  by  the  drawer  on  the  faith 
of  a  promise  to  accept  {/).  It  has  been  decided,  since  1  &  2 
Greo.  4,  c.  78,  that  an  acceptance  may  be  written  before  the 
bill  is  drawn,  though  that  statute  makes  it  essential  to  the 
acceptance  of  an  inland  bill,  that  it  should  be  in  writing  on 
such  bill ;  and  it  will  be  no  variance,  though  the  declara- 
tion state  the  drawing  to  have  been  first  and  the  acceptance 
afterwards  {g). 


this  ground  it  is  put  by  Lord  Mans- 
field in  Itv49ell  y.  Lanttaffe^  and 
by  Lord  Chief  Justice  Tiudal  in 
Schultz  V.  Attlej/f  ubi  supra;  but 
see  the  observations  of  Williams, 
J.,  in  Bx  parte  Smann^  7  C.  B. 
447,  and  Martin,  B.,  and  Channell, 
B.,  in  Swctn  y.  North  British 
Australian  Cbmpanv,  31  L.  J., 
Exch.  435.  On  the  question 
whether  the  principle  of  estoppel 
can  be  applied  to  a  deed  improperly 
filled  up,  the  Courts  of  Common 
Pleas  and  of  Exchequer  were 
equally  divided.  Ibid.  In  the 
Exchequer  Chamber  it  was  held 
that  it  could  not.  32  L.  J.,  Exch. 
273. 

(&)  Hatch  y.  SearleSy  2  Sm.  & 
G.  147;  24  L.  J.,  Ch.  22,  S.  C 

(o)  Pillans  v.  Van  Mierop,  3 
Burr.  1668}  Pierton  v.  Dunlop, 


Cowp.  671 ;  Mason  y.Hunt,  Doug. 
284,  287. 

{d)  Milne  y.  Prest,  4  Camp. 
393;  Holt,  N.  P.  181,  S.  C,  evi- 
dently an  Inaccurate  report  in  Holt, 
see  11  M.  &  W.  390;  Johnson  y. 
Collinga,  1  East,  98. 

{e)  Johnson  v.  Ckfllings,  1  East, 
98 ;  Bank  of  Ireland  v.  Archer , 
1 1  M.  &  W.  383.  But  in  general 
this  is  otherwise  in  America.  Byles 
on  Bills,  5th  American  edition,  p. 
809,  et  seq. 

(/)  Ibid. 

(^)  Molloy  y.  Delves^  7  Bing. 
428;  6  M.  &  P.  275;  4  C.  &  P. 
492,  S.  C.  And  it  is  probable  the 
same  interpretation  will  be  put  on 
the  present  act  19  &  20  Vict.  c. 
97,  which  requires  the  sigiiatnre 
of  the  acceptor. 
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A  bill  may  be  accepted  after  the  period  at  which  it  is  ohaptek 

made  payable  has  elapsed,  and  the  acceptor  will  then  be  ^"- 

liable  to  pay  on  demand ;  yet,  if  the  declaration  state  the  After  due,  or 

acceptance  to  be  according  to  its  tenor  and  effect,  those  JJSStoacorot 
iiv^ords  will  be  but  surplusage  (A).     It  may  also  be  accepted 
afler  a  previous  refusal  to  accept  (t). 

It  sometimes  becomes  material  to  inquire  at  what  time  pr«samption  as  to 
the  bill  was  accepted.     The  presumption  is  that  it  was  ac-  **™«  ^^  aooept- 
cepted  before  maturity  and  within  a  reasonable  time  of  its 
date  (A). 

The  statute  3  &  4  Anne,  c.  9,  s.  5,  expressly  enacts,  that  Aoceptanoe  of 
no  acceptance  of  any  inland  bill  of  exchange  shall  be  suffi-  ^"  moat  now 
cient  to  charge  any  person  whatever,  unless  it  be  under-  thebiu^ani*^ 
written,  or  indorsed  in  writing  on  the  bill.  This  statute,  •*«»»*• 
however,  seems  to  be  very  loosely  and  obscurely  drawn. 
Two  Chief  Justices  accordingly  held,  on  considering  the 
whole  of  the  act,  that  a  verbal  acceptance  was  binding,  not- 
withstanding these  words;  which  decision  was  finally  settled 
to  be  law  by  Lord  Hardwicke  (/).  It  had  oflen  been 
lamented  by  the  Judges,  that  anything  short  of  a  writing 
on  the  bill  should  have  been  considered  as  an  acceptance ; 
and  at  length,  in  accordance  with  the  opinions  of  the  Bench, 
and,  perhaps,  of  the  Legislature,  in  framing  the  last-men- 
tioned act,  the  1  &  2  Geo.  4,  c.  78,  s.  2,  enacted,  that  no 
acceptance  of  any  inland  (m)  bill  of  exchange  shall  be  suf- 
ficient to  charge  any  person,  unless  such  acceptance  be  in 
writing  on  such  bill,  or,  if  there  be  more  than  one  part  of 
such  bill,  on  one  of  the  said  parts.  This  statute,  however, 
does  not  apply  to  foreign  bills,  and  does  not  require  the 
acceptance  to  be  signed.  Finally,  the  19  &  20  Vict.  c.  97, 
8.  6,  enacts,  that  no  acceptance  of  a  bill,  inland  or  foreign, 
made  afler  the  year  1866,  shall  charge  any  person,  unless  in 
writing  on  the  bill,  and  signed  by  the  acceptor,  or  some 
person  duly  authorized  by  him. 

The  usual  mode  of  making  such  an  acceptance  on  the  bill  what  win 
was,  even  before  the  last-mentioned  statute,  by  writing  the  JS^Suiw  to 

writing  on  tbe 

Mil. 

(A)  Jackton  y.  Pigott,  1  Ld.  (A)  Roberts  v.  Bethell,  12  C.  B. 

Rayin.  364;  Mvtford  v.  Walcot,  1  778. 

Ld.  Raym.  574;  1  Salk.  129,  S.  C;  (0  Lumley  v.  Palmer,  2  Str. 

Stein  V.  Yglesias,  5  Tvr.  172;  1  1000;  Rep.  temp.  Hardwicke,  74, 

C,  M.  &  R.  565;  1  Gale,  98,  8.  C.  8.  C. 

(i)  Wynne  t.  Ifmkes,  5  East,  (m)  As  to  what  is  an  inland 

•514;  2  Smith,  89,8.  C  and  what  a  foreign  bill,  see  the 

Chapter  on  Foreign  Bills. 
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word  ''acceptedy**  and  subscribing  the  drawee's  name.  Sig- 
nature was  not  essential  to  a  written  acceptance  within  the 
statute  1  &  2  Geo.  4,  c.  78,  but  it  was  a  question  for  the 
jury,  whether  the  acceptance  was  complete  (»).  If  the  bill 
be  payable  after  sight,  the  daj  when  accepted  should  also 
be  expressed.  But  the  drawee's  name  alone,  written  on 
any  part  of  the  bill,  was  a  sufficient  acceptance;  so,  without 
any  name,  the  word  "  accepted,"  "  presented,"  "  seen,"  the 
day  of  the  month,  or  a  direction  to  a  third  person  to  pay 
it  (o).  Where  one  banker  held  a  check  drawn  on  anotiier 
banker,  presented  it  after  four  o'clock,  and  it  was  not  paid, 
but,  according  to  the  practice  of  the  London  bankers,  a  mark 
was  put  on  it,  to  show  the  drawer  had  effects,  and  that  it 
would  be  paid ;  this  marking  was  held  to  amount  to  an 
acceptance  payable  next  day  at  the  clearing-house  (p).  It 
is  not  necessary,  in  pleading  the  acceptance  of  an  inland  bill, 
to  aver  that  the  acceptance  was  in  writing,  or  signed  {q). 


WhatwlU 
mmount  to  ao- 
ceptance  of  a 
foreign  biU. 


ApromiMto 
pay. 


To  whom  It  maj 
be  made. 


It  will  be  observed,  that  the  1  &  2  Geo.  4,  c.  78,  so  far 
as  it  relates  to  acceptances  in  writing,  does  not  extend  to 
foreign  bills,  and  the  late  statute,  19  &  20  Vict  c.  97,  s.  6, 
extends  only  to  foreign  bills  after  the  year  1856,  and  pro- 
bably not  to  foreign  bills  accepted  abroad,  where,  by  the 
law  of  the  place,  a  written  acceptance  may  not  be  necessary. 
It  is  proper,  therefore,  to  consider  the  state  of  the  law  pre- 
viously to  the  late  enactments  in  respect  of  acceptances  not 
on  the  bill,  as  the  former  law  may  still  apply  to  acceptances 
of  many  bills  drawn  or  accepted  abroad. 

We  have  already  seen  (r),  that  a  promise  to  accept  a  bill, 
not  drawn,  will  not  be  available  as  an  acceptance ;  but  a 
promise,  written  or  oral,  to  pay  or  accept  an  existing  foreign 
bill,  is,  at  common  law,  of  itself  an  acceptance  (s). 

And  such  an  acceptance  might  be  given  to  the  drawer,  or 
any  other  party  to  the  bill,  after  it  had  been  indorsed  away, 


(n)  Dufaur  y.  Oxenden,  1  M. 
&R.90. 

(0)  Anon.,  Comb.  401;  PomeU 
T.  MonnieTy  1  Atk.  611;  Moor  y. 
Withy,  B.  N.  P.  270;  Ihtfaw  y. 
Otgendon,  1  M.  &  R.  90. 

(jf)  Bohion  y .  Betmett,  2  Taunt. 
388. 

(^)  Chalie  y.  Beltha/nfy  6  Bing. 
629;4M.  &P.  275,  8.  C. 

(r)  Note  (c),  p.  188. 


(«)  Cla/rhe  y.  Cook,  4  East,  57; 
Cox  y.  Coleman,  Bayley,  6th  ed. 
176;  Wynney,Raihes,&^Eaa!t,&Ui 
Nendizcbbal  y.  Maehado,  6  C.  &  P. 
218;  3  Moore  &  S.  841,  S.  C;  see 
the  American  authorities  to  the 
same  effect,  B^lee  on  Bills,  5th 
American  edition,  318.  As  to 
what  amounts  to  a  promise  to 
accept,  see  NUhoUony,  Micketts, 
29  L.  J.,  Q.  B.  55. 
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md  erea  after  it  had  become  due  (j).    It  might  even  be      chapter 
^ven  to  a  person  by  whose  direction  and  on  whose  accoant  ""■ 

he  bill  was  drawn,  though  he  were  no  party  to  the  bill,  and 
dthongh  the  bill  had  been  previoosly  indorsed  (u).  Such  a 
>ronuse  wonld  have  enured  to  the  benefit  of  the  indorse^ 
uid  of  all  other  parties. 

It  conld  not,  therefore,  be  revoked  by  the  drawee,  though  u  invnxatne. 
^e  party  to  whom  it  was  given  consented  to  the  revocation, 
ind  though  neither  the  indorsee  nor  any  other  party  to  the 
Dill  had  notice  of  Uie  acceptance  (x). 

Where  the  drawee  answered  an  application  to  accept  the  wnitein 
lill,  by  saying,  "the  bill  should  have  attention,"  it  was  held 
ihat  these  words  were  ambiguous,  and  did  not  amount  to  an  k 
wrceptance  (y) ;  so,  an  answer  "iij  the  drawee,  "  there  is 
four  bill,  it  is  all  right,"  is  no  acceptance  (z).  The  mere 
letention  of  a  bill  by  the  drawee  would  not,  it  seems, 
unount  to  an  acceptance.  "  In  support  of  this  doctrine," 
tays  Abbott,  C.  J.,  "  have  been  cited  the  opinions  of  some 
^reat  and  learned  persons,  entitled,  undoubtedly,  to  the 
iiighest  respect.  It  is  not,  however,  supported  by  the 
iuthority  of  any  decided  case;  for  the  cases  have  all  been 
leaded  open  very  special  circumstances"  (a).  Drawee 
kept  a  bill  drawn  on  him,  which  he  was  requested  to  accept 
knd  forward,  a  considerable  time  after  he  had  been  told  by 
the  payee  that  he  should  consider  his  detention  of  the  biU 
is  tantamount  to  an  acceptance.  He  afterwards  admitted 
^t  he  had  neglected  to  write  an  acceptance  upon  it, 
ihinking  it  of  no  consequence,  as  he  meant  to  pay  it.  Held, 
Jiat,  nnder  the  circumstances,  the  detention  amounted  lo  an 
acceptance  {b).  Where  a  bill,  being  presented  and  left  for 
acceptance,  was  refused  acceptance  by  the  drawee,  but 
remained  afterwards  for  a  considerable  time  in  bis  luinds, 
tad  was  ultimately  destroyed  by  htm,  held  by  three  Judges 

(O  i^MwU  T.  Mennier,  I  Atk,  (i)  PothbU  t.  Jenet,  1  Esp.  17. 

ill;   Wmnt  t.  Raiht*,  S  East,  SaaAndtrtim  t.  Hiek,  8  Camp. 

J14.  179;  Anderion  t.  Bioth,  4  M.  & 

(w)  FairUB  t.  Herrvtg,  8  Biog.  8eL  30S|  Heart  t.  Dretttr,  Dom. 

i25:  Oranti.  Hunt,  14  L.  J.,  C.  Proc.,7  HoafloofLordaCaBe«,290) 

P.  106,  and  1  C,  B.  44,  S.  C.  iUiynoUt  v.  Pate,  U  Eich.  418. 

(X)  Chant  t.  Hunt,  ibid.  (a)]aa*(mr.Bar^,iS.ttA}A. 

(r)  ilMt  V.  Wamieb,  2  B.  &  26. 

Ud.  US;   2   SUrk.  411,  S.  C;  (b")  Harrey-r. Martin,!  Cxatp. 

mleae  bv  the  course  of  dealings  426;  Bsjle^,  6tfa  ed.  193;  and  sbb 

t  faoB  been  nsoaU;  otnsiderod  Tt^umt  v.  Oddie,  tlien  dted. 
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What  engage- 
ment the  holder 
may  require  of 
the  acceptor. 


What  should  be 
his  conduct  tn 
case  of  qualified 
acceptance. 


{disgentiente.  Lord  Ellenborough,  C.  J'.\  that  the  drawee 
was  not  thereby  liable  as  the  acceptor  of  the  bill  (c).  But, 
if  the  drawee  had  not  previously  refused  acceptance,  then, 
it  seems,  destroying  the  bill  would  have  been  such  an  act  of 
ownership  as  would  have  amounted  to  acceptance  (d).  On 
the  whole,  it  should  seem  that  any  conduct  of  the  drawee, 
by  which  he  intended  the  holder  should  understand  that  he 
meant  to  accept  or  pay,  would  have  amounted  to  an  accept- 
ance of  any  existing  foreign  bill  (c).  A  letter  written  by 
the  drawee  to  the  drawer  might  amount  to  an  acceptance, 
though  the  drawer  have  been  dead,  and  the  drawee  unac- 
quainted with  the  fact  (/* ). 

The  holder  is  now  entitled  to  require  from  the  drawee  an 
absolute  engagement  in  writing,  duly  signed,  to  pay  in 
money  according  to  the  tenor  and  effect  of  the  bill,  unin- 
cumbered with  any  condition  or  qualifications.  A  general 
acceptance,  without  any  express  words  to  restrain  it,  will  be 
such  an  absolute  acceptance. 

If  the  drawee  offer  a  qualified  acceptance,  the  holder  may 
either  refuse  or  accept  the  offer.  If  he  mean  to  refuse  it,  he 
may  note  the  bill,  and  should  give  notice  of  the  dishonour 
to  the  antecedent  parties.  If  he  intend  to  acquiesce  in  it, 
he  must  give  notice  of  the  nature  of  the  acceptance  to  the 
previous  parties,  and,  it  should  seem,  must  obtain  their 
consent  (^),  or  they  will  be  discharged  (A);  but  he  must  not 
protest  or  note  the  bill,  or  give  a  general  notice  of  dishonour, 


(c)  Jevne  v.  Ward,  1  B.  &  Aid. 
653;  2  Stark.  326,  S.  C. 

(rf)  Ibid. 

(<?)  Billing  t.  Devaux,  11  L. 
J.,  C.  P.  38;  8  M.  &  G.  666, 
S.  C. 

(/)  Ibid. 

{g)  Perhaps  it  might  not  be 
necessary  to  obtain  the  consent  to 
an  acceptance  for  part  of  the 
amount. 

It  has  been  donbted  whether 
an  acceptance  payable  at  a  par- 
ticular place,  and  not  otherwise  or 
elsewhere,  can  be  safely  taken 
without  the  consent  of  the  prior 
parties  since  1  &  2  Geo.  4,  c.  78. 

(A)  Chitty  on  Bills,  9th  ed.  300; 
Marins,  68,  86;  and  see  the  obser- 
vations of  Bayley,  J.,  in  Sebag  v. 
Abitbol,A  M.  &  Sel.  462;  1  Stark. 


79,  S.  C;  and  the  answers  of  the 
Judges  to  the  third  question  put 
to  them  in  JR/)ire  v.  Young,  2  B. 
&  B.  244;  2  Bligh,  391,  S  C; 
Ovthivaite  v.  Luntley,  4  Camp. 
179.  Acquiescence  in  an  accept- 
ance at  a  longer  date  destroys  the 
remedy  against  the  prior  parties 
according  to  the  Scotch  law. 
Glen,  2nd  ed.  115.  So  it  did  ac- 
cording to  the  old  French  law. 
Poth.  49.  The  Code  de  Commerce, 
Art.  124,  avoids  conditional  accept- 
ances, but  allows  acceptances  for 
part  of  the  sum  and  acceptances 
varying  in  the  place  of  payment. 
Art.  123.  A  varying  acceptance, 
though  void  as  to  other  parties, 
would  be  binding  between  the  con- 
tracting parties.  Nouguier,  Lettres 
de  Change,  vol.  I,  p.  234. 
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for  he  would  thereby  preclude  himself  from  recoyeriug 
agamst  the  acceptor  (t). 


CHAPTER 
YTTT. 


Qualified  acoeptauces  are  of  two  kinds :  first,  conditional;  Qaaiiiied  ao- 
and,  secondly,  partial^  or  varying  from  the  tenor  of  the  <»pt*n<»- 
bill 

Whether  an  acceptance  be  conditional  or  not,  is  a  question  conditional 
of  law  {k).  Acceptances,  "  to  pay  as  remitted  for"  (/),  "  to  •««p*»°^- 
paj  when  in  cash  for  the  cargo  of  the  ship  Thetis"  (m), 
"to  pay  when  goods  consigned  to  him  (the  drawee)  were 
sold"  (»),  an  answer,  that  a  bill  would  not  be  accepted  till 
a  Navy  bill  was  paid,  have  respectively  been  held  to  be  con- 
ditional acceptances.  So  where,  on  the  presentment  of  bills 
for  acceptance,  the  drawee  said  he  would  have  accepted 
them  if  he  had  had  certain  funds  which  he  had  not  been 
able  to  obtain  from  France,  but  that  when  he  did  obtain 
tiiem  he  would  pay  the  bill,  this  was  held  to  amount  to  a 
conditional  acceptance (o).  The  words  "accepted  payable 
on  giving  up  a  bill  of  lading"  constitute  a  conditional  accept- 
ance, but  not  a  further  condition  to  the  acceptor's  liability, 
that  the  bill  of  lading  shall  be  given  up  on  the  day  of 
maturity  of  the  bill  (p).  When  the  acceptance  is  in  writing, 
and  absolute,  it  may  be  suspended  on  a  condition  by  another 
contemporaneous  writing  {q). 

But  a  mere  oral  condition  (at  least,  if  contemporaneous 
with  the  acceptance)  is  inadmissible  in  evidence  to  qualify 
the  absolute  written  engagement,  even  between  the  original 
parties.  "This  would  be,"  says  Loi'd  Ellenborough,  "in- 
oorporatiDg  with  a  written  contract  an  incongruous  parol 
condition,  which  is  contrary  to  first  principles"  (r).  And 
though  the  condition  be  written  on  a  distinct  paper,  it  cannot 
be  available  against  an  indorsee  ignorant  of  the  existence  of 
such  a  paper  («). 


(»)  Sproat  v.  Matth&mt,  1  T. 
IL  182;  BenHnck  y.  Dorrien,  6 
East,  200;  2  Smith,  886,  S.  C; 
Chit  9th  ed.  301. 

(k)  Sproat  y.  Matthswif  1  T. 
R  182. 

(Z)  Banbury  y.  LUsett,  2  Stra. 
1211. 

(«i)  JtUian  y.  Shobrooke,  2 
Wila  9. 

(n)  8mUh  y.  Abbott,  2  Stra. 
1152. 

(0)  Mendiaabal  y.  Maehadot  6 
C.  &  P.  218;  8  M.  &  Scott,  841, 
8.  C. 


(/>)  Smith  y.  Vertue,  80  L.  J., 
C.  P.  56;  9  C.  B.,  N.  S.  214, 
S.  C. 

{q)  Bowerbanh  y.  Monteiro,  4 
Tannt  844;  bat  see  1  &  2  Geo.  4, 
c.  78,  8.  2;  19  &  20  Vict,  c  97, 
8.  6;  aDd  see  Spiller  y.  Westlake, 
2  B.  &  Ad.  157;  Qibbon  y.  Seott, 
2  Stark.  286. 

(r)  Hoare  y.  Ghraluim^  3  Camp. 
57 ;  Adams  v.  Wordley,  1 M.  &  W. 
374;  2  Gale,  29,  S.  C;  Be$ant  y. 
Cro$$,  10  C.  B.  896.  And  Bee 
ante.  Chap.  YIIL,  note  (m). 

(»)  Bowerbanh  y.  Monteiro,  4 

O 
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Though,  when  the  condition  is  performed,  a  conditional 
acceptance  becomes  absolute,  yet,  in  pleading,  it  should  be 
declared  on  as  a  conditional  acceptance,  with  an  averment 
that  the  condition  has  been  fulfilled  (t). 


Partial  or  yaiylng 
aootptance. 


A  partial  or  varying  acceptance  varies  from  the  tenor  of 
the  bill,  as  where  it  engages  to  pay  part  of  the  sum.  Drawee 
accepted  a  foreign  bill  for  127/.  18^.  4cf.,  as  far  as  100/.  part 
thereof:  he  was  sued  on  the  acceptance,  and  it  was  held 
good,  pro  tanto,  within  the  custom  of  merchants  (u).  Or, 
to  pay  at  a  different  time  from  that  at  which  the  bill  is  made 
payable  by  the  drawer  (v).  A  bill  was  accepted  in  this 
form,  * 'Accepted  on  the  condition  of  its  being  renewed  till 
28th  Nov.  1844."  This  was  held  to  be  a  varying  acceptance 
on  which  the  holder  might  insist  against  the  acceptor,  and 
that  the  word  renewed  might  be  read  to  mean  an  extension 
of  the  time  when  the  bill  was  to  become  payable  (x).  An 
acceptance  which  unnecessarily  and  inaccurately  states  the 
time  of  maturity  is  not  a  varying  acceptance  (y). 


Payable  at  a  par- 
ticular plaee. 


Before  the  1  &  2  Geo.  4,  c.  78,  it  was  a  point  much 
disputed,  whether,  if  a  bill  payable  generally  was  accepted 
payable  at  a  particular  place,  such  an  acceptance  was  a 
qualified  one.  That  statute,  however,  has  now  settled,  that 
an  acceptance,  payable  at  a  banker's,  or  other  particular 
place,  is,  as  against  the  acceptor,  a  general  acceptance 
unless  the  acceptor  express,  in  his  acceptance,  that  the  bill 
is  payable  there  only  (z),  and  not  otherwise  or  else- 
where (a). 

If  the  customer  of  a  banker  accept  a  bill,  and  make  it 
payable  at  his  banker's,  that  is  of  itself  a  sufficient  authority 


Taant.  844.  See  Chapter  vii.  on 
Iareoulab  Instruments. 

(t)  Langatony.  Comey,  4  Camp. 
176;  1  Marsh.  176;  1  D.  &  R., 
N.  P.  C.  83 ;  Bulli  V.  Sarrelly  1 
D.  &  R.,  N.  P.  C.  83;  see  a  form, 
Swann  v.  Cox^  1  Marsh.  176. 

(w)  Wegenloffe  v.  Keene,  1 
Stra.  214. 

(f?)Molloy,283;  Walker  y.  At- 
ftood,  11  Mod.  190.  In  this  case 
the  acceptance  was  held  good 
within  the  cnsfom  of  merchants, 
bnt  the  case  is  no  authority  to  show 
that  the  prior  parties  wonld  not  be 
discharged  if  sach  an  acceptance 


were  taken  withont  their  consent. 

(ar)  Ruuell  t.  Phillips,  19  L. 
J.,  Q.  B.  297;  14  Q.  B.  891,  S.  C. 

(y)  I*anshawe  v.  Peat,  26  L. 
J.,  Ex.  314;  2  H.  &  N.  1,  S,  C. 

(z)  An  acceptance  omitting  the 
word  onlpf  and  stating  the  bill  to  be 
payable  at  a  particular  place,  and 
not  elsewhere,  is  a  special  accept- 
ance. Siggeri  r.  Nichols^  Q.  b., 
H.  T.  1839;  3  Jurist,  84,  S.  C. 

(a)  It  will  be  observed,  that  this 
part  of  the  statute  applies  to  all 
bills,  foreign  as  well  as  inland. 
See,  as  to  we  effect  of  the  statute, 
cap.  14. 


to  the  banker  to  apply  the  coBtcaner'a  AindB  in  psTiiig  the       ''°^^^'' 
iMll(fi).  == 

Ab  to  the  manner  in  irhich  a  bill  drawn  or  accepted  pay- 
able at  a  particnisr  place  shoold  be  presented  for  paTment,  '' 
and  as  to  tbe  form  of  pleading,  see  the  next  Clupter  on 

PltBSKHTHEirr  FOB  P1.TICEMT. 

Althongh,  aa  we  have  seen,  there  cannot  be  two  accept-  e 
ances  on  the  same  bill,  except  for  honour  (c),  yet  if  Bach  r  ^ 
second  acceptance  be  on   tiie  bill,   it  may   amount  to  a 
gnarantee  {d). 

If  the  drawee  of  a  foreign  bill,  drawn  in  sets,  accept  both 
aets,  and  they  are  afterwarde  in  the  hands  of  two  different 
holdere,  he  may  become  liable  to  each  (e). 

The  liability  of  the  acceptor,  though  irrerocable  when  n 
complete  ( /*),  doee  not  attach  by  merely  writing  his  name,  ^ 
but  upon  the  Bubseqnent  delivery  of  the  bill,  or  upon  com- 
munication to  some  person,  interested  in  the  bill,  that  it  has 
been  so  accepted.  "  La  raison  est,"  says  Fothier,  "  que  le 
concours  de  volenti,  qui  forme  un  contrat,  est  un  concours 
de  Tolont^a  que  lee  parties  se  soot  r^ciproquement  d^clar^s  ; 
sans  cela,  U  volont^  d'uae  partie  ne  pent  acqu^rir  de  droit  k 
I'autre  partie,  ni  par  consequent  e^a  irrevocable.  Suivant 
cea  priucipes  pour  que  le  contrat  entre  le  proprietaire  de  la 
lettre  et  celui  sur  qui  elle  est  tir^e  soit  piu^ut,  il  ne  aufflt 
pas  que  celui-ci  ait  eu  peudunt  qnelque  temps  la  volonti 
d'accepter  la  lettre,  et  qu'il  ait  ^crit  au  bas  qu'il  I'acceptait  ; 
tant  qu'il  n'a  pas  declare  cette  volont^,  le  contrat  n'est  pas 
parfait ;  il  pent  changer  de  volont£  et  layer  son  accepta- 
tion." 

Hence  it  follows,  that  if  the  drawee  baa  written  his  name 
OQ  the  bill,  with  the  intention  to  accept,  he  is  at  liberty  to  ^«dw^°' 
cancel  his  acceptance  at  any  time  before  the  bill  is  delivered, 
or  at  least  before  the  iact  of  acceptance  is  communicated  to 
the  holder  (fr). 

(S)  Xtfmer  j.  Lemrie,  18  L.  J.,  B70i  IKdiww  t.  OddU,  Bajley, 
Q.  B.  218.  6th  ed.  204. 

(e)  As  to  whicli  SM  Accept-  O)  Cox  t.  IWy,  6  B.  &  Aid. 

AircK  suFKA  PaoTEar.  474;  1  S.  &  R.  BS,  S.  C;  m« 

(d)  Jaekton  i.  Hudton,  2  Camp.      Beatinch  1.  Dorrien,  6  Ewt,  199) 

MT.  S  Smith,  aST,  8.  C;  Msriiw,  20; 

'  "  "      ~  ud  see  Balli  t.  Dtttniaoun,  6 

Exch.  183 1  Chapman  t.  Oatlnll, 

ML.  J.  186.     ,  •:        2>-    Z"/***.*^ 
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CanceQatlon  by 
other  parties. 


LlablUty  of 
aooq>tor. 


How  diadiarged. 


If  a  banker,  with  whom  a  bill  is  made  payable  bj  the 
acceptor,  cancel  the  acceptance  by  mistake,  without  any 
want  of  due  care,  and  return  the  bill  so  defaced,  refusing  to 
pay  it,  he  does  not  thereby  necessarily  incur  any  legal 
liability  (A).  But  if  the  banker,  in  so  doing,  be  guilty  of 
want  of  due  care,  an  action  lies  against  him  at  the  suit  of 
the  holder,  for  the  special  damage  actually  sustained  by  the 
cancellation  of  the  bill.  Where  an  acceptance  has  been 
cancelled  by  mistake,  it  is  the  usage  in  the  city  of  London 
to  return  the  bill  with  the  words  "  cancelled  by  mistake" 
written  on  it  The  proper  and  safer  mode  of  cancelling 
is  to  draw  the  pen  through  the  name,  so  as  to  leave  it 
legible  (t). 

And  upon  the  same  principle  it  has  been  held  that  a  can- 
cellation of  the  acceptance  by  mistake  made  by  other  parties 
does  not  destroy  the  bill  (A). 

The  acceptor  is  now  considered,  in  all  cases,  as  the  party 
primarily  liable  on  the  bill.  He  is  to  be  treated  as  the 
principal  debtor  to  the  holder,  and  the  other  parties  as 
sureties  liable  on  his  default  (/).  The  acceptor  of  a  bill 
stands  for  most  purposes  in  the  same  situation  as  the  maker 
of  a  note,  and  therefore  most  of  the  following  obserrations 
will  apply  to  the  latter  abo. 

The  acceptor's  liability  can  only  be  discharged  by  pay- 
ment, or  other  satisfaction,  by  release,  or  by  waiver. 

Payment^  satis&ction,  and  release,  we  shall  consider  here- 
after. 


Bj  walrer. 


It  is  a  general  rule  of  law,  that  a  simple  contract  may, 
before  brecu;h,  be  waived  or  discharged,  without  a  deed  and 
without  consideration  ;  but  after  breach  there  can  be  no  dis- 
charge, except  by  deed,  or  upon  sufficient  consideration  (m). 
To  this  rule  it  has  been  repeatedly  held  that  contracts  on 
bills  of  exchange  form  an  exception,  and  that  the  liability 


(A)  Nbvelli  t.  Rossi,  2  B.  & 
Ad.  757;  Warwick  t.  Rogers,  6 
Man.  &  G.  840. 

(i )  See  the  obserf  ations  of  Ab- 
bott, C.  J.,  in  Wilkinson  y.  Joknr- 
son,  8  B.  &  C.  428;  and  see 
Ingham  y.  Primrose^  28  L.  J., 
C.  P.  294;  7  C.  B.,  N.  S.  82. 

(A)  Raper  v.  Birkbeek,  16 
East,  17;  qn€Bre,  as  to  the  effect 


of  the  decision  in  Davidson  y. 
(boper,  11  M.  &  W.  778,  on 
some  cases  of  cancellation. 

( /)  Fentam  v.  Poeock,  5  Taunt. 
192;  1  Marsh,  14,  S.  C. 

(m)  Ck>m.  Dig.  Action  on  the 
Case  in  Assompsit,  G;  PUeh  y. 
Sutton,  6  East,  280;  Dohson  y. 
Espie,  26  L.  J.,  Ex.  241;  2  H.  & 
N.  79,  S.  C. 
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of  the  acceptor,  or  other  party  remote  or  immediate,  though 
complete,  may  be  discharged  by  an  express  renmiciation  of 
his  claim  on  the  part  of  the  holder  (n),  without  considera- 
tion. This  exception  seems  at  first  sight  to  violate  a  funda- 
mental rule,  but  the  reason  may  be  that  the  distinction 
between  a  release  under  seal  and  a  release  not  under  seal 
is  quite  unknown  in  most  foreign  countries.  An  express 
and  complete  renunciation  by  the  holder  of  his  claim  on 
any  party  to  the  bill  is  therefore  according  to  the  law 
merchant  equivalent  to  a  release  under  seal.  And  as  it 
would  be  highly  inconvenient  to  introduce  nice  distinctions 
and  nice  questions  of  international  law,  all  the  contracts  on 
a  foreign  bill,  though  n^otiated  or  made  in  England,  and 
all  the  contracts  on  an  inland  bill,  depending,  as  they  do,  on 
^e  same  law  merchant,  may  be  so  released.  And  such  a 
relaxation  of  the  general  rule  in  the  case  of  bills  of  exchange 
is  not  unreasonable  on  another  ground.  The  money  due  at 
the  maturity  of  a  bill  of  exchange  is  in  practice  expected 
to  be  paid  immediately,  and,  in  many  cases,  with  i*emedies 
over  in  favour  of  the  debtor.  Parties  liable,  who  are  ex- 
pressly told  that  recourse  will  not,  in  any  event,  be  had  to 
them,  are  almost  sure,  in  consequence,  to  alter  their  conduct 
and  position.  Joint  indorsees  against  acceptors : — It  was 
proved  that  the  plaintiffs  knew  the  acceptance  was  for  the 
accommodation  of  the  drawer,  and  that  they  had  said,  at  a 
meeting  of  the  defendant's  creditors,  'Hhat  they  looked  to 
the  drawer,  and  should  not  come  upon  the  acceptors.**  They 
had  at  this  time  goods  of  the  drawer  in  their  hands,  which 
afterwards  turned  out  of  little  value.  Lord  Ellenborough 
directed  the  jury  to  consider,  ''whether  the  language  em- 
ployed by  the  plaintiffs  amounted  to  an  absolute  uncon- 
ditional renunciation  by  them,  as  holders  of  the  bill,  of  all 
claims  in  respect  of  it  upon  the  defendants,  as  acceptors.  In 
that  case  the  acceptors  were  discharged  from  their  liability  : 
the  holders  had  made  their  election,  and  could  now  openly 
proceed  against  the  drawer.  On  the  other  hand,  if  the 
words  only  imported  that  they  looked  to  the  drawer  in  the 
first  instance,  tiiat  it  was  not  then  necessary  to  come  upon 
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(«)  The  law  seems  now  to  be  bo 
settled  in  accordance  with  prior 
decisions  and  with  the  law  of 
France  and  other  countries,  where 
the  distinction  between  simple 
oontractB  and  contracts  nnder  seal 
la  nnknown.  "  Le  cr^ander  pent 
rsnoncer  k  son  droit  d'exi^er  le 
pajement  de  ce  qne  Ini  doit  son 


d^bitenr;  c'est  ce  qn'on  appelle 
faire  remise."  (Fanlessns,  Droit 
Ck)mmercial,  toI.  1,  p.  272,  6th 
ed.,  Paris.)  See  the  judgment  of 
Parke,  B.,  in  Fotter  t.  Dawber^  6 
Exdh.  861;  see  also  Nongnier  des 
Lettres  de  Change,  toI.  1,  p.  858. 
See  alBo  Dobi&n  t.  Eipie.^  L.  J., 
Ex.  240;  2  H.  &  N.  79,  S.  C. 
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Caaocllfttlon  by 
tbe  holder. 


Seoorltjt^ 
•pedalty. 


the  acceptors,  and  that  they  should  not  resort  to  them  if 
satisfaction  could  be  obtained  in  another  quarter,  they  did 
not  waive  their  remedy  by  this  conditional  promise,  and 
the  acceptors  still  continued  liable  until  the  bill  should  be 
actually  paid"  (o).  Receiving  interest  from  the  drawer  will 
not  discharge  the  acceptor.  Nothing  short  of  an  express 
discharge  will  do  (p).  Where  the  discharge  is  entirely  in 
writing,  its  interpretation  and  effect  is  for  the  Court,  where 
it  is  no^  the  question  is  for  the  jury.  If  the  renunciation 
be  not  express,  and  for  the  whole  amount,  there  must  be  a 
consideration  {q). 

The  cancellation  of  the  acceptor's  name  by  the  holder  is  a 
waiver  of  the  acceptance.  Where  a  third  person  cancels,  it 
is  a  question  for  the  jury  whether  that  cancellation  were 
with  the  assent  of  the  holder  (r). 

The  liability  of  the  acceptor,  as  such,  will  also  be  extin- 
guished, by  taking  from  him  a  co-extensive  security  by 
specialty  (*).  But  if  the  new  security  recognize  the  bill  or 
note  as  still  existing,  it  is  not  extinguished  {t).  Where  one 
of  three  partners,  after  a  dissolution  of  partnership,  under- 
took, by  deed  made  between  the  partner,  to  pay  a  particular 
partnership  debt  on  two  bills  of  exchange,  and  that  was 
communicated  to  the  holder,  who  consented  to  take  the 
separate  notes  of  the  one  partner  for  the  amount,  strictly 
preserving  his  right  against  all  three,  and  retained  possession 
of  the  original  bilb,  it  was  held  that,  the  separate  notes 
having  proved  unproductive,  he  might  still  resort  to  his 
remedy  against  the  other  partners,  and  that  the  taking, 
under  these  circumstances,  the  separate  notes,  and  even 
afterwards  renewing  them  several  times  successively,  did 


(o)  WTuUley  t.  IHeker,  1  Camp. 
35. 

(jp)  Dingwall  y.  Dunttery  Dong. 
236 ;  and  Blaek  v.  Peel,  and  Wal- 
pole  T.  Pulteney,  there  cited ;  An- 
derson T.  Cleveland,  13  East, 
430,  n. ;  JFarquhar  y.  Soiithev, 
M.  &  M.  14  ;  2  C.  &  P.  497,  S. 
C. ;  Adams  y.  Gregg,  2  Stark. 
531 ;  Stevens  y.  Thacker,  Peake, 
187.  So  it  has  been  held,  that  a 
right  to  sne  the  drawer  may  be 
waived.  Delatorre  y.  Barclay, 
1  Stark.  7;  see  Cartwright  v. 
Williams,  2  Stark.  340,  ante; 
Adams  y.  Oregg,  2  Stark.  531 ; 


see  Story  on  Bills,  a.  252 ;  see  also 
Steele  y.  Harmer,  15  L.  J.,  Exch. 
217;  14  M.  &  W.  831,  S.  C, 
and  4  Exch.  1,  in  error.  As  to 
pleading  a  waiyer,  see  Steele  v. 
Benham,  3  D.  &  L.  506. 

( q)  Parker  y.  Leigh.  2  Stark. 
228 ;  Farquluir  y.  Southey,  2  C. 
&  P.  497 ;  Owen  y.  Pizey,  11  W. 
B.,  C.  P.  21. 

(r)  Sweeting  y.  Halse,  9  B.  & 
C.  365;  4  M.  &  R.  287,  S.  C. 

(s)  Ansell  y.  Baker,  15  Q.  B.  20. 

It)  Twopenny  y.  Young,  8  B. 
&  C.  208;  5  D.  &  B.  259,  S.  C 
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not  amonnt  io  satisfaction  of  the  joint  deht(u).  But,  in 
general,  the  taking  a  separate  bill  of  one  of  two  joint 
acceptors  of  a  former  bill  is  a  relinquishment  of  aU  claim  on 
the  former  security  (x). 

A  plea  of  waiver  must  state  that  the  party  waiving  was  Pleading. 
the  holder  of  the  bill  at  the  time  of  the  waiver  (y). 

Bj  acceptance,  the  drawee  admits  the  signature  and  wbataooeptamoe 
capacity  of  the  drawer,  and  cannot,  afler  thus  giving  the  "'^^^' 
bill  currency,  be  admitted  to  prove  that  the  drawer's  signa- 
ture was  forged  (z).  He  moreover  admits,  and  so  does  the 
maker  of  a  promissory  note,  the  then  capacity  of  the  payee, 
to  whose  order  the  bill  or  note  is  made  payable,  to  indorse. 
Hence  the  acceptor  is  estopped  from  saying  that  the  payee 
being  a  bankinpt  could  not  indorse  (a),  and  even  from 
saying  that  a  second  bankruptcy  before  the  acceptance  pre- 
cluded him  from  indorsing,  though  the  effect  of  such  second 
bankruptcy  be  (b)  to  vest,  ipso  factOy  all  the  bankrupt's 
property  in  his  assignees  (c).  Neither  can  the  acceptor  be 
allowed  to  defeat  the  indorsement  by  setting  up  the  infancy 
of  the  payee  {dy  Nor  can  the  acceptor  plead  that  the 
drawer  to  whose  order  the  bill  was  made  payable,  being  a 
corporation,  had  no  authority  to  indorse  (e) ;  nor  that  the 
drawer  was  a  married  woman,  although  as  the  husband  may 
sue  or  indorse,  the  consequence  may  be  that  the  acceptor 
may  possibly  be  compelled  to  pay  the  bill  twice  (/).  Nor 
that  the  drawing  and  first  indorsing  were  in  the  name  of  a 
deceased  person  (^).  But  the  acceptance  of  a  bill  drawn 
and  indorsed  in  the  name  of  a  really  existing  person  is  no 


(«)  Beiford  y.  Deakin,  2  B.  & 
Aid.  210;  2  Stark.  178,  8.  C. 

(j9)  Bvofii  Y,  Drummondy  4  Esp. 
89;  J3eed  t.  White,  6  Esp.  122; 
l%ffmjinon  T.  Peroival,  5  B.  &  Ad. 
925 ;  8  N.  &  M.  667,  S.  C. 

(y)  Steele  y.  ffarmsTy  16  L.  J., 
Exch.  217 ;  U  M.  &  W.  136,  S.  C. 
As  to  this  point  affirmed  in  error, 
4  Exch.  I. 

(z)  Price  v.  UTealy  8  Burr.  1354 ; 
1  W.  Bl.  890,  S.  C. ;  Porthmue 
V.  Parker y  1  Camp.  82;  Prince 
T.  BrunattCy  1  Bingr.  N.  C.  435; 
1  Scott,  842 ;  8  Dowl  882,  S.  C. ; 
Wilhineon  y.  Lutwidgey.  1  Stra. 
648;  Jeny9  y.  Ihwlery  2  Stra. 
946 ;  and  see  Ba»»  y.  Clivey  4  M. 
&  SeL  18;  4  Camp.  78,  S.   C. 


Phillips  y.  Im  Thum,  L.  R,  1 
C.  P.  463;  85  L.  J.,  220,  S.  C. 

(a)  Drayton  y.  DaUy  2  B.  &  C. 
293;  3  D.  &  Ry.  634,  S.  C; 
Bra/ithieaite  y.  Gardiner y  8  Q.  B. 
473. 

(i)6  Geo.  4,  c.  16,8.  127. 

ip)  put  y.  Chappelowy  8  M.  & 
W.  616. 

(d)  Taylor  y.  Oroehery  4  Esp. 
187 ;  Joneg  y.  Da/rchy  4  Price,  300. 

(0)  Halifax  y.  LylCy  19  L.  J., 
Exch.  197 ;  8  Exch.  446,  S.  C. 

(/)  Smith  y.  Marsacky  18 
L.  J.,  C.  P.  68;  6  C.  B.  486. 

{y)A8hpitle r.  Bryany 32  L.  J., 
Q.  B.  91;  8  Best  &  S.  474, 
affirmed  in  error,  38  L.  J.,  Q.  B. 
828. 
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admisBioD  of  the  haDdwriting  of  the  indorser  (A),  unless  at 
the  time  of  the  acceptance  the  drawee  knew  of  the  forgerj, 
and  intended  that  the  hill  should  he  put  into  circulation  hj 
a  forged  indorsement  (t).  And  the  acceptance  of  a  hill  pur- 
porting to  be  already  indorsed  by  the  payee,  not  being  the 
drawer,  is  no  admission  of  the  genuineness  of  the  indorse- 
ment {j\  and  it  is  conceived  that  the  law  is  the  same 
though  the  bill  be  payable  to  the  drawer's  own  order  (A). 
So  where  the  drawing  is  by  procuration,  the  authority  of 
the  agent  to  draw  is  admitted,  but  not  his  authority  to  in- 
dorse (/).  But  where  the  bill  is  drawn  in  2^  fictitious  namCy 
the  acceptor  undertakes  to  pay  to  an  indorsement  by  th' 
same  hand  (wi).  '  ,     r^^^^^^"^ 


Where  dnwee  fyt^o/^  the  drawee  has  once  admitted  that  the  acceptance  is  in 

his  own  handwriting,  and  thereby  given  currency  to  the  bill, 
he  cannot  afterwards  exonerate  himself  by  showing  that  it 
was  forged  (n).  /}y  Jia^s^/i^^  01h<  /prf^  ^^ 


precladed  from 
dlspaUng 


(A)  Smith  T.  Chester,  1  T.  R. 
656;  Carviok  v.  ll^kery,  Dong. 
2nd  ed.  653,  n.  134. 


A^^^,^   /lic^^^^^^^^/O^^  ^«c»u»»  T.  JHck^  11  M.  & 

O)  TMihsr  T.  Rohartt,  18  L.  J., 
Q.  B.  169;  22  L.  J.,  Q.  B.  270 ; 
;•  in  error,  16  Q.  B.  560,  S.  C. 

'/?t^^T^^^  ijC)  Story  on  Billa,  p.  489:  but 
Bee  a  dictom  of  Fatteaon,  J.,  in 
Tucker  y.  Rohart$y  sapra;  Beeman 
T.  Duck,  snpra. 

(I)  ^bintcn   y.    TarroWy   7 
Tannt.  456;  1  Moore,  160,  S.  C. 

(m)  (Jooper  t.  Mayer,  10  B.  ft 
C.  468;  5  M.  &  B.  387,  S.  C. ; 


^7 


Beeman  t.  Bncky  11  M.  &  W. 
261 ;  and  see  Taylor  y.  Oroker^ 
4  Esp.  187;  Ba»9  y.  Clvce,  4  M. 
&  S.  13 ;  4  Camp.  78,  S.  C.  See 
Phillipn  y.  Im  Thum,  86  L.  J., 
C.  P.  220;  L.  R.,  1  C.  P.  463,  S.  C. 
It  seems  that  a  bill  drawn  and  in- 
dorsed in  a  fictitious  or  forged 
name,  to  the  knowledge  of  the 
drawer,  should  be  declared  on  as 
payable  to  bearer.  See  Phillipt  y. 
Ifk  Thurrty  ante,  and  Beeman  y. 
Ihtck.  11  M.  &  W.  251. 

(nfZeaoh  y.  Buchanan,  4  Esp, 
226. 
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A  PERSONAL  demand  on  tlie  drawee  or  acceptor  is  not 
necessary  (a).    It  is  sufficient  if  the  bill  be  exhibited  and 


(a)  And  it  has  been  held  in 
America,  that  if  made  by  a  notary 
on  the  drawee  in  the  street,  away 


from  his  place  of  hndneas,  it  is 
insufficient  Bylee  on  Bills,  5th 
American  edition,  p.  328. 
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In  oaM  of  bank- 
rnptcj'  or  inaol- 


pajmeDt  be  demanded  at  bis  usual  residence  or  place  of 
business,  of  his  wife  or  other  agent ;  for  it  is  the  duly  of 
an  acceptor,  if  he  is  not  himself  present,  to  leave  provision 
for  the  payment  (6).  And  it  is  sufficient  if  payment  be  de- 
manded of  an  agent  who  has  been  authorized  to  pay,  or  has 
usually  paid  bills  for  the  drawee. 

Where  a  promissory  note  is  payable  at  either  of  two  places, 
presentment  at  either  of  them  will  suffice.  Thus,  where  a 
country  bank  note  was  made  payable  both  at  Tunbridge  and 
in  London,  presentment  in  London  was  held  sufficient,  &ough 
it  was  proved  that,  had  it  been  presented  at  Tunbridge,  &e 
nearest  place,  it  would  have  been  paid  (c).  But  it  is  con- 
ceived that  presentment  of  a  check  to  the  London  bankers  of 
the  di*awee,  though  described  on  the  check  as  agents,  is  in- 
sufficient, for  the  obligation  to  pay  a  check  must  in  general 
depend  on  the  state  of  the  drawer's  account,  which  the  London 
agents  may  not  know  {d).  The  bill  or  note  ought  to  be  ex- 
hibited {e\  for  it  should  be  then  and  there  delivered  up. 
The  party  presenting  should  also  be  ready  and  authorized  to 
receive  the  money,  and  has  no  right  (at  least,  unless  usage 
requires  it)  to  impose  on  the  drawee  any  trouble  or  risk  in 
remitting  the  money  elsewhere  {/)• 

The  bankruptcy  or  insolvency  of  the  drawee  is  no  excuse 
for  a  neglect  to  present  for  payment ;  for  many  means  may 
remain  of  obtaining  payment,  by  the  assistance  of  friends  or 
otherwise  {g).  It  has  been  held  in  the  King's  Bench,  that 
the  shutting  up  of  a  bank,  when  any  demand  there  made 
would  have  been  inaudible,  is  substantially  a  refusal  by  the 
bankers  to  pay  their  notes,  to  all  the  world  (A).  But  it 
was  decided  in  the  same  case,  on  error  in  the  Exchequer 
Chamber,  that  an  allegation  in  the  declaration,  that  the 
makers  became  insolvent,  and  ceased,  and  wholly  declined 
and  refused,  then  and  thenceforth  to  pay,  at  the  place 
specified,  any  of   their    notes,    is    insufficient,  not  being 


{h)  MatthefV9  y.  Hay  don,  2  Esp. 
609;  Brown T. HP Dermot^SlEi^g. 
265.  If  the  bill  be  payable  at  a 
particalar  place,  see  post. 

(jo)  Beeching  t.  Oower,  Holt, 
N.  P.  C.  813. 

(<f)  Bailey  t.  Bodenham,  83 
L.  J.,  C.  P.  252. 

(0)  8ee  the  American  authori- 
ties, Bjles  on  Bills,  4th  American 
edition. 

(/)  See  Bailey  v.  Bodenham, 
38  L.  J.,  C.  P.  256. 


(ff)  Rv^sel  T.  LanffHaffe,  Dong. 
496;  Warrington  t.  J^rbor,  8 
East,  245 ;  NiohoUon  t.  Oouthit, 
2  H.  Bl.  609;  Ex  parte  Johmtone, 
1  Mont.  &  Ayr.  622 ;  8  Deac.  & 
Chitty,  438,  S.  C;  EtdaiU  r. 
Sowerby,  11  East,  114;  LaJUte 
T.  Blotter,  6  Bing.  623 ;  4  M.  & 
P.  457,  S.  C. ;  Camidge  t.  Allenhy, 
6  B.  &  C.  878;  9  D.  &  R.  391. 

(A)  Howe  V.  Bowes,  16  East, 
112. 
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equhralent  to  an  allegation  of  presentment  (t).  Bat  it  is 
conceived,  notwithstanding  the  observations  of  the  Court  in 
the  last  case,  that  it  cannot  be  necessary  for  the  holders  of 
the  notes  of  a  bank  which  has  notoriously  stopped  payment^ 
and  is  shut  up,  to  go  through  the  empty  form  of  carrying 
their  notes  up  to  the  bank  doors,  and  then  carrying  ^em 
home  again  (Jk). 

A  presentment  for  pa3rment  is  now  decided  not  to  be  trnneoenuy 
necessary  in  order  to  charge  a  man  who  guarantees  the  due  ^i^j^f 
payment  of  a  bill  or  note  {I),  And  it  had  before  been  held 
that  where  a  party  was  a  guarantee  for  the  vendee  of 
goods,  who  had  accepted  a  bill  for  the  amount,  and  then 
became  bankrupt,  the  notorious  insolvency  of  the  vendee  was 
sufficient  so  far  to  excuse  the  drawer  as  to  enable  him  to 
charge  the  guarantee,  unless  it  could  have  been  shown  that 
the  bill  would  have  been  paid  if  duly  presented,  though  it 
would  have  been  otherwise  in  an  action  on  the  bill  (m). 

If  the  drawee  has  shut  up  his  house,  the  holder  most  ^^^wetee^ 
inquire  after  him,  and  attempt  to  find  him  out  ^nmw  aDaoonito. 

If  the  drawee  be  dead,  presentment  must  be  made  to  his  in  case  of  dMUi 
personal  representatives  ;  and,  if  he  have  none,  then  at  his  ^  ^^''^ 
bouse  (n). 

If  the  holder  die,  presentment  should  be  made  by  his  of  holder, 
personal  representatives. 

In  treating  of  the  time  when  presentment  is  to  be  made,  when  to  be  made. 
it  will  be  necessary  to  consider,  first,  how,  on  the  various 
sorts  of  bills,  time  is  computed,  and  then  on  what  bills,  and 
to  what  extent,  days  of  grace  are  allowed. 

In  Acts  of  Parliament  passed  before  the  end  of  the  year  Time,  how  com- 
1850  (o),  in  deeds,  in  other  contracts  and  written  instru-  p*****- 


(i)  5  Taunt.  80,  S.  C.  in  error. 

(A)  Since  the  abore  observations 
were  written,  I  obserre  that  the 
point  has  been  so  mled  at  Nisi  Prios 
and  af  ter?nurd8  at  Chambers.  See 
Menderton  t.  AppleCon,  Chitty, 
9th  ed.  356,  and  Mogert  v.  Lang^ 
ford^  1  C.  &  M.  637,  where  Lord 
Lyndhnnt  says,  *'It  is  possible, 
if  jron  had  retorned  the  notes  in 
doe  time,  that  might  have  done 
instead  of  presentment.*'  See  also 


Turner  v.  Stones,  1  Dow.  &  L.  122; 
Sands  ».  Clarke,  19  L.  J.,  C.  P. 
64;  Main's  ease,  5  Rep.  21  a; 
Robson  T.  Oliver,  10  Q.  B.  704. 

(/)  Hitehcook  T.  Humfrey,  5 
&  G.  659;  Walton  y.  Maseall,  18 
M.  &  W.  45a 

(«i)  Warrington  t.  Fu/rbor,  8 
East,  242 ;  6  Esp.  89,  8.  C. 

(n)  Chitty,  9th  ed.  867. 

(0)  13  &  14  Vict  c.  21,  8.  4. 
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Months. 


ments,  and  in  legal  proceedings,  the  word  month  is  taken 
to  mean  a  lunar,  and  not  a  calendar,  month,  unless  there  be 
something  in  the  context  to  indicate  the  latter  sense  {p)  ; 
but  in  matters  ecclesiastical,  in  Acts  of  Parliament  passed 
after  the  year  1850  {q)^  and,  by  the  custom  of  trade,  in  bills 
and  notes,  a  month  is  deemed  to  be  a  calendar  or  solar 
month  (r). 

The  inequality  in  the  length  of  the  respective  months 
may  sometimes  occasion  a  difficulty,  but  it  is  said  to  be  a 
rule  not  to  extend  the  time  at  which  the  bill  falls  due 
beyond  the  month  in  which  it  would  have  fallen  due,  had 
that  month  been  of  the  length  of  thirty-one  days.  Thus, 
if  a  bill  at  one  month  be  drawn  on  the  3 1st  of  January,  it 
will  be  due  on  the  28th  of  February,  and,  with  the  days  of 
grace,  payable  on  the  Srd  of  March  («). 


D«JB. 


BlUc  and  notoi 
at^ht 


Usuoe. 


When  a  bill  is  drawn  at  a  certain  number  of  days  after 
date  or  afler  sight,  those  days  are  reckoned  exclusively  of  the 
day  on  which  the  bill  is  drawn  or  accepted,  and  inclusively 
of  the  day  on  which  it  falls  due  (^). 

We  have  already  observed,  that  on  a  bill  the  words 
"  after  sight"  are  equivalent  to  "  after  acceptance  ;**  for  sight 
must  appearina  legal  J^a}>>  If  a  note  be  made  payable  at 
sight,  it  nfiStTS^tefgnteoDeroft  actijBL  hmugjit  against  tEe 
maker  (w).   A  ^ZM^  ^9^^^t<^  l^  JfU^t^S^^  CjT^ 

Usance  is  the  period  which,  in  early  times,  it  was  usual 
to  appoint  between  different  countries  for  the  payment  of 
bills. — When  usance  is  a  month,  half  usance  is  always 
fifteen  days  (x\  notwithstanding  the  unequal  length  of  the 
months.     An  usance  between  London,  Aleppo,  Altona,  and 


ip)  Lang  v.  Chile,  1  M.  &  Sel. 
Ill;  Barksdale  t.  Morgan,  4  Mo. 
185 ;  Jocelyn  y.  Hawkins,  1  Stra. 
446,  vhichi  howeyer,  seems  oveiv 
mled  by  Iltus  v.  Lady  Preston, 
1  Stra.  652.  In  a  contract  for 
purchase  of  lands,  months  are  said 
to  he  primd  facie  calendar  months. 
Hipmell  t.  Knight,  1  Yonnge  & 
C.  401 ;  and  see  Wehh  v.  J^ir- 
maner,  3  Mees.  &  W.  474 ;  see  1 
Sag.yend.&Par.402.  The  mean- 
ing of  the  -word  "month"  in  a 
charteivpartj  has  been  left  as  a 
qaestion  for  the  jury.  Jolly  y. 
Young,  1  Esp.  186;  Reg.  y.  Chaw- 


ton,  1  Q.  B.  247 ;  see  &e  authori- 
ties fully  collected  in  Simpson  y. 
Margitson,  11  Q.  B.  23,  and  2 
Exch.  116. 

(q)  18  &  14  Vict  c.  21,  s.  4. 

(r)  Cbekell  y.  6fray,  8  B.  &  B. 
186. 

(s)  Marius,  75 ;  Kyd,  4. 

(f)  So  if  a  bill  be  drawn  pay^ 
able  so  many  days  after  a  oertam 
eyent  Bayley  on  Bills,  Bth  ed. 
245 ;  Coleman  y.  Sayer,  1  Barnard, 
803. 

(«)  Dixon  y.  Nuttall,  1  C,  M. 
&  B.  807 ;  6  C.  &  F.  820,  S.  C. 

{x)  Marius,  98. 
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Amsterdam,  Antwerp,  Brabant,  Bruges,  Flanders,  Geneva,       chafteb 

Grermany,  Hambarg,  Holland,  and  the  Netherlands,  Lisle,  ^^ 

Middleburg,  Paris,  or  Amsterdam,  Rotterdam,  and  Rouen, 
is  one  calendar  month  ;  between  London  and  the  Spanish  or 
Portuguese  towns,  two  calendar  months  ;  between  London 
and  Grenoa,  Venice,  or  places  in  Italy,  it  is  three  calendar 
months  (y). 

It  is  said  that  all  the  countries  with  which  the  English  oidaadnew 
are  in  the  habit  of  negotiating  bills,  compute  their  time  by  "^^^ 
the  new  style,  with  the  single  exception  of  Russia  (z).  In 
the  case  of  bills  drawn  in  a  place  using  one  style,  and 
payable  in  a  place  using  another,  if  drawn  payable  at  a 
certain  period  after  date,  they  fall  due  as  they  would  haye 
done  in  the  country  in  which  they  were  drawn.  Thus,  a 
bill  drawn  Feb.  1,  in  London,  on  St.  Petersburg,  at  one 
month,  would  be  payable,  without  the  days  of  grace,  on 
March  1,  in  our  calendar  ;  and,  as  it  was  drawn  on  Jan.  21, 
old  style,  it  would  fall  due  on  Feb.  21,  in  the  Russian 
calendar.  But,  if  the  bill  were  drawn  payable  at  a  day 
certain,  or  at  a  certain  period  after  sight,  the  time  must  then 
be  reckoned  according  to  the  style  of  the  place  on  which  it 
is  drawn  (a). 

Days  of  grace  are  so  called,  because  they  were  formerly  duj,  of  gi«ce. 
allowed  the  drawee  as  a  favour  :  but  the  laws  of  commercial  wbat  in  duiitrcnt 
countries  have  long  since  recognized  them  as  a  right.     The  <»""*'*«•• 
number  of  these  days  varies  in  different  places.     Mr.  Kyd, 
in  his  Treatise  on  Bills  of  Exchange,  gives  the  following 
table,  ^hich,  however,  has  been  altered  in  many  places  since 
his  day,  by  the  substitution  of  the  French  code,  and  other 
circumstances : — 

"Great  Britain,  Ireland,  Bergamo,  and  Vienna^  three 
days. 

"  Frankfort  (&),  out  of  the  fair-time,  four  days. 

"  Leipsic,  Naumburg,  and  Augsburg,  five  days. 

"Venice  (c),  Amsterdam  {d\  Rotterdam  {d)y  Middleburg, 
Antwerp  (d\  Cologne,  Breslau,  Nuremberg,  and  Portu- 
gal («),  six  days. 

"Dantzic,  Konigsberg,  and  France  ((/),  ten  days. 

(y)  Chitty,  10th  ed.  254;  Bay-  Code.    '<Tods  d^lais  dc  fnice,  de 

ley,  203.  favenr,    d'asage,    on    d 'habitude 

'(2)  Baylej,  201.  locale  ponr  le  paiement  de  lettres 

(a)  Beawes,  444 ;  Bayley,  202.  de  change,  sont  abrog^s.'*  Code  de 

(jb)  i.  e.  on  the  Maine.  Commerce,  Ut.  i.  tit.  8,  135. 

(je)  Not  including  Sundays  and  (e)  Now,  it  is  believed,  in  Lis- 

holidajB.  bon  and  Oporto  fifteen  days  on 

{d)  Aboliahed  by  the  French  domestic,  and  six  on  foreign  bills. 


206 


PresentmetU  for  Payment 


CHAPTRB 

XIV. 


"  Hamburg  and  Stockholm,  twelve  days. 

*<  Naples  (e),  eight ;  Spain,  fourteen  (jT)  ;  Rome,  fifteen  ; 
and  Genoa,  thirty  days. 

'*  Leghorn  (^),  Milan,  and  some  other  places  in  Italy,  no 
fixed  number. 

<'  Sundays  and  holidays  are  included  in  the  respite  days, 
at  London,  Naples  (e),  Amsterdam  (e),  Rotterdam  (e), 
Antwerp  (e),  Middleburg,  Dantzic,  Konigsberg,  and 
France  («)  ;  but  not  at  Venice,  Cologne,  Breslau,  and 
Nuremberg.  At  Hamburg,  the  day  on  which  the  bill 
falls  due  makes  one  of  the  days  of  gi'ace ;  but  it  is  not  so 
elsewhere.*' 

Three  days  of  grace  are  allowed  in  North  America,  at 
Berlin,  and  in  Scotland  (A). 

At  Rio  de  Janeiro,  Bahia,  and  other  parts  of  Brazil, 
fifteen  days. 

At  St.  Petersburg,  ten  days  on  bills  aft^r  date,  three 
days  on  bills  at  sight,  ten  days  on  bills  received  and  pre- 
sented after  they  are  due. 

At  Trieste  and  Vienna,  three  days  on  bills  aft^er  date  (t). 

The  three  days'  grace  allowed  in  this  country  are  reckoned 
exclusive  of  the  day  on  which  the  bill  falls  due,  and  in- 
clusive of  the  last  day  of  grace. 

sondayiaad  Where  there  are  no  days  of  grace,  and  the  bill  falls  due 

h^^vjiiow        Qu  ^  Sunday,  Christmas-day,  Good  Friday,  public  fast  or 

^  *  thanksgiving  day,  or  where  the  last  of  the  days  of  grace 

g^/^/^/C>7  happens  on  such  a  day,  the  bill  becomes  payable  on  the 

/L    ^    /y.  ^-  ^^.ja      day  preceding  ;  and  if  not  then  paid,  must  be  treated  as 

/i00^ /Uf^^*^^/^   dishonouFSa  (A). 

A  presentment  for  pa3rment  before  the  expiration  of  the 
days  of  grace  is  premature,  and  will  not  enable  the  holder  to 
charge  the  antecedent  parties  (/). 

Days  of  grace  are  allowed  on  promissory  notes  as  well  as 
on  bills  (m).     They  are  allowed,  whether  the  bill  or  note  be 


HowieekoDed. 


Presentment 
before  explx»- 
tion  of  imy%  of 
gmoe. 


On  wliRt  infltni- 
ments  days  of 
gnoeftUowed. 


{e)  8ee  note  (ji)  preceding  page. 
(/)  Bat  eight  days  of  g^aoe  onlj 
are  allowed  on  inland  bills.  At 
Cadiz  only  six  days  are  allowed. 

(^)  Now  none. 

(A)  See  Ferguton  t.  Dougloif 
6  Bit).  P.  C.  276. 

(i)  See  Freese's  Cam.  Comp. 
part  2. 

(*;   Tatiell  y.   LewU,  1   I/d. 


Raym.  743 ;  39  &  40  Geo.  3,  c. 
42;  7  &  8  Geo.  4,  c.  16.  «*Si 
Pecheance  d'nne  lettre  de  change 
est  a  an  joar  ferie  14gal,  elle  est 
payable  la  yeille."  Code  de  Com- 
merce, liy.  1,  tit.  8, 134. 

(0  Wi#<w»  ▼.  RoherU,  1  Eap. 
261. 

(m)  Brawn  y.  Harraden^  4  T. 
R.  148. 
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made  payable  on  a  certain  event,  or  at  a  certain  daj  (n),  or 
at  a  certain  number  of  years,  months,  weeks,  or  days,  aJUer  . 
d^te  or  after  sight,  or  at  usance,  or  by  instahnents  (o).  /%ut 
they  are  not  allowed  on  biU^xg^notes^payable  on  v\'^ 

Whether  days  of  grace  «lraiE^e^onmItepa^a^^ 
seems  yet  undecided  (^ jT^^The  weight  of  authority 
lU^^onsidered  to  incline  in  favour  qf^uch  an  allowance 

'  lf4£fi  (S^racewfeHo'WiW  ^^j ., 

at  sight,  the  time^*^d!^tDb/1SlI^  be  presented  Uto  already  ^i£,^\i^t  ^ 

been  considered,  in  the  Chapteson  Pbesentmenv  tor  Ac-  totolfcioiide.         r  j^^ 
CKPTANCE.     If  not,  then  they  fctand  on  the  samelfooting  as       /  ^^  * 

bills  payable  indefinitely,  and  fills  payable  on  dei^nd. 


^V  3^7tii 


^iu^^iJZ^ 


We  have  already  seen  that  the  time  which  bills  payable  ofabtiipujabie 
after  sight  have  to  run  is  computed  from  the  date  of  the  •''«'■*«***• 
acceptance  («)  ;  a  note  payable  at  a  certain  period  after 
sight  b  payable  at  that  period  after  presentment  for  sight  (/). 
So,  if  some  time  after  a  refusal  to  accept,  a  bill  payable  after 
sight  be  accepted  supra  protest^  the  time  is  calculated,  not 
from  the  date  of  the  exhibition  of  the  bill  to  the  drawee, 
but  from  the  date  of  the  acceptance  supra  protest  (u). 

Bills  and  notes  payable  on  demand,  and  checks,  must  be  wben  imeent- 
presented  within  a  reasonable  time.     What  is  a  reasonable  SSli>'5eon"* 
time  seems  to  be  a  question  of  law  (a:).    And  such  a  decision  demand  is  to 
is  conformable  with  the  principles  of  law.     '' Reasonable  ^°^•• 
time,"  says  Lord  Coke,  ''shall  be  adjudged  by  the  discretion 
of  the  justices  before  whom  the  cause  depend eth  ;  and  so  it 
is  of  reasonable  fines,  customs  and  services,  upon  the  true 


(«)  Ibid.,  and  so  held  in  Ame- 
rica. Qriffiv^  T.  Qof^  12  John's 
Bep.  423. 

(£)  Oridge  t.  SherbanM,  11  M. 
&  W.  374 ;  Qtrkm  t.  £enealy, 
12M.&W.  139.  If  the  whole  be 
pajable  on  defaolt  of  payment  of 
any  one  instalment  the  note  is 
skill  a  good  promissory  note.  Ibid., 
fluid  see  Miller  t.  Biddle,  Exch., 
M.  T.  1865.  Are  three  more  days 
of  grace  to  be  allowed  ? 

ip)  Bayley,  241 ;  Chitty,  10th 
ed.261. 

iq)  Beawes,  256;  Kyd,  10; 
Bay  ley,  198;  Deher$  t.  Harriott, 
1  Show.  168;  Coleman  y.  Sayer, 
Barn.  R.  308 ;  2  Stra.  829,  S.  C. ; 
Jamon  t.  Thomas,  Bayley,  6th  ed. 


241 ;  3  Dong.  421,  S.  C;  Dixon, 
V.  Nuttall,  1  C,  M.  &  R.  307 ;  6 
C.  &  P.  820,  S.  C. 

(r)  Selw.  N.  P.,  7th  ed.  844. 

(«)  Campbell  v.  French,  6  T.  B. 
200 ;  2  H.  Bl.  163,  S.  C. 

{t)  Sturdy  v.  Menderton,  4  B. 
&  Aid.  592. 

(tt)  Williams  y.  Oermaine,  7 
B.  &  C.  468  i  1  M.  &  R.  394,  S.  C. 

(«)  Tindal  y.  Bronn,  1  T.  R. 
168;  Darby  shire  y.  Parker,  6 
East,  3;  2  Smith,  195,  S.  C; 
Parker  y.  Gordon,  7  EaBt,  886 ; 
8  Smith,  358,  S.  C. ;  Hayne$  y. 
Birks,  8  Bos.  &  Pal.  599 ;  Applo* 
ton  y.  Smeetapple,  Bayley,  6th  ed. 
234 ;  8  Dong.  137,  S.  C. 
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state  of  the  case  depending  before  them  :  for  reasonableness 
in  these  cases  belongeth  to  the  knowledge  of  the  law  ;  and 
therefore  to  be  decided  bj  the  justices.  Quam  longum 
esse  debet  non  d^nitur  in  jure^  sed  pendet  ex  discretione 
justiciariorum.  And,  this  being  said  of  time,  the  like  may 
be  said  of  things  incertaine,  which  ought  to  be  reasonable  ; 
for  nothing  that  is  contrary  to  reason  is  consonant  to  law  "  ( y ). 
Besides,  the  opinions  of  jurors  have  been  so  various,  that 
there  can  be  no  certainty  on  the  subject,  unless  it  be  held  to 
be  a  question  of  law.  Yet  we  have  seen,  that  what  is  a 
reasonable  time  within  which  to  present  for  acceptance  a 
bill  drawn  payable  after  sight  has  been  held  a  question  of 
fact  for  the  jury,  and  the  same  point  has  been  ruled  as  to 
the  time  of  presentment  for  payment  of  a  note  payable  on 
demand  {z). 


Oenemlrale. 


Different  aorto 
of  instramenta 
payable  on 
dttnaod. 


A  man  taking  a  bill  or  note  payable  on  demand,  or  a 
check,  is  not  bound,  laying  aside  all  other  business,  to  pre> 
sent  or  transmit  it  for  payment  the  very  first  opportunity. 
It  has  long  since  been  decided,  in  numerous  cases,  that, 
though  the  party  by  whom  the  bill  or  note  is  to  be  paid  live 
in  the  same  place,  it  is  not  necessary  to  present  the  instru- 
ment for  payment  till  the  morning  next  after  the  day  on 
which  it  was  received  (a).  And  later  cases  have  established, 
that  the  holder  of  a  check  has  the  whole  of  the  banking 
hours  of  the  next  day  within  which  to  present  it  for  pay- 
ment (b). 

Negotiable  instruments,  payable  on  demand,  may  be  dis- 
tributed into  several  classes,  and  the  time  within  which  they 
ought  to  be  presented  for  payment,  and  the  consequences  of 
a  &ilure  to  make  due  presentment,  are  not  precisely  the  same 
in  every  class. 

Negotiable  instruments  payable  on  demand  are  common 
commercial  bills  of  exchange,  checks,  common  promissory 
notes,  bank  notes,  and  bankers'  cash  notes  and  bankers'  bills; 


(y)  Co.  Litt.  66,  b. 

(«)  Manmaring  t.  Harrison^  1 
Stra.  608 ;  Hanhey  v.  Trotnutn^t  1 
W.  Bl.  1;  see  ante,  p.  180,  as  to 
Presentment  for  Acceptance. 

(fl)  Wardy  ^an«,  2  Ld.  Raym. 
928;  6  Mod.  36,  S.  C. ;  Moore  r. 
Warren,  1  Stra.  416;  Fletcher  t. 
Sandys,  2  Stra.  1248 ;  Turner  v. 
Mead,  1  Stra.  416 ;  Hoar  t.  Da 
Costa,  2  Stra.  910;  Appleton  v. 


Svce-etapple,  Bayley,  6th  ed.  234 ; 
8  Dong.  137,  S.  C. 

(h)  PocJdington  v.  Sylvester, 
Chitty,  9th  ed.  386;  Bobson  r. 
Bennett,  2  Tannt  388;  Bick/ord 
T.  Bidge,  2  Camp.  637 ;  Moule  r. 
Brown,  4  Bing.  N.  C.  266;  5  Sco. 
694,  S.  C;  Bare  y.  Senty,  30 
L.  J.,  C.  B.  302.  As  to  checks, 
see  ante. 
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It  is  conceived  that  a  common  bill  of  exchange  (c)  pay-      chapter 
able  on  demand  oaght,  if  the  parties  live  in  the  same  place,  ^^' 


to  be  presented  the  next  day  after  the  payee  has  received  it.  of  a  common 
If  the  bill  must  be  sent  by  post  to  be  presented,  it  ought  to  JJJJ^iJ^?***® 
be  posted  on  the  day  next  after  the  day  on  which  it  was  re-  demand, 
ceived,  and  then  the  person  who  receives  it  by  post,  that  he 
may  present  it,  should  do  so  on  the  day  next  following  the 
day  on  which  he  receives  it. 

Such,  also,  are  the  general  rules  regulating  the  present-  0(  a  check, 
ment  of  bankers'  cheques,  which  are  really  bills  of  exchange; 
but,  as  checks  on  bankers  are  now  extremely  common,  it 
has  been  thought  convenient  to  discuss  the  presentment  of 
checks  more  in  detail  in  the  Chapter  relating  to  Checks  {d), 

A  common  promissory  note  payable  on  demand  differs  of  a  common 
from  a  bill  payable  on  demand,  or  a  check,  in  this  respect ;  JJjSiTcm  ™*" 
the  bill  and  check  are  evidently  intended  to  be  presented  demand. 
and  paid  immediately,  and  the  drawer  may  have  good  reasons 
for  desiring  to  withdraw  his  funds  from  the  control  of  the 
drawee  without  delay;  but  a  common  promissory  note  (e) 
payable  on  demand  is  very  often  originally  intended  as  a  con- 
tinuing security,  and  afterwards  indorsed  as  such.  Indeed, 
it  is  not  uncommon  for  the  payee,  and  afterwards  for  the  in- 
dorsee, to  receive  from  the  maker  interest  periodically  for 
many  years  on  such  a  note.  And  sometimes  the  note  is 
expressly  made  payable  with  interest,  which  clearly  radi- 
cates the  intention  of  the  parties  to  be,  that  though  the 
holder  may  demand  payment  immediately,  yet  he  is  not 
bound  to  do  so.  It  is,  therefore,  conceived,  that  a  common 
promissory  note  payable  on  demand,  especially  if  made 
payable  with  interest,  is  not  necessarily  to  be  presented  the 
next  day  aAer  it  has  been  received,  in  order  to  charge  the 
indorser ;  and  that,  when  the  indorser  defends  himself  on 
the  ground  of  delay  in  presenting  the  note,  it  will  be  a 
question  for  the  jury,  whether,  under  all  the  circumstances, 
the  delay  of  presentment  was  or  was  not  unreasonable. 

Bank  notes  and  bankera'  cash  notes  differ  again  from  of  a  bank  note 
other  promissory  notes  in  this,  that  they  are  intended  to  pass  ^^^?" 

(<*)  The  nile  maj  be  otherwise  (^)  Ante,  Chap.  ill.  on  Checks, 

in  respect  of  paper  intended  for  where  some  peculiarities   distin- 

circnlation,  and  some  descriptions  gnishing  checks  from  bills  of  ex- 

of  bankers' paper.  Shutey.Bohinif  change  pavable  on   demand   are 

M.  &  M.  133;  3  C.  &  P.  80,  S  C.  pointed  out. 

Or  where  peculiar  difficulties  in-  {e)  Brooks  v.  ATitehell,  ^M.  & 

terpoee.    See  James  YMaulditch^  W.  15.      W       ^    ^,  Jf^t^'P^^^^  ^ 

8  1j.  &  R,  40.  jC 

B.  P 
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Of  other  iMmken' 
paper. 


Where  no  time 
of  pajrment  is 
spedfled. 


At  what  hoar. 


from  hand  to  hand,  and  are  issued  that  they  may  circulate 
as  money,  returning  to  the  bank  as  seldom  as  possible ;  but 
they  are  not  intended  as  a  continuing  security  in  the  hands 
of  any  one  holder.  Therefore,  a  man  who  takes  bank  notes 
or  bankers'  cash  notes  in  payment  must  present  them  {f\ 
or  forward  them  for  presentment,  the  day  after  he  receives 
them,  in  order  to  enable  him,  in  the  event  of  the  bank  failing, 
to  sue  the  person  from  whom  they  were  received  on  the  con- 
sideration that  was  given  for  them  {g).  But,  as  it  would 
be  inconsistent  with  the  very  nature  and  design  of  such 
notes,  that  every  man  who  takes  them  should  present  them 
for  pa3rment,  it  is  sufficient  to  exonerate  the  taker  from  the 
charge  of  laches,  if  he  circulated  them  within  the  time  within 
which  he  ought  otherwise  to  have  presented  them  (A). 

And  without  circulating  them,  it  should  seem  that,  if 
according  to  the  course  of  business  it  be  usual  to  retain  such 
notes  a  reasonable  time,  that  may  be  an  excuse  for  omitting 
instant  presentment  (t).  Moreover,  the  transmission  of  notes 
payable  to  bearer  being  attended  with  risk,  the  sender  will, 
it  seems,  be  allowed  to  cut  the  notes  in  halves,  and  send  one 
set  of  halves  on  the  next  day,  and  one  set  the  day  after,  or 
to  send  one  set  by  coach  and  one  by  post  (A).  And  it  may 
make  a  difference  in  the  time  allowed  for  presentment  if  the 
notes  be  received  by  a  servant  or  agent  (/). 

The  same  rules  which  govern  the  presentment  and  circu- 
lation of  bank  notes  also  apply  to  such  bankers'  paper  as 
may  be  fairly  considered  part  of  the  circulation  medium  of 
the  country.  Such  are  the  bills  of  a  country  banker  on  his 
London  correspondent  (m), 

A  bill  or  note  on  which  no  time  of  payment  is  specified  is 
payable  on  demand  (»). 

Presentment  for  payment  should  be  made  during  the 
usual  hours  of  business,  and,  if  at  a  banker's,  within  banking 
hours  (o).    If  the  party  who  is  to  pay  the  bill  be  not  a 


(/  )  Vide  the  Chapter  on  Trans- 
fer. 

(;y)  Camidge t.  Allenhy,  6  B.  & 
C.  373;9D.  &R.  391,S.  C. 

(A)  Ibid.,  Itobinsan  v.  Hawks- 
ford,  16  L.  J.,  Q.  B,  377;  9  Q.  B. 
52,  S.  C. 

(i)  See  Shute  v.  Robins,  M.  & 
M.  133;  3  Car.  &  P.  80,  S.  C. 

(k)  Williams  v.  Smith,  2  B.  & 
Aid.  496. 


4f 


(I)  James  t.  Houlditch,  8  D.  & 
R.40. 

{m)  Shute  V.  Bobins,  M.  &  M. 
133;  3  C.  &  P.  80,  S.  C. 

in)  Baylej,  6th  ed.  115;  Whit- 
lock  T.  Underwood,  2  B.  &  C.  157; 
3  D.  &  B.  356,  S.  C.jTand  see  the 
Chapter  on  the  !Fobmof  Bills. 

(o)  Parker  v.  Gordon,  7  East, 
385 ;  6  Smith,  358,  S.  C. ;  Elford 
Y.  Teed,  1  M.  &  Sel.  28;  Jameson 


Jf^/t '  I^.'  ^J^' 
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banker,  presentment  may  be  made  at  any  time  of  the  day, 
"when  he  may  reasonably  be  expected  to  be  found  at  his 
place  of  residence,  or  business,  though  it  be  six,  seven,  or 
eight  o'clock  in  the  evening  (/>).  And  even  though  there  be 
no  person  within  to  return  an  answer  (^).  Lord  Tentcrden, 
C.  J. :  ''  As  to  bankers,  it  is  established,  with  reference  to  a 
Trell-known  rule  of  trade,  that  a  presentment,  out  of  hours 
of  business,  is  not  sufficient ;  but,  in  other  cases,  the  rule  of 
law  is,  that  the  bill  must  be  presented  at  a  reasonable  hour. 
A  presentment  at  twelve  o'clock  at  night,  when  a  person 
had  retired  to  rest,  would  be  unreasonable;  but  I  cannot  say 
that  a  presentment  between  seven  and  eight  in  the  evening 
is  not  a  presentment  at  a  reasonable  time"  (r). 

Where  a  bill  or  note  was  made  or  accepted  payable  at  a  where,  when  a 
particular  place,  it  was  formerly  a  point  much  disputed,  ^i!bi?!ta 
whether  a  presentment  at  that  place  was  necessary,  in  order  i«rti<wJ«  pta««« 
to  charge  the  acceptor,  maker,  or  other  parties.    At  length, 
as  we  have  already  seen,  it  was  decided  in  the  House  of 
Xiordfl,  that  an  acceptance,  payable  at  a  particular  place,  was 
a  qualified  acceptance,  rendering  it  necessary,  in  an  action 
against  the  acceptor,  to  aver  and  prove  presentment  at  such 
place  («).     This  decision  occasioned  the  passing  of  the  1  &  2 
Greo.  4,  c.  7b,  by  which  it  is  enacted,  that  an  acceptance, 
payable  at  a  particular  place,  is  a  general  acceptance,  unless 
expressed  to  be  payable  there  only,  and  not  otherwise  or 
elsewhere.     On  this  statute  it  has  been  decided,   that  an 
acceptance  is  general,  though  the  bill  be  made  payable  at  a 
particular  place  by  the  drawer,  and  not  by  the  acceptor  {t). 


Y.  Swinton,  2  Tannt  224 ;  WTtU 
taker  t.  Bank  of  England,  1  C, 
M.  &  R.  744;  6C.  &  P.  700,  S.C. 
In  UiIb  case  tiie  bill  had  been  pre- 
sented at  11  A.M.,  and  payment 
had  been  lefnaed  for  want  of 
assets;  it  was  afterwards,  on  the 
same  daj,  presented  after  banking 
hours,  at  6  P.M.,  assets  having  in 
the  meantime  been  received.  It 
was  intimated  by  Lord  Abinger, 
that  the  bank  ought  to  have  ap- 
prized the  notary  who  presented 
the  bill  of  the  receipt  of  assets. 

(p)  Barclay  r.  Bailey,  2  Camp. 
527  ;  Morgan  t.  DavUon,  1  Stark. 
114. 

{q)  WilUna  ▼.  JadU,  2  B.  & 
Ad.  188;  1  M.  &  Ry.  41,  S.  C, 

(r)  Ibid.  5  and  see  Triggs  t. 


Kevmham>,  10  Moore,  249 ;  1  C.  & 
P.  631,  S.  C. 

In  America  it  is  held,  that  busi- 
ness hours,  except  in  the  case  of 
banks,  range  through  the  whole 
dajy  down  to  the  hours  of  rest  in 
the  evening.  Where  a  note  was 
made  payable  at  a  bank,  a  demand 
made  at  the  bank  upon  the  proper 
day  after  banking  hours,  the  offi- 
cers being  there,  and  a  refusal, 
the  cashier  stating  that  no  funds 
were  deposited  for  the  purpose; 
held  that  the  demand  was  suffi- 
cient. See  Byles  on  Bills,  5th 
American  edition,  p.  341. 

(<)  Rone  V.  Yoking,  2  B.  &  B. 
165;  2  Bligh,  891,  S.  C. 

(f)  8ell^  V.  Eden,  8  Bing.  611 ; 
11  Moo.  611,  S.  C.yFayleY.Bird, 
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A  declaration  in  an  action  against  the  acceptor^  alleging  a 
bill  to  be  accepted  payable  at  a  banker's,  need  not  aver 
presentment  at  the  house  of  that  banker («).  "Since  the 
statute,"  says  the  Court  of  Error,  "a  bill  drawn  generally 
on  a  party  may  be  accepted  in  three  different  forms,  t.  ^., 
either  first,  generally,  or,  secondly,  payable  at  a  particular 
banker's,  or,  thirdly,  payable  at  a  particular  banker's  and 
not  elsewhere.  If  the  drawee  accepts  in  the  second  form, 
payable  at  a  banker's,  he  undertakes,  since  the  statute,  to 
pay  the  bill  at  maturity  when  presented  for  payment,  either 
to  himself  or  at  the  banker's.  Here  the  bill  was  accepted 
according  to  the  second  of  these  three  forms"  {x). 

In  an  action  against  the  drawer^  or  other  indorser,  if  the 
bill  be  accepted,  and  payable  at  a  particular  place  named 
by  the  acceptor^  it  is  stiU  necessary  to  prove  presentment 
there  (y).  So  if  the  bill  be  drawn,  payable  at  a  particular 
place,  presentment  must  be  made  there  in  order  to  charge 
the  drawer.  "  The  doubt,"  says  Tindal,  C.  J.,  "which  had 
been  formed  before  the  statute,  as  to  the  effect  of  an  accept- 
ance, payable  at  a  particular  place,  was  confined  to  the  case 
where  the  question  arose  between  the  holder  and  the  ac- 
ceptor :  in  cases  between  the  indorsee  and  the  drawer,  upon 
a  special  acceptance  by  the  drawee,  no  doubt  appears  to 
have  existed,  but  that  a  presentment  at  a  place  specially 
designated  in  the  acceptance  was  necessary,  in  order  to 
make  the  drawer  liable  upon  the  dishonour  of  the  bill  by  the 
acceptor.  Still  less  did  the  doubt  ever  extend  to  cases 
where  the  drawer  directed,  by  the  body  of  the  bill,  that  the 
money  should  be  paid  in  a  particular  place.  Such,  then, 
being  the  state  of  the  drawer's  liability  at  the  time  the 
statute  was  passed,  it  must  still  remain  the  same,  unless 
that  statute  has  made  an  alteration  therein.  But  it  appears 
to  us  that  the  statute  neither  intended  to  alter,  nor  has  it  in 
any  manner  altered,  the  liability  of  drawers  of  bills  of  ex- 
change, but  that  it  is  confined  in  its  operation  to  the  case  of 
acceptance  alone"  (z). 

If  the  bill  be  made  payable  at  a  banker's,  a  presentment 
there  will  sufiice  (a).     And  if  the  bill  be  accepted  payable 


6  B.  &  C.  531 ;  9  Dowl.  &  R.  639; 
2  C.  &  P.  803,  S.  C. ;  Roach  v. 
Johnston,  Hayes  &  Jones,  246. 

{u)  HaUtead  y.  Skelton,  5  Q. 
B.  92. 

(x)  Ibid. 

(y)  Gihb  v.  Mather,  8  Bing. 
214;  1  M.  &  Sc  887;  2  C.  &  J. 
254,  S.  C;  Savly,  Jo^nes,  28  L.  J., 


Q.B.  37;  1  E.  &  E.  59,  S.  C. 

(z)  Oibh  T.  Mather,  nbi  supra. 
See  Parks  v.  Edge,  1  C.  &  M. 
429;  8  Tyr.  864,  S.  C;  BarrU  v. 
Parker,  8  Tvrw.  370;  WaUery. 
Ouhley,  2  C.  &  M.  151 ;  4  Tyr.  87, 
S.  C;  Boy  dell  v.  Harkness,  3  C. 
B.  168. 

(a)  Saunderson  v.  Jud^e,  2  H. 
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at  a  banker's,  which  banker  happens  to  become  the  holder 
at  its  maturity,  that  fact  alone  amomits  to  presentment,  and 
no  other  proof  is  necessary  (6).  If  a  bill  be  made  payable 
in  a  particular  town,  a  presentment  at  all  the  banking  houses 
there  will  suffice  (c) ;  if  at  one  of  two  towns,  a  present- 
ment at  either  {d)  ;  if  a  particular  house  be  pointed  out  by 
the  bill  as  the  acceptor's  residence,  a  presentment  to  any 
inmate  (e),  or,  if  the  house  be  shut  up,  at  the  door  will 
suffice  (y*). 

But  where  a  bill  is  accepted,  payable  at  a  particular  piMuHnv. 
place  (^\  it  is  not  necessary  in  an  action  against  the 
drawer  (A)  to  state  the  acceptance  in  the  declaration,  and, 
therefore,  not  necessary  to  state  it  to  be  at  a  particular 
place,  nor  to  allege  presentment  at  that  place.  Such  a  pre- 
sentment as  the  acceptance  requires  is  merely  matter  of 
evidence  (t).  But  if  the  special  acceptance  be  alleged  in 
the  declaration,  it  may  be  necessary  to  state  in  an  action 
against  a  drawer  or  indorser  such  a  presentment  as  the 
acceptance  requires,  though  a  general  allegation  may  suffice 
after  verdict  (A).  If  a  bill  be  made  payable  at  a  particular 
place,  it  is  not  necessary  to  state  a  presentment  to  the 
acceptor  there  ;  it  is  sufficient  to  state  a  presentment  at  that 
place  (/).    An  averment  that  a  bill  was  presented  to  the 


BL  509;  Barris  y.  Parker,  3 
Tyrw.  370. 

(b)  Bailey  ▼.  Porter,  14  M.  & 
W.  44. 

(e)  Hardyy.  Woodraofe,  2  Stark. 
819. 

{d)  Beechiny  y.  Qawer,  Holt, 
N.  P.  C  313. 

ie)  Buxton  v.  Jonet,  1  M.  &  G. 
83. 

(/)  nine  y.  AlUly,  4  B.  &  Ad. 
624 ;  1  N.  &  M.  433,  S.  C. 

{ff)  In  an  action  against  the  ac- 
ceptor, the  bill  may  be  described 
as  payable  at  a  particular  place, 
thongn  not  accepted  payable  there 
only.  Blake  y.  Beaumont,  4  M. 
AG.  7. 

(A)  See  further  as  to  the  plead- 
ings in  an  action  against  the  ac- 
ceptor, the  Chapter  on  Plead- 

(i)  Parke  y.  Edge,  1  C.  &  M. 
429 ;  3  Tyrw.  864,  S.  C;  HarrUy, 
Packer,  3  Tyrw.  370;  Hine  y. 
AlUly,  4  B.  &  Ad.  624 ;  1  N.  & 
M.  433,  S.  C;  and  see  Hawkey  y. 


Borrrick,  4  Bing.  135 ;  Hardy  y. 
Woodroofe,  2  Sterk.  319. 

(Jt)  Lyon  V.  Holt,  5  M.  &  W. 
250.  The  sufficiency,  however, 
of  such  a  general  allegation,  eyen 
after  yerdict,  does  not  seem  to  be 
perfectly  clear,  at  all  events  where 
no  issue  is  taken  on  the  present- 
ment. In  an  action  against  the 
drawer,  where  the  bill  was  drawn, 
and  accepted  payable  in  London, 
but  there  was  no  traverse  of  the 
p;eneral  allegation  of  presentment. 
It  was  held  that  the  statement  of 
the  venue  London  in  the  margin 
of  the  declaration  cured  the  de- 
fect Wilmct  y.  Williume,  14  L. 
J.,  C.  P.  38;  7  M.  &  Gr.  1017, 
S.  C. ;  and  see  Boydell  v.  Hark" 
ness,  16  L.  J.,  C.  P.  233  j  3  C.  B. 
168,  S.  C. 

(j)  Shelton  y.  Braithwaite,  8 
M.  &  W.  252;  Hawkey  v.  Bor- 
wick,  1  Y.  &  J.  376;  4  Bing.  135; 
12  Moore,  478,  S.  C;  Philpot  v. 
Bryant,  3  C.  &  P.  244 ;  4  Bing. 
717;  1  M.  &  P.  764,  S.  C;  and 
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When  a  note  If 
made  so  payal)le. 


By  a  rapplemen* 
taiy  memonui- 
dttm. 


Presentment  for  Payment. 


acceptor  will  be  satisfied  by  proof  that  it  was  presented  at 
the  place  where  it  was  made  payable,  though  no  person  were 
there  in  attendance  {m\  and  though  the  acceptor  did  not  live 
there  (n). 

The  statute  \  h  2  Geo.  4,  c.  78  {o\  does  not  extend  to 
promissory  notes.  If,  therefore,  a  note  be,  in  the  body  of  it, 
made  payable  at  a  particular  place,  it  is  still  necessary  to 
aver  and  to  prove  presentment  there  (p),  though  the  mention 
of  the  place  be  in  a  distinct  sentence  preceded  by  a  full 
stop  (q). 

But  if  the  place  of  payment  be  merely  mentioned  in  a 
memorandum,  that  is  held  to  be  only  a  direction,  and  not  to 
qualify  the  contract ;  and,  consequently,  a  presentment  there 
is  not  essential  (r).    And  an  averment  in  the  declaration 


see  Bfish  v.  Xinneary  6  M.  &  Sel. 
210;  Hnffam  v.  MIU,  3  Taunt, 
415 ;  Ambrose  y,  Hopmoody  2 
Tannt.  61 ;  De  Bergareche  v. 
Pillin,  3  Bmg.  476;  11  Moore, 
350,  S.  C. 

(m)mne  y.Allely,  4  B.  &  Ad. 
624;  1  N.  &  M.  433,  S.  C;  and 
see  Hardy  v.  WoodroofCj  2  Stark. 
819.  So  where  a  bill  was  drawn 
on  an  acceptor  at  38,  Minto-street, 
accepted  generally,  and  when  dne, 
the  acceptor  having  changed  his 
residence,  was  presented  to  a  lodger 
at  No.  38,  the  presentment  was 
held  sufficient.  Buxton  t.  Jones^ 
1  M.  &  Gr.  83;  1  Scott,  N.  K.  19, 
S.  C. 

(»)  Hardy  y.  Woodroofe^  2 
Stark.  319. 

{o)  Bat  notwithstanding  this  act, 
and  independently  of  the  decision 
in  Gibhy.  Mather,  8  Bing.  214;  2 
Moo.  &  Scott,  387,  S.  C,  if  a  bill 
be  accepted,  payable  at  a  partica- 
lar  place  (though  not  expressed 
to  be  payable  there  only,  and  not 
otherwise  or  elsewhere),  the  addi- 
tion of  the  place  where  payable  is 
not  surplusage;  for,  upon  default 
made  at  that  place,  the  right  of  the 
holder  to  sue  the  previous  parties 
to  the  bill  is  complete.  Afackinr 
tosh  V.  HaydeUf  Ryan  &  Moody, 
362;  Ha/mkeyy,Bonmoky  4  Bing. 
135;  12  Moo.  478,  S.  C;  HarHs  v. 


Packer,  8  Tyrw.  870;  Smxth  t. 
Bellamy,  2  Stark.  223.  Before 
the  act,  tiie  holder  must  have  pre- 
sented there,  and  could  present  no 
where  else.  Now,  he  may  present 
effectually  there;  but,  as  was  sup- 
posed, until  the  decision  in  Qilib 
V.  Mather,  may  also  present  to 
the  acceptor  himself. 

(j?)  aatmderson  t.  Bowes,  14 
East,  500;  Howe  v.  Bowse,  16 
East,  112;  Rowe  v.  Young,  2  B. 
&  B.  165;  Williams  v.  WaHng, 
10  B.  &  C.  2 ;  Emhlin  t.  Bartnell, 
12  M.  &  W.  830;  Spindler  v. 
GrelleU,  17  L.  J.,  Exch.  6;  1 
Exch.  884,  S.  C;  but  see  Mohols 
y.  Bowes,  2  Camp.  498. 


(2)  VanderdoTickty,  Thelluson, 
S.  C. 


19 


^q)  Vande 
Li.  «J .,  U. 


P.  13;  8  C.  B.  812, 


(r)  Price  y.  Mitchell,  4  Canm. 
200;  m^lliams  v.  Waring,  10  B. 
&C.2;5M.&B.9,S.C.  Butin 
a  case  where  the  body  of  the  note 
was  printed,  except  the  sum,  the 
names  of  the  parties,  and  the  date, 
and  the  memorandum  of  the  place 
at  which  the  note  was  payable,  was 
also  printed.  Lord  Ellenborough 
held  a  special  presentment  there 
necessary.  Treoothick  y.  JSdwin^ 
1  Stark.  468;  sed  qtuere.  The 
memorandum  is  no  part  of  the 
note,  though  it  be  preceded  by  the 
words  "  payable  at."    Masters  y. 
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that  the  note  was  made  payable  there,  has  even  been  held  a 
fatal  misdescription  («). 


CHAPTER 
XIV. 


The  consequence  of  not  duly  presenting  a  bill  or  note  is  csoMeqnence  oi 

that  all  the  antecedent  parties  are  dischai'ged  from  their  Jl^ttaSf  ^"' 
liability,  whether  on  the  instrument,  or  on  the  consideration 
for  which  it  was  given. 

The  acceptor  or  maker,  however,  still  continues  liable.  Prventment  not 
And,  indeed,  presentment  is  not  in  general  necessary  for  the  SSSJ^JJceptor. 
purpose  of  charging  him  ;  the  action  itself  being  held  to  be 
a  sufficient  demand,  and  that  though  the  instrument  be 
made  payable  on  demand  (f).  But  if  a  bill  or  note  be 
payable  ot  —  after  sight,  it  must  be  presented  in  order  to 
charge  the  acceptor  or  maker  (u).  So  must  a  note  payable 
at  a  particular  place,  as  we  have  just  seen  (x).  But  though 
the  absence  of  demand  be  in  general  no  defence,  yet  if  the 
acceptor  or  maker  pays  on  action  brought  without  any  pre- 
vious demand,  it  seems  the  Court  would,  where  they  have 
the  power,  take  the  question  of  costs  into  consideration  (y). 

There  are  circumstances,  however,  which  will  excuse  the  keolect  to 
neglect  to  present  for  payment  {z),  present, 

wuEN  EZ~ 

cnsBD. 
where  a  bill  is  seized  under  an  extent,  the  mdorsers  are  where  bin  or 
not  discharged  by  non-presentment,  for  laches  is  not  im-  »><«  "eiaed 

...     ..v^*'  x\  ^  nndor  an  extent. 


I 


putable  to  the  Crown  (a 

Neglect  of  presenting  for  payment  is,  as  we  have  seen,  when  neglect  to 

excused  in  the  case  of  a  bank  note  payable  on  demand,  and  ^^SSaSSn^** 
perhaps  of  other  paper  meant  for  circulation,  if  the  holder, 


Barretto,  19  L.  J.,  C.  P.  60;  8  C. 
B.  433,  S.  C. 

(f )  JS&rtm  T.  Ru$9ell,  4  M.  & 
S6L605. 

{tyRumball  t.  Ball,  10  Mod. 
38 ;  Prampt&n  t.  CouU&nt  1  Wils. 
83;  N&rton  t.  Mlam,  2  M.  &  W. 
461. 

(»)  Digpon  ▼.  Xnttall,  1  C,  M. 
&  R.  807;  6  C.  &  P.  320,  S.  C. 

(r)  Rhode$y.  Gent,  5  B.  &  Al. 
244.  Qu^gre,  aa  to  the  effect  of 
non-presentment  of  a  bill  at  apar- 
ticolar  place,  if  the  drawee  had 
lodged  money  there  and  lost  it  by 
the  holder's  delay. 

(y)  JPIntoth  T.  Haydon,  1  R. 


&  M.  362. 

(z)  An  impossibility  to  present 
a  bill  for  payment  on  the  day  it 
falls  dae,  where  the  holder  is  in 
no  fault,  may  render  a  sabseqnont 
presentment  snfiicient  to  charge 
the  drawer;  aliter  of  negligence 
or  oversight  in  the  Poet  Office,  br 
which  a  bill  miscarries,  so  that  it 
cannot  be  presented  till  after  it  is 
dne.  The  fact  that  a  bill  is  lost 
is  an  excuse  for  delay  in  making 
demand,  but  for  no  more  than  a 
reasonable  delay.  See  Byles  on 
Bills,  5th  American  edition,  p. 
346. 

{a)  West  on  Extents,  29,  30. 


216 


Presentment  for  Payment^ 


CHAPTER 
XIV. 


By  the  abscond- 
ing of  the 
drawee. 


By  absence  of 
efftets  In  the 
drawee's  hands. 


Not  by  declaiBp 
tion  of  acceptor 
that  he  will  not 
pay. 


By  retaining 
notes. 


withiu  the  period  at  which  he  should  have  presented  it, 
puts  it  into  circulation  {b). 

If  the  acceptor  or  maker  abscond,  and  his  house  be  shut 
up,  the  bill  or  note  may  be  treated  as  dishonoured  ;  but  not 
if  he  have  merely  removed  (c).  If  the  drawee  cannot  be 
found,  it  will  be  sufficient  to  plead  that  fact,  without  averring 
that  due  search  was  made  for  him  {d).  Under  an  allega- 
tion that  the  bill  was  presented,  evidence  that  the  drawee 
could  not  be  found  is  inadmissible  (e). 

Absence  of  effiscts  in  the  drawee's  hands  will,  as  against 
the  drawer,  dispense  with  the  necessity  of  presenting  for 
payment  (/*),  but  not  as  against  a  subsequent  indorser  (jg), 

A  declaration  by  the  acceptor,  before  a  bill  is  due,  that 
he  will  not  pay,  though  made  in  the  drawer's  presence,  does 
not  dispense  with  presentment  to  the  acceptor  and  notice  to 
the  drawer  (h). 

It  has  been  held,  that  neglect  to  present  bankers'  cash 
notes,  the  banker  having  failed,  will  be  excused  by  returning 
them  in  due  time(t). 


AdTantage  from        Advantage  from  such  neglect  is  waived  by  any  antecedent 
widvel?^*^  ^^^  party  who  subsequently,  with  notice  of  the  laches,  promises 


(5)  Camidge  v.  Allenby,  6  B. 
&  C.  373$  9  DowL  &  B.  391, 
S.  C. 

(jo)  Anon,,  1  Ld.  Rajm.  743; 
Hardy  v.  Woodroofe,  2  Stark. 
319;  Bine  v.  Allely,  4  B.  &  Ad. 
624;  1  N.  &  M.433,  S.  C;  Collins 
T.  Butler,  2  Stra.  1087.  See  also 
Sands  v.  Clarke,  19  L.  J.,  C.  P. 
84;  8  C.  B.  751,  S.  C. 

Where  the  maker  of  a  note  is  a 
seaman  withoat  a  domicil  in  the 
State,  who  goes  a  voyage  abont  the 
time  the  note  falls  dae,  no  demand 
on  him  is  necessary  to  charge  the 
indorser.  Absence  of  the  maker 
of  a  note  on  a  voya^  at  sea,  his 
family  still  residing  in  the  State, 
will  not  excuse  a  demand  of  pay- 
ment so  as  to  discharge  an  in- 
dorser. See  Byles  on  Bills,  5th 
American  edition,  p.  346. 

(rf)  Starke  v.  Cheeseman,  Car- 
thew,  509;  1  Ld.  Raym.  538,  S.  C. 

(tf)   Leeson  y.  Pi^gott,  1788; 


Bayley,  6th  ed.  409;  and  see 
Smith  Y,  Bellamy,  2  Stark.  223; 
Burgh  y.Legge,  6  M.  &  W.  421. 

(/  )  Terry  v.  Parker,  1  Ney,  & 
Perry,  752;  6  Ad.  &  E.  502,  S.  C. 
See  Prideaux  v.  Collier,  2  Stark. 
57 ;  Hill  V.  Heap,  D.  &  R,,  N.  P. 
C.  67;  De  Berdt  v.  Atkinson,  2 
H.  Bl.  336.  But  see  the  obserra- 
tions  on  this  last  case  in  Sands  ▼. 
Clarke,  19  L.  J.,  C.  P.  87;  8  C.  B. 
751,  S.  C;  Kn^Maltussy.  Siddle, 
28  L.  J.,  C.  P.  268;  6  C.  B.  (N. 
S.)  494,  S.  C;  JBx  parte  Bigrufld, 
1  Deacon,  728;  2  Mont.  &  Ayr. 
633,  S.  C. 

{g)  Said  Y.  Jones,  28  L.  J.,  Q. 
B.  37;  IE.  &E.  69,  S.  C. 

(A)  Bx  parte  Bignold,  1  Beac. 
728;  2  Mont.  &  Ayr.  633,  S.  C. 

(i)  Henderson  v.  Appleton, 
Chit  10th  ed.  246;  Rogers  v. 
Langford,  1  C.  &  M.  637;  Bobson 
v.  Oliver,  10  Q.  B.  704.  See 
ante. 
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to  paj  the  bill,  or  makes,  or  promises  to  make,  a  partial  paj-      ^^xiy^*^ 
ment  on  account  of  it  (A).  '- — 


As  to  the  proper  mode  of  pleading,  where  the  plaintiff  PiMdii«. 
relies  on  any  dispensation  with  presentment,  see  the  Chapter 
on  Pleabino. 

The  defendant's  part  payment  or  promise  to  pay,  made  ErMencaof 
after  the  bill  or  note  is  due,  is  prima  facie  evidence  of  pre-  !«•«*»«*- 
sentment  (/). 

(*)  Vanffhnm  Y.  FhII^^  2  Stra.  {I)  Croxan  r.  Worths,  6  M.  & 

1246;   Hapltv   ▼.   Dufremt^    15  W.  5;  Lundie  t.  Itoberttotij   7 

East,  275;  Haddock  t.  Bury,  7  East,  232;  Campbell  j.  ^'ebster, 

East,  236;   Hodge  y.   FillU,    3  15  L.  J.,  C.  P.  4;  2  C.  B.  258,  S. 

Camp.  463.   See  Goodall  t.  Dolly ,  C. ;  Oreenway  t.  Hind  ley,  4  Camp. 

1  T.  R.  712;  Aiuom  v.  Bailey,  B.  52. 
N.  P.  276. 


218 


CHAPTER   XV. 


OP  PAYMENT. 


To  WHOM  IT  SHOULD  BE 
MADE      ....  218 

To  a  wrongfal  Holder  of 
Instruments  payable  to 
Bearer  .... 

Of  Instruments  not  payable 
to  Bearer 

Effect  of  Payment  hy  Ac- 
ceptor   .... 

By  Xhatoer 

Meaning  of  the  Word  "  Re- 
tire"  .... 

By  a  Stranger  . 

By  one,  who  is  both  Agent 
for  the  Acceptor  and  also 
Indorser 

When  to  be  made 

A  t  whai  Time  of  Day 

Subsequent  Tender    . 

Premature  Payment  . 

After  Action  brought . 


219 

220 

220 
220 

222 
222 


222 
222 
222 
223 
223 
224 


Payment  by  Bankers'  Notes 

or  Checks  .  .  .224 
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CHAFTEB 
XV. 

TO  WHOM  IT 
BHOULD  BE 
MADE. 


Payment  should  be  made  to  the  true  holder  of  the 
bill  (a)  ;  for  payment  to  any  other  party  is  no  discharge  to 
the  acceptor ;  unless,  indeed,  the  money  paid  finds  its  way 
into  the  holder's  hands,  and  the  holder  has  treated  is  as 
received  in  liquidation  of  the  bill.  A.  drew  a  bill  upon 
defendant^  which  defendant  accepted  ;  A.  then  indorsed  it 
to  the  plaintiffs,  his  bankers,  who  entered  it  to  the  credit 
of  plaintiffs*  account,  and,  at  maturity,  presented  it  to  the 
defendant  for  payment,  and  it  was  dishonoured.  The  plain- 
tiffs then  debited  A.  with  the  amount,  but  did  not  return 
him  the  bill.  A  few  days  afterwards  defendant  paid  the 
amount  to  A.;  A.  still  continued  his  banking  account  with 
the  plaintiffs,  and,  at  different  times,  paid  in  more  money 
than  was  sufficient  to  cover  the  amount  of  the  bill,  and  all 
the  preceding  items  which  stood  above  it  in  the  account, 


(a)  See  the  definition  of  the  word  holder,  ante,  Quipter  i. 
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though  there  this  always  a  balance  against  him  larger  than      chafteb 

the  amount  of  the  bill.     A.  failed,  and  the  plaintifis  proved  I 

for  the  whole  of  their  balance  imder  his  commission.  Thej 
then  brought  this  action  on  the  bill  against  the  defendant, 
the  acceptor.  Best,  C.  J. :  "  The  payment  to  A.  would  not 
of  itself  have  discharged  the  defendant^  the  plaintiffs  having 
been  at  that  time  the  holders,  and  entitled  to  the  amount  of 
the  bill ;  but  the  ground  on  which  the  defendant  is  dis- 
charged is,  that  the  plaintLQi  not  only  entered  the  bill  to  the 
credit  of  A.,  but  treated  it  as  having  been  paid"  (b). 

There  are  some  cases  in  which  payment  to  a  wrongfiil  Effect  of  pay- 
holder  is  protected,  and  others  in  which  it  is  not  (c).  If  a  TOngfafhoider 
bill  or  note,  payable  to  bearer,  either  originally  made  so,  or  of  imtrameata 
become  so  by  an  indorsement  in  blank,  be  lost  or  stolen,  we  SSira!^  ^ 
have  seen  that  a  bona  fide  holder  may  compel  payment. 
Not  only  is  the  payment  to  a  bona  fide  holder  protected,  but 
payment  to  the  thief  or  finder  himself  will  discharge  the 
maker  or  acceptor  ((f),  provided  such  payment  were  not 
made  with  knowledge  or  suspicion  of  the  infirmity  of  the 
holder's  title,  or  under  circumstances  which  might  reason- 
ably awaken  the  suspicions  of  a  prudent  man(e).  "For  it 
\&  a  general  rule,  that  where  one  of  two  innocent  persons 
must  suffer  from  the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sustain  it"  {f).  And 
supposing  the  equity  of  the  loser  and  payer  precisely  equal, 
there  is  no  reason  why  the  law  should  interpose  to  shifl  tho 
injury  from  one  innocent  man  upon  another.  But,  if  such 
a  payment  be  made  under  suspicious  circumstances,  or  with- 
out reasonable  caution,  or  out  of  the  usual  course  of  business, 
it  will  not  as  between  all  parties  and  for  all  purposes  dis- 
chai^e  the  payer  {g).    Payment  before  the  bill  or  note  is 


(5)  ]^ld  V.  Carr,  5  Bine.  18 ; 
2  Moo.  &  P.  46,  S.  C.  Where 
money  is  paid  into  a  bank  on  the 
joint  account  of  persons  not  part- 
nera  in  trade,  the  bankers  are  not 
diacharged  bjr  payment  of  the 
check  of  one  en  those  persons, 
drawn  without  the  anthoritj  of 
the  others ;  Innet  r.  Stephenson, 
1  Moo.  &  Bob.  145;  StoM  y. 
Marsh,  R.  &  M.  369;  unless  one 
alone  alterwards  becomes  entitled 
to  receire  it.  Stewmrt  y.  Lee, 
Mood,  h  M.  160;  see  ante. 

(e)  As  to  payment  of  a  forged 
bill,  see  post,  the  Chapter  on  FoR- 
GEBT  OF  Bills. 


(d)  Smith  y.  Sheppard,  SeL 
Ca.  243;  MS.  of  Mr.  Serjeant 
Bond,  Chitty,  10th  ed.  180. 

ifi)  We  have  seen  tiiat  nothing 
short  of  fraud  will  affect  the  title 
of  a  transferee  for  value. 

(/)  lAckhamm  v.  McLSion,  2 
T.  R.  70. 

(g)  There  is  at  present  no  de- 
cided case  establishing  that  a  party 
honestly  paying  is  in  as  good  a 
situation  as  a  party  honesdy  dis- 
counting. See;  however,  the  ob- 
servations of  Best,  C.  J.,  in  Snow 
V.  Peacock,  2  C.  &  P.  221,  and 
the  observations  of  Parke,  B.,  in 
Robartt  v.  Tucker,  16  Q.  B.  675. 
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Of  Instruinents 
not  payable  to 
beara*. 


Payment  by 
acceptor. 


Payment  by 
drawer. 


due,  or  long  after  it  is  due,  or,  in  case  of  a  cheek,  long  after 
it  IS  drawn,  or  when  the  marks  of  cancellation  are  on  the 
instrument,  are  examples  of  payment  out  of  the  usual  course 
of  business. 

And,  therefore,  though  a  check  be  really  drawn  by  a 
banker's  customer,  but  torn  in  pieces  before  circulation  by 
the  drawer,  with  intention  of  destroying  it,  and  a  stranger, 
picking  up  the  pieces,  pastes  them  together,  and  presents 
the  check  soiled  and  so  joined  together  to  the  banker,  and 
he  pays  it,  the  banker  cannot  charge  his  customer  with  this 
payment,  for  the  instrument  was  cancelled,  and  carried  with 
it  reasonable  notice  that  it  had  been  cancelled  (Ji), 

If  the  bill  or  note  be  not  payable  to  bearer,  but  ti"unsfer- 
able  by  indorsement  only,  and  be  paid  to  a  party  whose  title 
is  made  through  the  forged  indorsement,  the  payer  is  not 
discharged  (t). 

A  bill  is  not  discharged,  and  finally  extinguished,  until 
paid  by  or  on  behalf  of  the  acceptor  ;  nor  a  note  until  paid 
by  or  on  behalf  of  the  maker. 

It  was  long  an  unsettled  question,  whether  payment  in 
part  or  in  full  by  the  drawei'to  the  holder  will  discharge  the 
acceptor ^ro  tanto,  or  whether  the  holder  may,*  nevertheless, 
recover  the  whole  amount  from  the  acceptor,  and  hold  an 
equivalent  to  the  amount  received  from  the  drawer,  as  money 
received  of  the  acceptor  to  the  drawer's  use  (A).    It  has  been 


The  qnestion  as  to  the  yalidity  of 
a  payment  usually  arises  between 
a  cnstomer  and  his  banker.  Bat 
a  hanker  paying  a  bill  made  pay- 
able at  his  bank  mast,  it  is  con- 
ceived, exercise  due  caution. 

(A)  Sriioley  v.  Ramshottom-,  2 
Camp.  485. 

(t)  It  has  been  contended,  that 
each  indorsement  is  a  warranty  of 
the  validity  of  the  prior  indorse- 
ments, and  that  an  indorser,  who 
has  been  paid  by  the  acceptor,  is 
liable,  if  the  indorsements  to  him 
turn  out  invalid,  to  be  sued  by  the 
acceptor  on  an  implied  undertaking 
that  he,  as  holder,  was  entitled  to 
receive  the  amount  of  the  bill. 
JSast  India  Company  y.  Tritton, 
3  B.  &  C.  280;  6  Dowl.  &  R.  214, 
8.  C. ;  Smith  v.  Mercer^  6  Taunt. 
76;  1  Marsh,  453,  S.  C.    L'en- 


do^euT  est  garant  solidaire  avec 
les  autres  signatalres  de  la  veritc 
de  la  lettre  ainsi  que  du  paiement 
h.  I'echcance.  Pardessus,  376. 
Tons  ceux  qui  out  signe,  accepte, 
ou  endoss6  une  lettre  de  chan^, 
Bont  tenus  a  la  garantie  solidaire 
enrers  le  porteur.  Code  de  Com- 
merce, 140;  Lovell  V.  Martin,  4 
Taunt.  799.  See  McGregor  v. 
R)vod€S,  25  L.  J.,  Q.  B.  318;  6  E. 
&  B.  266,  S.  C. ;  Roharts  v.  Tucker, 
16  Q.  B.  575. 

(Jt,)  In  Johnton  v.  Xennion,  2 
Wils.  262,  recognized  in  Walwyn 
V.  St.  Qtiintin,  1  B.  &  P.  658,  it 
was  held,  that  the  holder  was  en- 
titled to  recover  the  whole  amount; 
but  in  Bacon  v.  8earU$^  1  H.  Bl. 
88,  it  was  considered  that  he  could 
recover  only  the  difference,  and  the 
report  of  the  case  oi  Johnson  v. 
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thought  that  the  holder  can  odIj  recover  of  the  acceptor  the 
amount  of  the  bill  minus  the  sum  paid  by  the  drawer  (/). 
The  acceptor  being  the  principal,  and  the  drawer  the  sarctj, 
it  might  seem  that  a  payment  by  the  drawer  discharges  the 
acceptor's  liability  to  the  holder  pro  tanto,  and  makes  the 
acceptor  liable  to  the  drawer  for  money  paid  to  his  use,  and 
that  if  the  drawer  pay  the  whole  bill,  nominal  damages  only 
can  be  recovered  by  the  holder  of  the  acceptor  (m).  The 
better  opinion,  however,  seems  to  be,  that  to  an  action 
against  the  acceptor,  payment  by  the  drawer  is  no  plea,  but 
only  converts  the  holder  into  a  trustee  for  the  drawer  when 
the  holder  afterwards  recovers  of  the  acceptor  (n).  But 
payment  by  the  drawer  of  an  accommodation  bill  is  a  com- 
plete discharge  of  the  bill  (o). 


CHAFTKR 

xy. 


Xennion,  was  reflected  on.  See 
Pierum  v.  Dunlop,  Cowp.  671. 
Rcid  ▼.  Furniral,  1  C.  &  Mees. 
638;  6  C.  &  P.  499,  S.  C;  Browne 
v.  RiverSy  Dong.  446.  To  the 
doctrine  that  a  payment  by  a  sab- 
aeqnent  party  operates  as  a  satis- 
faction of  the  bill  to  the  amoant 
of  the  payment,  it  may  be  ob- 
jected, that  if  the  bill  bo  satisfied, 
the  party  making  the  payment  can 
maintain  no  action  on  the  bill 
against  a  prior  party,  bnt  mnst 
sue  snch  prior  party  for  monej 
paid  to  his  use.  Whereas  it  is 
the  constant  practice  for  an  inter- 
mediate party,  who  has  paid  the 
bill,  to  sne  prior  parties  on  the 
hill.  See  Callow  v.  Laurence, 
sapra.  The  answer  to  this  objec- 
tion might  have  been,  that  such  a 
Kyroent  is  as  to  the  rights  and 
abilities  of  parties,  subsequent 
to  the  party  paying,  a  satisfaction, 
but  as  to  the  rights  and  liabilities 
of  prior  parties,  it  may,  at  the 
election  of  the  party  paying, 
merely  operate  to  place  him  in 
the  position  of  a  party  to  ^hom 
a  negotiable  instrument  is  as- 
signed a  second  time. 

(J)  Lord  Abingcr  appears  to 
have  so  ruled  at  niiti  prius.  Hemr- 
fnin^  T.  Brook,  1  Car.  &,  M.  57. 

(m)  Mais  comme  ces  differents 
d^biteors  sont  debitenrs  envers  lui 
de  la  m^me  chose,  le  paiement  qui 
Ini  est  fait  par  I'nn  d'enx  libere 
d*antant  enrers   lui   les   antres. 


Poth.  106;  EeeBemmin{fY.  Brook, 
1  Car.  &  M.  57. 
(»)  Jones  V.  Broadhnrstf  9  0. 

B.  llSiBandally.Moon,  12C.B. 
261;  but  see  Williams  t.  James, 
19  L.  J.,  Q.  B.  445 ;  15  Q.  B. 
498,  S.  C. ;  Jewell  t.   Parr,  13 

C.  B.  909;  16  C.  B.  684;  Kemp  y. 
Balls,  10  Exch.  607;  Belshaw  v. 
Bvsh,  11  C.  B.  191;  James  y. 
Isaacs,  12  C.  B.  791.  In  an  ac- 
tion by  indorsee  against  acceptor, 
where  the  consideration  for  the 
acceptance  had  failed,  except  as 
to  an  ascertained  amount,  for 
which  there  was  a  set-off,  and  the 
drawer  had  paid  the  indorsee  in 
full,  an  equitable  plea  stating  these 
facts  was  held  good.  Agra  and 
Masterm^in  y.  I^ighton,  L.  R.,  2 
Ex.  56;  36  L.  T.  83,  S.  C. 

(p)  Lazarus  y.  Cowie,  3  Q.  6. 
459.  Of  bills  not  strictly  accom* 
modation  bills.  Cook  y.  Litter,  32 
L.  J.,  C.  P.  121.  Mr.  Justice 
Willes  has  expressed  an  opinion 
that  payment  or  satisfaction  by  a 
stranger  is  prima  facie  good,  and 
that  the  assent  of  the  debtor  will 
be  presumed.  That  very  learned 
judge  refers  to  the  rule  of  the 
civil  law,  "  Debitorem  ignamm 
Bcu  etiam  invitum  soWcndo  libe- 
rare  possumus.**  See  the  obser- 
yations  of  Willes,  J.,  in  Cook  y. 
Li8ter,^2  L.  J.,  C.  P.  126,  and  in 
Manchester  Warehovse  Company 
y.  Bertie,  C.  P.,  T.  T.  1866.  //!e^ 
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Meaning  of  the] 
word  "retlpe." 


By  a  ttranger. 


By  one,  who  is 
both  Indoraer  and 
agent  for  the 
aooeptor. 


The  verb  *^ retire^  in  its  application  to  bills  of  exchange 
is  an  ambiguous  word.  In  its  ordinary  sense  it  is  used  of 
an  indorser  who  takes  up  a  bill  bj  handing  the  amount  to  a 
transferee,  after  which  the  indorser  holds  the  instrument 
with  all  his  remedies  intact.  But  it  is  sometimes  used  of 
an  acceptor,  by  whom  when  a  bill  is  taken  up  or  retired  at 
maturity  it  is  in  effect  paid,  and  all  the  remedies  on  it 
extinguished  (p). 

Payment  by  a  stranger  of  the  amount  of  a  bill  to  the 
bankers,  at  whose  house  the  bill  is  made  payable  by  the 
acceptor,  the  party  paying  obtaining  possession  of  the  bill, 
is  not  a  payment  by  the  acceptor  (q). 

If  a  banker  at  whose  house  a  bill  is  made  payable  happen 
also  to  be  indorser  of  the  bill,  and  oa  the  bill  being  brought 
to  him  when  it  becomes  due  he  takes  it  up  without  obser- 
vation, it  is  a  question  of  fact  for  a  jury  whether  he 
paid  it  as  agent  of  the  acceptor  or  merely  retired  it  as 
indorser  (r). 


When  to  be 
made. 


The  acceptor  of  a  bill,  whether  inland  or  foreign,  or  the 
^  maker  of  a  note,  should  pay  (s)  it  on  a  demand  madp,  at  any 

^  A**^^r  ^  ^^  ^^  time  within  business  hours,  on  the  day  it  falls  due.^  And,  if 
j7jX^aX>  T£rts:^^y  it  be  not  paid  on  such  demand,  the  holder  may  instantly 
uv^  ur^.c^^    ^?>r*i-    *reat  it  as  dishonoured  (t\ 

""  Xt  what  time  of         But  the  acceptor  has  the  whole  of  that  day  within  which 

^^'  to  make  payment ;  and  though  he  should,  in  the  course  of 

that  day,  refuse  payment,  which  refusal  entitles  the  holder 
to  give  notice  of  dishonour,  yet  if  he  subsequently,  on  the 


(^)  EUam  y.  Benny ^  15  C.  B. 
87. 

(q)Daacon  t.  StodJutrt,  2  Man. 
&  Gr.  317.  As  to  payment  by  a 
stranger,  see  Janesy.Broadhurgt^ 
supra;  Simpton  r.  Eggintan,  10 
Exch.  845;  24  L.  J.,  £xch.  312, 
S.  C;  Kmnp  y.  BalU^  10  Exch. 
607>fJ^i->^^^/«wC^  ^ 

{r} Pollard  v.  Ogden,  2  E.  &  B. 
459. 

(«)  If  a  banker  who  has  funds 
in  his  hands  refuse  to  pay  a  check, 
he  thereby  subjects  himself  to  an 
action  at  the  suit  of  his  customer, 
the  drawer.  Marzettiy,  Williams, 
1  B.  &  Ad.  416;  1  Tyr.  77,  S.  C; 
Itolin  y.  Steward,  14  C.  B.  595, 


ante,  19,  note(w);  Cfumming  y. 
Shafid,  29  L.  J.,  Exch.  129.  So, 
if  he  refuse  to  pay  a  bill  of  his 
customer,  made  payable  at  the 
banking  house;  but  in  order  to 
charge  the  banker,  the  present- 
ment must  be  within  bankine 
houra  Whitaker  y.  The  Bank 
of  England,  1  C,  M.  &  R  744; 
6  C.  &  P.  700;  1  Gale,  54,  S.  C. 
See  the  Chapter  on  Pbebent- 
If  EKT  FOB  Payment. 

{f)  Ex  parte  Moline,  1  Rose, 
803 ;  Burbidge  y.  Manners,  S 
Camp.  193;  Le/tlffy  y.  MUls,  4 
T.  R.  170;  Haynes  y.  Birks,  3  B. 
&  P.  599. 
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same  day,  makes  payment,  the  payment  is  good,  and  the 
notice  of  dishonour  becomes  of  no  avail  (u). 


CHAPTER 
XV. 


A  plea  of  tender  (or),  by  the  acceptor  after  the  day  of  sniMeqiicnt 
payment,  is  insufficient  ( j^).  ^' 

If  a  bill  or  note  be  paid  before  it  is  due,  and  is  afterwards  Before  doo. 
indorsed  over,  it  is  a  valid  security  in  the  hands  of  a  bona 
Jidt  indorsee.  ''I  agree,"  says  Lord  Ellenborough,  ''that  a 
bill  paid  at  maturity  cannot  be  re-issued,  and  that  no  action 
can  be  afterwards  maintained  upon  it,  by  a  subsequent  in- 
dorsee. A  payment  before  it  becomes  due,  however,  I  think, 
does  not  extinguish  it  any  more  than  if  it  were  merely  dis- 
counted. A  contrary  doctrine  would  add  a  new  clog  to  the 
circulation  of  bills  and  notes  ;  for  it  would  be  impossible  to 
know  whether  there  had  not  been  an  anticipated  payment  of 
them"  (z). 

If  an  acceptor  discounts  his  own  acceptance,  he  may 
transfer  it,  and  the  indorsee  will  be  liable  to  a  subsequent 
holder,  even  with  notice  (a).  But  if  the  acceptor  is  the 
holder  when  the  bill  falls  due,  it  is  extinguished  (6). 

If  the  holder  constitutes  any  one  of  the  parties  liable  to 
him  his  executor,  and  die,  the  appointment  is  equivalent  to 
payment  and  a  release  (c).  A  premature  release  will  not, 
any  more  than  a  premature  payment,  protect  the  releasee 
from  liability  to  a  subsequent  holder  widiout  notice  (d). 

But  the  payment  of  a  note  payable  on  demand  will  be  a 


(»)  HaHley  t.  Ow,  1  C.  &  P. 
555;  4  B.  &  C.  339;  6  D.  &  B. 
505,  S.  C. 

(jb)  Ab  to  payment  where  there 
are  nominal  dttoaaees,  see  Beau» 
mont  Y.  Oreathead,  2  C.  B.  494. 

(y)  Hwme  t.  Peplee,  8  East, 
168.  But  a  drawer  or  indorser 
is  not  bound  to  pay  till  notice  and 
request;  and,  therefore,  a  plea  of 
tender,  after  the  bill  became  dne, 
may  be  good,  if  pleaded  by  a 
drawer  and  indorser.  And,  as  a 
drawer  or  indorser  has  a  reason- 
able time  to  pay,  he  may,  it  should 
seem,  plead  a  tender  eren  after 
request,  and  of  principal  only, 
without  interest.  Walker  y. 
Bame$,  5  Taunt.  240 ;  1  Marsh. 
86,  S.  C. ;  Stmard  y.  Palmer,  8 
Taunt  277;  2  Moo.  274 ;  but  see 
8igger»  r.  Lewis,  1  C,  M.  &  R. 
870;  4  Tyrw.  847;  2  DowL  681, 


S.  C. ;  where  a  plea  that  the  action 
was  conunenced  before  a  reason- 
able time  had  elapsed  for  the  de- 
fendant, the  indorser,  to  pay  the 
bill,  was  held  iU. 

(z)  Burbidge  v.  Mannertf  3 
Camp.  193;  MorleyY,  Culverwell, 
7  M.  &  W.  174.  See  Harmer  y. 
Steele,  4  Exch.  1;  Lazarus  y. 
Cowie,  3  Q.  B.  459;  Jewell  v. 
Pa/rr,  13  C.  B.  909;  Aitenborovgh 
Y.Mackenzie,  25  ll  J.,  Exch.  244. 

(a)  Attenhorovffh  Y.Maekenzie, 
25  L.  J.,  Exch.  244. 

{b)  Byles  on  Bills,  4th  Ameri- 
can edition,  p.  236. 

(c)  Freakley  v.  Ibx,  9  B.  &  C. 
130;  4  M.  &  By.  18,  S.  C.  See 
the  law  on  this  point  more  fully 
discussed  in  Chapter  v.,  tit  £xs- 

CUTORS. 

id)  Dod  y.  Bdwards,  2  C.  &  P. 
602. 


i 
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Afteraction 
brought 


defence,  even  against  an  indorsee  for  valae  without  notice  (e) ; 
for  the  statute,  which  imperatively  prohibits  the  re-issuing 
of  such  a  note,  dispenses  with  notice. 

A  payment  after  action  brought  will  not  prevent  the 
holder  from  proceeding  for  his  costs  (/*). 

Tajmevi  by  If  the  bill  be  paid,  the  payer  has  a  right  to  insist  on  its 

imS  oScil!**'       being  delivered  up  to  him  ;  but  if  it  be  not  paid,  the  holder 

should  keep  it.  Yet  it  has  been  held,  that  an  agent  is  justi* 
fied,  by  the  usage  of  trade,  in  delivering  it  up  on-  receiving 
a  check,  though  that  check  is  afterwards  dishonoured  (g). 
But  the  drawers  or  indorsers,  in  such  a  case,  would  be  dis-> 
charged,  for  they  have  a  right  to  insist  on  the  production  of 
the  bill,  and  to  have  it  delivered  up  on  payment  by  them  (A). 
^  If  the  holder  of  a  check  receive  bank  notes  instead  of  cash^ 
*  and  the  banker  fiiil,  the  drawer  is  disg^arepd  (t).  /^^//^f 

What  amoimts  to       A  sct-off  does  n6t  amOunt  to  payment,  unless  it  be  mutually 

agreed  that  one  demand  shall  be  set  off  against  the  other. 
Such  an  agreement  amounts  to  payment  (Jk),  And  an  agree- 
ment, even  by  one  of  several  partners,  with  a  debtor  to  the 
firm,  that  a  separate  debt  due  from  the  partner  shall  be  set 
off  against  a  joint  debt  due  to  the  firm,  binds  the  firm  (/). 
Credit  given  to  the  holder  of  a  bill  by  the  party  ultimately 
liable  is  tantamount  to  payment  (m).  Where  a  banker 
takes  from  a  customer  and  his  surety  a  promissory  note, 
intended  to  secure  a  running  balance,  and  makes  advances 
on  the  faith  of  the  note,  it  is  not  discharged  by  subsequent 
unappropriated  repayments  made  by  the  customer  to  the 
banker,  but  still  continues  as  a  security  for  the  existing 
balance  (n).  ^ 


payment. 


Legacy. 


There  are  many  circumstances  under  which  a  legacy  by  a 
debtor  to  his  creditor,  of  equal  or  greater  amount  than  the 
debt,  will  be  considered  a  satisfaction  of  the  debt.    But  a 


(fl)  Bartmm  v.  Caddy,  9  Ad. 

6  E.  276 ;  1  Per.  &  Dav.  207, 
S,  C. 

(/)  Toms  V.  Powell,  6  Esp.  40 ; 

7  East,  536,  S.  C. 

(y)  Ru8$ell  V.  Hank^y  6  T.  R. 
12. 

(A)  Powell  T.  Roche,  6  Esp.  76; 
vide  ante. 

(i)  Vernon  y.Bouverie,  2  Show. 
296.  And  see  Guardians  of  th^ 
Lichfield  Union  v.  Oreen,  1  H.  & 


N.  884. 

(A)  Callander  v.  Howard,  19 
L.  J.,  C.  P.  812 ;  10  C.  B.  290, 
8.  C. 

(0  Wallace  t.  Kelsall,  7  M.  & 
W.  264;  see  Gordon  v.  Flits,  7 
M.  &  G.  607;  2  C.  B.  821,  S.  C. 

(m)  Atkins  v.  Owen,  4  Nev.  & 
Man.  123;  2  Ad.  &  El.  S5,  S.  C. ; 
Bell  V.  Buckley,  11  Exch.  681. 

(n)  Pease  y.  Birtt,  10  B.  &  C. 
122;  5  M.  &  Ry.  88,  S.  C. 
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legacy  to  the  holder  of  a  negotiable  bill^or  note  can  never  be 

considered  as  a  satisfaction  of  the  debt  on  that  instrument. 

For  a  l^acy  is  a  satisfaction  when  it  may  be  presumed  to 
have  been  the  intention  of  the  testator  that  it  should  so 
operate;  but  that  cannot  be  presumed,  when,  from  the 
assignable  nature  of  the  debt,  the  testator  could  not  tell 
whether  or  no  the  legatee  was  at  the  time  of  the  bequest  his 
creditor  (o). 

Where  a  man  is  indebted  to  another  in  several  items,  Appropriation  of 
and  makes  a  partial  payment,  it  often  becomes  a  question,  pvn>«i^ 
important  not  only  to  the  parties  themselves,  but  to  third 
persons,  to  which  of  the  items  the  payment  shall  be  imputed. 

The  rule  of  the  Roman  law,  and  therefore  in  general  of 
Continental  law,  is,  that  a  payment  shall  be  appropriated, 
first,  according  to  the  intention  of  the  debtor  at  the  time  of 
making  it  {p) ;  but  if  that  be  unknown,  then,  secondly,  at 
the  election  of  the  creditor  {q\  signified  to  the  debtor  at  the 
time  of  receiving  k  (r).  If  the  intention  of  neither  be  known, 
payment  must  then  be  appropriated  according  to  the  pre- 
sumed intention  of  the  debtor,  and  it  will  be  presumed  that 
he  meant  to  discharge  such  debts  as  were  most  burden- 
some :  as,  a  debt  canying  interest,  rather  than  one  which 
carries  none ;  a  debt  secured  by  a  penalty,  rather  than  one 
resting  on  a  simple  stipulation ;  a  debt,  on  which  he  may  be 
made  a  bankrupt,  rather  than  one  which  will  not  subject 
him  to  such  a  liability.  K  all  the  debts  are  equal  in  degree, 
the  payment  must  tiien  be  imputed  to  them  according  to 
their  respective  priority  in  the  order  of  time  («).  Such  is 
the  rule  of  the  civil  law,  from  which,  in  some  particulars, 
the  common  law  differs. 

Wherever,  according  to  the  English  law,  the  transactions 
between  the  two  parties  form  one  general  account  current. 


{p)  Carr  t.  Boftabrook,  8  Yes. 
561. 

{p)  Qaotiens  quia  debitor  ex 
plnribiu  caiuiB  unnm  debitam 
floMt,  est  in  arbitrio  solyentiB 
dioere  qnod  podiis  debitnm  vol- 
Qerit  ■omtnm,  et  qaod  dixerit,  id 
erit  lolntimL  D.  46, 3, 1.  Vide 
etiam  Cod.  8,  48, 1. 

(^)  Qaotiens  vero  non  dicimns 
ad  qnod  solotnm  ait,  in  arbitrio 
eat  acdpientia  cui  potina  debito 
aooeptnm  ferat  D.  46,  8, 1.  Cod. 
8,  43, 1. 

(r)  Dnm  in  re  agenda  (in  re 
praeenti  hoc  est  atatim  atqne  aola- 

B. 


tarn  eat)  hoc  fiat ;  nt  Tel  creditori 
libemm  ait  non  accipere  Tel  debi- 
tori  non  dare,  ai  alio  nomine 
exflolntnm  qnia  eonun  yelit : 
caBteram  poatea  non  permittitar. 
D.  46,  8, 1,  2,  3. 

(0  D.  46,  8.  If  all  the  debts 
were  eqnal  and  alike  in  eyery  re- 
apect,  the  aom  paid  waa  applied  to 
a  rateable  rednction  of  them  all. 
A  rateable  appropriation  ia  alao 
aometimea  made  by  the  Engliah 
law.  See  an  example  in  IiS>eno 
V.  Bminett,  11  East,  86.  See 
farther,  poat,  227. 
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or  are  treated  by  tfaem  ae  ftncb,  pajmenta  are  to  be  imputed 
to  debts  in  the  order  of  time,  and  the  balance  is  to  be  struck 
at  the  foot  of  the  account  (/).  fiu^  if  an  unappropriated 
payment  be  made  on  account  of  several  distinct  insulated 
debts,  which  cannot  be  considered  in  the  light  of  a  running 
account  between  the  parties,  the  common  law  then  differs 
from  the  civil  law  and  gives  the  creditor  a  right  of  appro- 
priating it  at  any  time  before  action  {u\  as  he  pleases  (a?), 
provided  a  prior  appropriation  have  not  been  communicated 
to  the  debtor. 

An  appropriation  which  would  have  the  effect  of  paying 
one  man's  debt  with  another  man's  money  will  not  Im 
allowed  (y).  Nor  can  there  be  an  appropriation  which 
would  deprive  a  debtor  of  a  benefit,  such  as  the  taxation  of 
costs  (0). /And  it  seems  that  an  appropriation  by  the  cre- 
ditor, wilDout  the  knowledge  or  consent  of  the  debtor,  will 
not  of  itself  afford  sufficieut  ground  for  raising  against  the 
debtor  a  new  promise  to  pay  (a). 

A  payment  may  be  imputed  to  a  demand  for  which  the 
creditor  could  not  recover  at  law  (6).  But  where  a  payment 
is  made  by  a  debtor  <hi  account  generally,  the  court  will  not 
refer  it  to  a  debt  barred  by  the  statute,  if  it  can  be  attributed 
to  any  debt  not  so  barred  (c).  The  law  will  ascribe  a  pay- 
ment to  a  legal  debt,  rather  than  to  an  illegal  one  (<Q.  A 
party  receiving  money  for  the  use  of  another  from  a  third 
person,  which   is   not  properly  a  payment  but  a  set-off, 


{t)  Clayton^$  dose,  1  Meriy. 
GM  $  Oeake  T.  Jaekaony  86  L.  J., 
C.  P.  108. 

(«)  Simum  v.  IngHam^  2  B.  & 
C.  65  ;  8  D.  &  Ry.  249  ;  MilU  v. 
Fowkei,  5  Bing.  N.  C.  465  ;  7 
Scott,  444,  6.  C. 

{m)  ClaAfton*t  eau,  1  Meriv. 
604  ;  Bodenham  t.  Purehas,  2 
B.  &  Aid.  89;  Stifteld  y.  £ade, 
4  Bhig.  12  ;  12  Moo.  870  $  Fi^ld 
y.  Carr,  2  Moo.  &  P.  46 1  5  Bing. 
18;  Goddard  y.  Coat,  2  Stara. 
1194;  JBoganqwt  y.  WraiM,  6 
Tsimt.  597 ;  2  Marsh,  819,  S.  C; 
Kirby  y.  Ihthe  of  Marlborough, 
2  M.  &  Sel.  18 ;  IHofMr  y.  Long, 
1  Stark.  153;  Woodroffe  v. 
ffayne,  1  CX  &  P.  600 ;  Sham  y. 
PUrton,  4  B.  &  C.  715 ;  7  DowL 
ft  B.  201,  S.  C. ;  Marsh  y.  ffoul- 
dUcK  Chitfy,  0th  ed.  404 ; 
Mammeriley  v.  Xnowlyg,  2  Kn». 
666 ;  Birch  y.  Tsbbutt,  2  Stark. 
74  5  Marryattt  y.  White,  2  Stark. 


101;  Meggott  y.  MilU,  1  Ld. 
Raym.  286 ;  Dmme  t.  ffoldnooHk, 
Peake,  64  ;  Peten  y.  Andemn^  l» 
Tannt.  596  ;  Wright  y.  IMng,  3 

B.  &  C.  165  ;  4  Dowl.  &  £t.  788 ; 
Qoftgh  y.  Davis,  4  Price,  200  \ 
Grange  y.  Lee,  8  Bast,  484 : 
Simpson  y.  Zngha*n,  2  B.  ft  C.  65 ; 
8  Dowl.  ft  R.  249;  MUU  y. 
Fowhes,  5  Bing.  N.  C.  455 ;  7 
Scott,  444,  S.  C. 

(y)  Thompson  v.  Bronm,  I  M. 
ftM.40. 

(2)  James  v.  Child,  2  Tyrvrh. 
785  ;  2  C.  ft  J.  252,  S.  C. 

(a)  ^ash  y.  Hodgson,  6  Ds  G. 
M.  ft  G.  474 ;  25  L.  J.,  Chan. 
186 ;  28  L.  J.,  Cban.  780,  S.  C. 

(b)  Cfrookshanhs  Y.  Bcse,  I  M, 
ft  B.  100  ;  5  C.  ft  P.  19,  S.  0. 

(«)  yash  y.  Hodgson,  6  De  G. 
M.  ft  G.  474;  25  L.  J^  Oban. 
186  ;  28  L.  J.,  Chan.  780,  6.  C. 

(d)  Wright  y.  Luing.  S  B.  ft 

C.  165  ;  4  Dowl.  ft  R.  788. 
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cannot  appropriate  the  money  without  the  knowledge  or 
consent  of  him  for  whom  it  has  been  received  (e).  It  has 
been  held,  that  a  payment  may  be  appropriated  to  a  disputed 
debt,  if  it  be  really  a  good  debt  (/). 

There  are  oases  where  a  payment  is  appropriated  by  law  Ratable  apmo- 
to  several  debts  proportionally.  vtaoxm. 

Thus  where  a  principal  debtor  has  assigned  his  effects  to 
a  trustee  for  his  creditors,  a  creditor  who  has  a  guarantee 
for  part  of  his  debt  will  be  forced,  even  at  law,  to  apply  in 
discharge  thereof  a  rateable  part  of  any  payment  tlukt  he 
may  receive  from  the  trustee  (g). 

Part-payment  of  the  debt  by  the  party  liable  is  no  dis*  Pwtiiijiiient 
charge  of  the  whole  debt  (A),  but  part^payment  by  a  stranger 
may  be  (t).    And  it  has  been  held,  that  where  a  promissory 
note  is  due  and  unpaid,  so  that  not  only  the  principal,  but 


(#)  Waller  t.  Laep,  1  M.  & 
Gr.  54 ;  1  Scott,  K.  R.  186,  S.  C. 

(/)  WiUiAmi  ▼.  Oriffith,  6  M. 
&  w.  300. 

(^)  BmidW€U  T.  Lydall,  7  Bing. 
489;  flee  Saikei  y.  IMd,  1  P.  & 
D.  138;  8  Ad.  &  £.  846,  S.  C.  ; 
Pdley  V.  I%eld,  12  Ves.  Jan.  485. 
See  other  inBtanoes  of  rateable  ap- 
propriation in  Ihvene  ▼.  Bennett, 
11  East,  86;  and  Perrii  ▼. 
B0berts,  1  Venan,  84  ;  2  ChMk. 
83.  S.  C,  XU7^^^t^0H^  ^ 
e  following  roles  as  to  appro- 
ion  of  payment  have  been 
bliflhed  in  America  : — 

The  debtor  has  the  first  right  to 
direct  the  application  of  any  pay- 
ment he  may  make. 

The  role  that  a  debtor  may  ap- 
ply payment  as  he  pleases,  applies 
oDly  to  Tolnntary  payments,  and 
not  to  those  made  by  process  of 
kw. 

If  no  appropriation  be  made  by 
him,  it  then  deroWes  upon  the  ««•' 
ditor  to  make  it 

Yet  the  creditor  must  make 
fludi  an  application  as  the  debtor 
eoold  not  reasonably  or  justly  ob- 
ject to. 

A  debtor  tMr  creditor  cannot  ap- 
propriate a  payinent  in  snch  man- 
ner as  to  aflfect  the  relative  lia- 
bility or  rights  of  snreties  without 


their  consent. 

When  a  debtor  makes  payments 
without  specifjring  the  applica- 
tion, the  creditor  cannot  apply 
them  to  debts  not  due,  if  tbers 
are  other  debts  which  are  due. 

If  i4>plicatioo  be  directed  by 
neither,  then  the  law  will  make 
the  application  according  to 
eqnitv. 

It  has  been  held  that  snch  ap- 
placatiAn  by  the  law  shall  be  raaoe 
as  the  debtor  may  be  presnmed  to 
hare  done— in  other  words,  as 
wonld  be  moet  for  his  interest  at 
the  time. 

The  law  will  make  the  applica- 
tion first  to  interest,  and  tiien  to 
principal. 

To  the  debt  which  is  prior  in 
date. 

To  that  debt  which  is  least 
secured. 

To  make  an  application  of  a 
payment  the  person  paying  must 
give  directions  before,  or  at  the 
time  of  payment. 

See  the  authorities  in  Byles  on 
Bills,  5th  American  edition. 

Ch)  FUeh  V.  Sutten,  5  Bist, 
280.  When  a  bill  or  note  may 
be  satisfaction.  See  post,  Chap* 
xn. 

(0  Wdtby  t.  Dralke,  IC.kT. 
657. 
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When  paymont 
will  be  prMomed. 


ETMenoeof 
pajrmeDt. 


Of  deUTertng  up 
thebllL 


interest  (at  least  to  a  nominal  amount)  is  dae  alsO|  the 
principal  may  be  taken  in  satisfaction  of  the  debt  and 
damages  (A). 

As  the  lapse  of  twenty  years  (J)  \^  sufficient  to  raise  a 
presumption  that  a  bond  has  been  paid,  so  it  has  been  held 
to  be  a  good  defence  to  an  action  on  a  promissory  note 
payable  on  demand  (m).  But  if  during  this  period  the 
plaintiff  was  an  alien  enemy,  and  payment  to  him  would 
consequently  have  been  illegal,  such  a  presmnption  would 
not,  it  seems,  arise  (n). 

The  production  of  a  check  drawn  by  the  defendant  on 
his  banker,  and  indorsed  by  the  plaintiff,  is  evidence  of 
payment  {o)  ;  but  not  if  there  have  been  several  trans- 
actions between  the  parties,  without  evidence  to  connect  the 
delivery  of  the  check  with  the  payxpent  in  question  ( j?).  A 
bill  or  note  once  in  circulation  overdue,  and  coming  out  of 
the  hands  of  the  acceptor  or  maker,  is  presumed  to  be  paid. 
Thus,  it  is  a  maxim  of  the  Scotch  law,  ehirographum  apud 
debiiorem  repertum  presumitur  solutum.  But  the  mere 
production  or  a  bill  from  the  custody  of  the  acceptor  is  not 
primd  fcLcie  evidence  of  his  having  paid  it,  without  proof 
of  its  having  been  once  in  circulation  after  it  had  been 
accepted  (q). 

The  party  paying  a  bill  or  note  has  a  right  to  insist  on  its 
being  delivered  up  to  him  (r).  But,  where  the  bill  or  note 
is  not  negotiable,  he  cannot  refuse  to  pay  it  till  it  is  delivered 
up  (s). 


(A)  Beaumont  y.  Cheathead,  3 
D.  &  L.  681  ;  2  C.  B.  494,  S.  C. 

CO  See  now  3  &  4  Will.  4,  c. 
42,  B.  3. 

(m)  Jh^jSHeld  t.  Creed,  5  Esp. 
52. 

(n)  Du  Beloiss  y.  Lord  Waters 
park,  1  D.  &  R  16. 

(0)  JSgg  T.  JSamett,  8  Eep. 
196 

(p)  Aubertr,  TTaZt^  4  Taunt 
29a 

(q)  Pfiel  Y.  Vanbatenberg,  2 
Camp.  439. 

In  America  it  is  held  that  if  a 
bill  be  sent  to  the  drawee  and  he 
be  directed  to  paaB  it  to  the  credit 
of  the  holder,  and  do  so  credit  it, 
the  bill  iBfunetui  cffioio^  and  can- 
not be  further  ne^tiated. 

Where  a  promiseorj  note  that 


has  been  negotiated  comes  into  the 
possession  of  one  of  the  parties 
liable  to  pay  it,  sach  possession  is 
primdfa4sie  endence  of  payment 
DY  him,  and  he  is  to  be  treated  as 
the  bond  fde  holder  imless  the 
oontraiy  is  made  to  appear. 

The  possession  of  a  bill  by  the 

drawee  after  matoritj  is  primd 

fade  CTldence  of  payment.    See 

Byles  on  Bills,  5th  American  ed. 

364. 

(r)  HoAieard  v.  Bobineon,  7  B. 
&  C.  90 ;  9  DowL  &  B.  860 ; 
Powell  T.  Boaeh,  6  £n>.  76  ; 
Alexander  v.  Strong,  9  mT  &  W. 
788 }  Comee  v.  Taylor.  10  Ezch. 
441. 

(«)  Wa4n  y.  BaHey,  10  A.  & 
E.  616  ;  2  P.  &  D.  507,  S.  C. 


Payment. 


229 


CHAPTER 
XV. 


It  was  formerly  held  (/),  that  a  partj  paying  a  debt  coiild 

not  in  general  demand  a  receipt  for  the  money,  and  there-  

fore  that  a  tender,  on  condition  of  having  a  receipt,  was  of  giving  a 
insufficient  («).  It  has  since,  however,  been  enacted,  by  "o^p*- 
43  Greo.  9,  c.  126,  s.  5,  that  a  person  to  whom  money  has 
been  paid  is  bound  to  give  a  receipt,  and  that  if  he  refuse 
to  fill  up  a  blank  stamp  paper  presented  to  him  for  that 
purpose,  and  to  pay  the  stamp,  he  becomes  liable  to  a  penalty 
of  10/.  (x).  It  is  usual  to  write  a  receipt  on  the  back  of 
bills,  and  it  has  been  said  that  it  is  the  duty  of  bankers  to 
make  some  memorandum  on  bills  or  notes  which  have  been 
paid  (y).  A  receipt  on  a  bill  or  note,  duly  stamped,  does 
not  require  an  additional  stamp  (z).  And  a  receipt  on  a 
distinct  piece  of  unstamped  paper,  though  it  cannot  be 
looked  at  as  evidence  of  the  payment,  may  be  shown  to  a 
witness  who  has  signed  it  to  refresh  his  memory,  and  enable 
him  to  speak  to  the  fact  of  payment  (a). 

A  receipt  on  the  back  of  a  bill  imports,  prima /cune,  that  sffaetofrBoeipt. 
it  has  been  paid  by  the  acceptor  (6). 

A  tender  of  part  of  the  amount  of  an  entire  sum  due  on  a  Trader  of  part- 
bill  or  note  seems  not  to  be  good  pro  tanto  (c),  even  though  '•J'™**** 
the  residue  be  met  by  a  set-off  (</). 

A  defendant,  where  there  is  a  plea  of  payment  (but  not  ^m  of  pnymMit. 
otherwise),  is  allowed  to  reduce  the  damages  by  the  amount 
of  payment  established,  though  he  be  unable  to  prove  the 
plea  (e).    But  if  he  plead  that  a  note  was  given  for  a  pai't 


(0  According  to  the  older  aa- 
thoirities,  Uie  obligor  of  a  single 
bond  is  not  bonnd  to  pay  without 
an  acqaittance  under  seal ;  other- 
wise of  a  bond  with  condition. 
Bto.  Ab.  tit.  Faits,  pi.  8  ;  1  Yin. 
Ab.  192  ;  Fortesc  145. 

(%)  0reenr.Crqft,%TSL,'BL9(h 
Cole  T.  Blake,  Peake,  N.  P.  C. 
179. 

(s)  See  5  &  6  Vict  c.  82,  same 
duty  for  Lrdand. 

(y)  Per  Ld.  Ellcnborongh, 
BurHdge  r.  Manner$^  8  Camp. 
195. 

It)  65  Geo.  4,  c.  184,  Sched. 
Beoeipta.  A  receipt  may  be  ex- 
plained. Gramet  y.  Key,  8  B.  & 
Ad.  818. 

(a)  Maugham  r.  Hubbard,  8 
B.  &  C.  14 ;   2  Man.  &  R.  5. 


Letters  by  the  General  Post, 
acknowledging  the  safe  arrival  of 
any  biUa  of  exchange,  promiaaoiy 
notes,  or  any  other  secorities  for 
money,  were  formerly  exempted 
from  stamp  dnty  by  the  55  Ueo. 
8,  c.  184,  bnt  now  repealed  by  17 
&  18  Vict  c.  88,  B.  13. 

(b)  Pfiel  T.  Vanbatenberg,  2 
Gamp.  489;  Seholey  t.  WaUby, 
Peake,  25;  Oravet  r.  Ju0y, 
snpra. 

(e)  Cotton  T.  Godwin,  ThL  St 
W.  147;  He$keth  v.  Ihweitt,  11 
M.  &  W.  356 ;  IHmon  v.  Oark^ 
5  C.  B.  985 ;  SearUsY,  Sadgrove, 
5  E.  &  B.  639. 

(d)  8earU$  r.  Sadgrove^  snpra. 

Ifi)  It  is  Bald  to  have  been 
doubted,  whether,  in  an  action  on 
a  bill  or  note,  a  plea  of  part-pay- 
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Payment. 
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XV. 


RetiBCtatloii  of 
PAyment. 


only  of  the  apparent  consideration,  and  aUege  payment  of 
that  part,  and  on  issue  joined  the  plea  is  found  against  him, 
the  plaintiff  is  entitled  to  a  yerdict  for  the  full  amount  of 
the  note  (/). 

If  the  drawee  diseover,  after  payment,  that  the  bill  or 
check  is  a  forgery,  he  may  in  genial,  by  giving  notice  on 
the  same  day,  recover  back  the  money  (^).  And  if  he  have 
paid  the  bill  with  the  understanding  that  he  was  to  receive 
it  back,  and  do  not,  he  may  bring  an  action  to  retract  the 
payment  (A).  And  an  indorser  may  sue  on  a  bill  which  he 
has  been  induced  by  fraud  to  pay  on  behalf  oi  the  party 
liable  (t). 

Payment  under         Money  paid  Under  a  mistake  of  law  cannot  be  recovered 
mittakeoc  factor  y^g^^  ^;^j  .  y^^^  nioney  paid  under  a  mistake  of  fact,  or  even 

in  forgetfulness  of  a  fact,  may  be  recovered  back  (/). 


WlMD  p^ynant  la 
deemed  to  be 
complete. 


Money  laid  down  on  the  counter  by  a  banker's  cashier  in 
payment  of  a  check  cannot  be  recovered  back  by  action, 
though  it  were  handed  over  under  a  misapprehension  of  the 
state  of  the  drawer^s  account;  still  less  can  it  be  taken 
back  by  force  from  the  party  receiving  it  (m).  A  banker's 
counter  is  in  the  nature  of  a  neutral  table,  provided  for  the 
use  of  both  banker  and  customer.  As  soon  as  the  money  is 
laid  down  by  the  banker  upon  the  counter,  to  be  taken  up 
by  the  receiver,  the  pa3rment  is  complete  (n). 


ment  be  good  exwt  pro  tanto. 
Lord  T.  Ferrandf  18  L.  J.,  Exch. 
111.     8ed  qtuere. 

(/)  IioHm$  ▼.  Lord  ^aidttonn, 
4Q.B.  811. 

df)  See  the  Chapter  on  FoBOED 
Bills. 

(A)  AUxander  t.  Strong,  9  M. 
&W.738.  See  alao  the  Chapter  on 
Plbadino. 


(i)  B0n  y.  Buckley,  11  Exch. 
681. 

(A)  Xitehen  y.  Hismkint,  Ijtw 
Rep.,  2  C.  P.  22. 

(0  XoUy  y.  Solari,  9  M.  &. 
W.  54.  y^ 

J.,  C.  B.  80.  . ,  K€ia4^^  ^'i  ^ 

(ft)  Ibid.       ' 
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The  nature  and  effect  of  pajment,  in  the  ordinary  sense 
of  that  word,  has  already  heen  considered  in  the  Chapter  on 
Patmbnt.  The  nature  and  effect  of  such  dealings  with  the 
acceptor,  or  other  principal  debtor  as  discharge  the  drawer 
or  indorser,  is  a  subject  of  so  much  importance,  that  it  will 
form  the  subject  of  a  separate  Chapter  on  Suretyship.  In 
the  present  Chapter,  the  reader's  attention  is  requested  to 
such  observations  on  satisfaction,  extinguishment,  and  sus- 
pension, as  do  not  properly  fall  within  either  of  those  two 
divisions. 


A  simple  contract  may  be  discharged  before  breach,  with-  satup ac 
out  a  release  and  without  satisfaction  (a).    But  after  breach,  '^os, 
unless  there  be  a  release,    there  must  be  satisfaction  (5).  ^^ 
Accord  without  satisfaction  is  no  plea,  and  no  action  lies  on 
an  accord  (c). 


(a)  Langden  ▼.  Stokes,  Cra. 
Car.  888;  Com.  Dig.  Action  on  the 
Caaa  id  Avamptit,  0.,  Qmier  and 
HoUamd^s  case,  2  Leo.  214;  Sing 
▼.  GiUeH,  llA.^y^.  55;  Dohson 
▼.  Snie^  26  L.  J.,  Szch.  240;  2 
H.  h  N.  79,  8.  a 

{h)  As  to  the  waiver  of  an  ac- 


ceptance or  indorwment,  see  the 
Chapter  on  Accbptancb. 

(0)  Allen  T.  Harris,  1  Ld. 
Baym.  122;  Lynn  t.  Bruee,  %  H. 
BL  117.  Unlets  another  parson 
is  party  to  it  Hsndersen  v. 
StohaH,  6  £xch.  99. 
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Payment  of  a 

■inaller  Bam  by 

tbird  puty. 


A  BatisfactioQ  must  be  beneficial  to  the  plaintiff  ((f).  It 
has  been  considered  that  it  must  come  from  the  defendant 
or  at  least  from  some  one  who  represents  him  {e\  but  at 
this  day  probably  satisfaction  by  a  stranger  would  be  held 
good(/). 

Payment  by  the  debtor  himself  of  a  sum  smaller  than 
the  debt  is  no  satis&ction  (g).  But  payment  of  a  smaller 
sum  by  a  third  person  has  been  held  to  be  a  discharge  of 
the  whole  debt.  The  defendant  was  drawer  of  a  bill  for 
18/.  Ss.  11</.,  and  the  plaintiff  had  taken  from  the  defen- 
dant's father  9/.  in  satisfaction  of  the  whole  debt.  The 
plaintifi^  notwithstanding,  afterwards  sued  the  defendant 
ibr  the  balance:  But  Abbott,  C.  J.,  said,  "  if  the  father 
did  pay  the  smaller  sum  in  satisfaction  of  this  debt,  it  is  a 
bar  to  the  plaintiff's  now  recovering  against  the  son,  because, 
by  suing  the  son,  he  commits  a  fraud  on  the  father,  whom  he 
induced  to  advance  his  money  on  the  faith  of  such  advance 
being  a  discharge  of  his  son  from  further  liability"  (A). 
Payment  of  a  smaller  sum  may  be  a  satisfaction  where  that 


(d)  Cumber  y.  Wane,  1  Stra, 
426;  Heathcote  y.  Orookshanks,  2 
T.  R.  24. 

(fl)  Oryniei  v.  Blofield,  Cro. 
Eliz.  541;  James  y.  Itaaes,  12  C. 
B.  791;  Kemp  y.  Balls,  10  Exch. 
607;  Edgecombe  y.  Bodd,  6  East, 
294.  The  effect  of  satisfaction  by 
a  stranger  was  fnlly  discussed  in 
Jones  y.  Broadhurstf  9  C.  B.  178; 
and  see  a  yerj  learned  judgment 
deliyered  by  Mr.  Jbstice  Manle  in 
Belshaw  y.  Bush,  11 C.  B.  207,  to 
the  effect  that  satisfaction  by  a 
stranger  is  good.  See  also  Chap- 
ter XV.  It  must  be  fnlly  execated. 
James  y.  David,  5  T.  R.  141 ;  Bac. 
Ab.  8;  Walker  y.  Seaborne,  1 
Tannt  526.  Mntual  promises, 
with  an  immediate  remedy  on 
them  haye,  howeyer,  been  con- 
sidered a  good  accord  and  satisfac- 
tion. See  Com.  Dig.  Accord,  B.  4; 
Cartwright  y.  Cooke,  8  B.  &  Ad. 
701;  Good  y.  Cheesman,  2  B.  & 
Ad.  828;  bnt  see  Bayley  v. 
Moman,  8  Bing.  N.  C.  916;  5 
Scott,  94,  S.  C.  Is  not  the  distinc- 
tion tills?  If  the  mere  af;reement 
were  intended  to  be  the  satisfac- 
tion, it  need  not  be  executed;  if 
its  performance  were  intended  as 


the  satisfaction,  it  must  be  exe- 
cuted. See  Beeves  y.  Heam,  I 
M.  &  W.  828;  Sard  y.  Bhodes,  1 
M.  &  W.  168;  Lewis  y.  Lyster, 
2  C,  M.  &  R.  707.  In  the  Roman 
law,  a  stipulation  by  which  a 
former  obligation  was  taken  away 
by  the  substitution  of  a  new  one 
was  familiar.  It  was  called  No- 
yatio.  It  exists  at  this  day  in  the 
French  law.  (Code  Civil,  1271.) 
Novation  might  be  either  without 
a  change  of  persons,  sine  delega^ 
tione,  or  with  a  change  of  persons, 
cwm  delegatione.  There  might 
be  a  change  of  the  debtor's  person 
empromissio,  or  of  the  creditor's 
cessio. 

(/)  BeUhaw  y.  Bush,  ubi 
supra. 

C^)  Flteh  y.  Sutton,  6  East, 
280;  unless  the  demand  be  un- 
liquidated.    Wilkinson  y.  Byers, 

1  Ad.  &  El.  106 ;  8  N.  &  M.  863, 
S.  C;  Waiters  y.  SmiUh,  2  B.  & 
Ad.  889;  Beaumont  y.  Oreathead, 

2  C.  B.  494;  Cooper  y.  Parker,  24 
L.  J.,  C.  P.  68;  16  C.  B.  822, 
S.  C. 

(A)  Welby  y.  Brake,  1  Car.  & 
Payne,  667;  Cooper  t,  Parker,  16 
C.  B.  822. 
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smaller  sum  is  the  result  of  an  account  stated,  including 
cross  demands  (t). 


CHAPTER 
XYL 


So,  although  a  contract  bj  the  defendant  himself  to  paj  a  EDgagemaiit  bj 
smaller  sum  can  be  no  satisfaction,  unless  it  be  negotiable  (j);  ^'^'^  i'*^* 
jet  a  contract  bj  a  third  person  to  do  so  may  be.  Thus  the 
taking  a  bill  from  one  of  the  two  partners  may  operate  as  a 
satismction  of  the  joint  debt:  for  the  sole  liability  of  one 
person  may,  in  some  instances,  be  more  advantageous  than 
his  liability  jointly  with  another  (A). 

Relinquishing  a  suit,  inyolving  a  doubtful  point  of  law,  ReUnquiahinc  a 
may  be  a  good  satisfaction  (I).     So,  it  should  seem,  is  the  '*^ 
relinquishment  of  a  claim   inyolving  a  reasonable  doubt, 
though  really  unfounded  and  without  suit  (m). 

The  acceptance  of  a  negotiable  security  from  the  debtor  when  *  mu 
alone  may  be  a  satis&ction  even  of  a  debt  of  larger  tSSS^SL 
amount  (»). 

Where  a  bill  or  note,  on  which  some  person  other  than 
the  debtor  is  liable,  is  expressly  given  and  accepted  (o),  in 
full  satisfaction  and  discharge,  the  liability  of  the  debtor 
for  the  original  debt  will  not  revive,  on  the  dishonour  of  the 
substituted  instrument  (jp).  But  if  it  be  taken  generally  on 
account,  or  in  renewal,  the  original  liability  of  the  debtor 
revives  on  its  dishonour  (a).  It,  in  satisfaction  of  a  note,  a 
second  note  be  given,  and  in  satisfaction  of  the  second  note 
a  third,  the  third  note  cannot  be  pleaded  as  given  in  satis- 
faction of  the  first  (r). 

The  taking  of  a  co-extensive  security  of  a  higher  nature 
for  a  bill  or  note  merges  the  remedy  on  the  inferior  instru- 
ment. But  it  must  be  strictly  co-extensive.  Therefore,  a 
specialty  given  by  one  maker  of  a  joint  and  several  note 
does  not  merge  the  remedy  on  the  note  («). 


({)  Smith  T.  Page,  15  M.  &  W. 
683;  Perr^  v.  Atwood,  25  L.  J., 
Q.  B.  408;  6  E.  &  B.  691,  S.  C. 

if)  dihree  r.  Tripp,  15  M.  & 
W.  28. 

(Jt)  Thompson  y.Pereival,  6  3, 
&  Ad.  925;  8  N.  &  M.  667,  8.  C; 
ffonderion  t.  Stobart,  5  Exch. 
99;  and  lee  Belsha/m  t.  Bush,  11 
C.  B.  191. 

(0  Longridge  r.  jyOrvUU,  5 

B.  8c,  Aid.  117.    See  Edwards  r. 

Baugh,    11     M.     &    W.    641; 

Henellffn  r.  LUweUyn,  15  L.  J., 

.  Q.  B.  4. 


(m)  Oooh  T.  Wright,  80  L.  J., 
Q.  B.  821. 

(n)  ^bree  y.  Tripp,  15  M.  & 
W.  2a 

(p)  Mardman  y.  Bellhouse,  9 
M.  &  W.  596. 

(p)  Sard  y.  Bhodet,  1  M.  & 
W.  158;  1  TVrw.  &  Gr.  298;  4 
DowL  743;  1  G«le,  376,  S.  C. 

(q)  See  post,  Stsadman  r, 
Oooeh,  1  Eep.  8;  Ksarilake  y. 
Morgan,  5  T.  B.  518. 

(r)  Da/oid  y.  Preeee,  5  Q.  B. 
440. 

(«)  Ansell  y.  Baker,  15  Q.  B. 
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MEMTOB 

MEBOBB. 

Effect  of  wamnt 
of  ftttoroej. 

Of  tnuufer  to  an 
aooeptor. 


A  warrant  of  attomej  ia  not  an  extinguiahnent  of  the 
debt,  as  between  the  parties.  '^  Till  judgment  ia  ontared 
up,"  says  Lord  Ellenborough,  **  the  warrant  of  attorney  is 
merely  a  ooUateral  security,  and  cannot  merge  the  original 
debt"  {i). 

A  bill  indorsed  in  blank  to  one  of  several  acceptors,  and 
in  his  hands  when  due,  cannot  be  afterwards  transferred  (« ), 
so  as  to  confer  on  the  transferee  a  remedy  against  any  of  the 
acceptors;  for  there  has  been  that  which  is  an  equivalent  to 
the  performance  of  the  contract. 


OP  JUDG- 
MENT. 


Judgment  recovered  on  a  bill  or  note  is  an  extinguish- 
ment of  the  original  debt,  as  between  the  plaiotiflT  and  the 
defendant.  But  it  alone,  without  actual  satisfaction,  is  no 
extinguishment,  as  between  the  plaintiff  and  other  parties 
not  jointly  liable  with  the  original  defendant,  whether  those 
parties  be  prior  or  subsequent  to  the  defendant  (x).  Nor  is 
it  an  extinguishment,  as  between  a  party  prior  to  the  plain- 
tiff, to  whom  the  plaintiff  after  the  judgment  returns  the 
bill,  and  the  defendant  (y). 

But  a  judgement  recovered  against  one  of  several  joint 
makers  or  joint  acceptors,  though  without  satisfaction,  is  a 
good  plea  in  bar  to  an  action  against  the  others  (z).  But  a 
judgment  recovered  against  one  joint  and  several  maker  is 
no  plea  to  an  action  against  his  companion  (a). 


OF  EXECU- 
TION. 


Nor  does  the  issuing  of  execution  against  the  person  or 
goods  of  one  party  to  a  bill  extinguish  the  plaintiff's  remedy 
against  other  parties. 


Of  dlachugv 
from  execution. 


Nay,  even  the  discharging  of  one  party  from  execution, 
under  a  ca,  sa,,  though  it  is  a  satisfiiction  as  to  him,  and  a 
discharge  of  those  parties  to  the  bill  who  are  his  sureties 


SO.  QuarBy  as  to  the  effect  when 
the  note  is  joint  only.  See  Belt  t. 
Banks,  8  M.  &  G.  258,  267;  King 
T.  Hoare,  18  M.  &  W.  494,  496; 
iSTUrp^T.  ^d»«,  Scott,  N.R.  See 
ante,  Chapter  on  Acgefcance. 

(t)  Norrii  r.  Aylett,  2  Camp. 
S29;  Bell  y.  Banks,  8  M.  &  G. 
268. 

(tt)  Steele  y.  Harmer,  15  L.  J., 
Exch.  217;  14  M.  &  W.  881,  8.  C. 
Am  to  this,  see  the  judgment  of  the 


Court  of  Error,  19  L.  J.,  Exch. 
87;  4  Exch.  1,  S.  C. 

(a?)  Bajley,  386;  Claxton  y. 
Snnft,  2  Show.  441,  494;  Lnt- 
wyche,  882;  Skm.  265,  S.  C. 

(y)  2hrleton^,AUhusenf2 Ad. 
&  £.  82. 

(«)  Ward  y.  Johnson,  16  Sync's 
Amer.  Rep.  148;  Xing  y.  Juoare, 
16  M.  &  W.  494. 

(«)  Ibid. 
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parties  (c). 


CHAPTER 
XVL 


Waiving  a  ^eri  facias  against  the  goods  of  a  party  does  ot  waiving  % 
not  discharge  any  other  party  (rf),  Mifaaa*. 

Taking  security  of  a  higher  nature,  as  a  deed,  though  it  of  taking* deed, 
extinguish  the  simple  contract  debt  on  the  bill,  as  between 
the  parties  to  the  substitution,  has  no  efiect  on  the  liability 
of  the  other  distinct  parties  to  the  bill  (e),  supposing  that 
it  does  not  give  time  so  as  to  prejudice  the  condition  of 
sureties.  Indeed,  if  the  specialty  were  given  and  accepted 
as  a  collateral  security  only,  even  the  liability  on  the  bill, 
of  the  party  giving  it,  remains  unaffected  (/*)• 

If  a  bill  or  note  be  taken  on  account  of  a  debt  and  nothing  suspension. 
be  said  at  the  time,  the  legal  effect  of  the  transaction  is  this 
— ^that  the  original  debt  still  remains,  but  the  remedy  for  it 
is  suspended  till  maturity  of  the  instrument  in  the  hands 
of  the  creditor  {g).  This  effect  of  giving  the  bill  has  also 
been  described  as  a  conditional  payment  (A).  It  is  an  ex- 
ception, but  not  a  solitary  one,  to  the  general  rule  of  law, 
that  a  right  of  action  once  suspended  by  act  of  the  parties 
is  gone  for  ever(t).  The  action  for  the  original  debt  is 
equally  suspended  if  the  bill  or  note  be  given  by  a  stranger  (A), 
or  if  it  be  outstanding  in  the  hands  of  a  transferee. 

Where  a  bill  is  renewed,  holding  the  original  bill,  and  Effect  ot  renewal, 
taking  the  substituted  one,  operates  as  a  suspension  of  the 
debt  till  the  substituted  bill  is  at  maturity  (/).    And  although 
the  second  bill  for  the  principal  sum  should  be  paid,  £e 


{h)  See  Chapter  on  Indul- 
gence, poflt. 

{e)  Hayling  y.  Mulhall,  2  W. 
Bl.  1236,  the  marginal  note  of 
this  case  is  incorrect,  see  English 
y.  Darley,  2  Bob.  &  P.  61;  3  £sp. 
49,  S.  C;  Clark  y.  Clemetit,  6  T. 
R.  525;  Mayhem  y.  Cricketty  2 
Swanst.  190.  See  Michael  y. 
Myerg,  6  M.  &  G.  702. 

Id)  Pole  y.  .^brrf,  2  Chit.  125. 

(e)  Bayley,  6th  ed.  834;  Bac. 
Ah.  Extingnishment,  D. ;  Aneell 
T.  Baiter,  15  Q.  B.  20. 

(/)  Bedford  y.  Deakin,  2  B. 
&  Aid.  210;  2  Stark.  178,  8.  C. 

{g)  Kearilake  y.  Morgan,  5  T. 
R.  518;  2  Wms.  Sannd.  108  b, 


n.  c ;  Steadman  y.  Oooeh,  1  Esp.  3. 

(A)  Belshaw  y.  Bvth,  11  C.  B. 
205. 

(i)  BeUham  y.  B^uh,  11  C.  B. 
201.  See  ante.  Ford  y.  Beeeh, 
Parke,  B.,  deliyerinff^  the  jnde- 
ment  of  the  Court  of  Error,  11  Q. 
B.  867. 

(Jt)  Ibid. 

(l)  Kendrick  y.  Lomax,  2  C.  & 
J.  405;  2  Tyrw.  488,  S.  C.  See 
Bw  parte  Barelay,  7  Ves.  597; 
Bishop  y.  Jlowe,  8  M.  &  Sel.  862; 
Billon  Y.  Rimmer,  1  Bing.  100; 
7  Moore,  427,  S.  C;  Inre  London 
and  Birmingham  Bank,  84  L.  J., 
Chan.  418. 
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plaintiff  may  recover  interest  dae  on  the  original  bill  at  the 
time  when  the  second  was  given,  bj  bringing  an  action  on 
the  original  bill,  anless  it  appear  that  the  second  bill  was 
intend^  to  operate  as  a  renewal,  or  satisfaction  of  the 
whole  of  the  former  bill  (m).  If  the  second  bill  be  dis- 
charged, by  an  alteration,  an  action  may  be  brought  on  the 
first  (»). 

If,  as  we  have  seen,  a  debtor  on  a  bill  takes  out  adminis- 
tration to  his  deceased  creditor,  that  is  a  suspension  of  the 
right  of  action  (o). 

A  covenant  not  to  sue  for  a  limited  time  will  not  suspend 
the  right  of  action  (/»),  but  will  only  create  a  right  to  sue 
for  the  breach  of  covenant.  No  more  will  a  subsequent,  or 
even  a  contemporaneous,  but  collateral,  agreement  on  good 
consideration  not  to  sue  for  a  limited  time  on  a  bill  or 
note  (q). 


(mVLumley  t.  Musffrave,  4  Bing. 
N.  C.  9;  5  Soott,  280,  8.  C; 
Lumley  r.  Hudson^  4  Bing.  N.  C. 
15;  5  Scott,  288,  8.  C. 

(n)  Sloman  t.  Caw,  1  C,  M.  & 
R  471;  5  Tyrw.  174,  8.  C. 

(o)  Ante,  p.  56.  See  Lome  t. 
Peskett,  16  C.  B.  500. 


(0)  TMmbleby  t. Barron, 8  M. 
&  W.  210. 

C^)  I}[frd  V.  Beech,  11  Q.  B. 
842,  in  error;  Webb  y.  Spieer,  19 
L.  J.,  Q.  B.  85;  18  Q.  B.  894, 
S.  C,  in  error;  Man  r.  Hall,  5 
Exch.  50;  per  Parke,  B.,  Salmon 
y.  Webb,  8  H.  L.  Cas.  510;  Flight 
y.  Gray,  8  C.  B.,  N.  S.  320. 
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Ak  express  release,  relaxatioy  is  an  acquittance  under  the 
seal  of  the  releasor.  Being  a  deed,  no  consideration  is  essen- 
tial to  its  yalidity  (a). 


CHAPTER 

xvu. 

WludUta. 


A  release  by  the  holder  after  the  maturity  of  the  bilL  is  a  immm  at 
complete  discharge  as  between  the  releasor  and  his  trans-  "*^*"*^' 
ferees  on  the  one  hand,  and  the  releasee  on  the  other.    Its 
effect  on  other  parties  will  be  considered  when  we  come  to 
the  subject  of  principal  and  surety. 

But  a  premature  release,  i.  «.,  a  release  before  the  bill  is  pmiuitan 
due,  though  good  as  between  the  parties,  will  not  discharge  "b^"*^- 
the  releasee  from  the  claim  of  an  indorsee  for  value,  who 
took  the  bill  before  it  was  due,  without  notice  of  the  re- 
lease (b). 

And  a  release,  whether  before  or  after  the  maturity  of  the  By  a  iMxty  who 
bill,  b  good  as  between  the  parties,  although  the  releasor  be  **  '^  ^'^  *'^*'^*'- 
not  at  Ibe  time  of  the  release  the  holder  of  the  bUl  (c). 


(a)  Ab  to  the  diBcharge  of  cod- 
tnct  before  breach,  see  the  pre- 
ceding Chapter. 

.  ib)  Dody.Edwards,2C.  ft  P. 
60S. 

(e)  Seott  ▼.  lAfferdy  1  Camp. 
246}  9  East,  847,  S.C.    If  an  ac- 


ceptor plead  a  release  it  mnat  ap- 

Cby  hiB  plea  that  the  bill  had 
accepted  before  the  releaae 
was  given.  Askton  y.  Fretstu,n^ 
2  M.  &  G.  1;  2  Scott,  N.  R.  278, 
S.  C. 
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But  a  release  of  a  drawee  before  acceptance  is  inope- 
rative (d). 

A  release  by  one  of  several  joint  creditors  is  a  release  by 
all.  And  a  release  to  one  of  several  joint  contractors  is  in 
law  a  release  of  all  (e).  Therefore  a  release  of  one  of  two 
joint  acceptors  or  joint  indorsers  is  a  release  to  both. 

A  release  of  one  of  several  joint  debtors,  who  are  severally ^ 
as  well  &s  jointly f  liable,  is  equally  a  release  to  all,  for  judg- 
ment and  execution  against  one  would  have  been  a  discharge 
toall(/). 

But  it  has  been  held,  that  a  release  to  parties  jointly 
liable  may  in  some  cases  be  restrained  by  the  terms  of  the 
instrument  (g\  and  may  be  construed  as  a  covenant  not  to 
sue  where  such  a  construction  is  necessary  to  carry  out  the 
paramouDt  intention  of  the  deed  (A).  But  it  cannot  be  de- 
feated by  a  mere  parol  agreement  (t). 


Indeed,  the  most  general  and  sweeping  words  of  release 
may  be  qualified  and  restrained  by  the  recital  (j). 


A  oovenant  not  to  sue  amounts  in  law  to  a  release^^  But 
though  it  may  be  pleaded  as  a  release  by  the  party  to  whom 
it  is  given,  it  does  not  so  far  operate  as  to  discharge  another 
person  jointly  liable  (A).  Nor  will  a  covenant  not  to  sue, 
given  by  one  of  two  joint  creditors,  operate  as  a  release  {ly 

A  covenant  not  to  sue  for  a  limited  time,  though  (as  wb 
shall  hereafter  see)  it  discharges  sureties,  does  not^  cm  he^ 


(rf)  Drage  v.  Netter^  1  Ld. 
RaTin.  65;  Hartley  t.  Manton,  5 
Q.  B.  247;  and  see  Aihtan  t. 
lYsestun,  ante,  n.  (e),  p.  237. 

(e)  Co.  Litt^  282, a;  Mckohon 
▼.  Revill,  4  Ad.  &  Ell.  675;  6  N. 
ft  M.  192;  1  Har.  k  W.  758, 6.  C. 
So  a  release  of  one  of  several  joint 
trespassers  is  a  release  of  all;  Lit. 
8.  876. 

(/)  NichoUony.  Revill^  4  Ad. 
ft  E.  675 ;  6  N.  ft  M.  192;  1  Har. 
ft  W.  758,  8.  C.J  EffOM  v.  Thtmr 
ridge,  2  K  ft  J.  174;  25  L.  J.,  Ch. 
102,  a  C. 

(^)  Brooke  y.  Stuart,  1  Per.  & 
D.  615;  9  Ad.  ft  £.  S54,  S.  C; 
Coele  y.  2faeh^  9  Bing.  841 ;  Price 
v.  Barher^Ht.BL  B.  460;  ffender- 
ton  y.  Stoiart,  5  Exch.  99. 

(*)  Sollff  y.  Ibrbes,  2  B.  ft  B. 


38;  Willis  v.  Zh  Oastro,  27  L.  J.. 
C.  P.  248;  4  C.  B.  (N.  8.)  216, 

s  c. 

(i)  2  BoL  Ab.  412;  JUk^  r. 
Kynaeton,  2  Salk.  575 ;  2  Saand. 
47,  t;  Cheetham  v.  Ward^  1  B.  ft 
P.  680 ;  NichoUon  y.  Mevill,  nbi 
sapra,  n.  {e)\  Brooks  v.  Stuart,  9 
Ad.  ft  E.  854;  1  Per.  ft  D.  615, 
S.  C. 

(j)  Payler  y.  Homersham^  4 
M.  ft  8.  428 ;  Simons  y.  Johnson^ 
8  B.  ft  Ad.  175. 

(A)  Dean  y.  NewhaU,  8  T.  R. 
168;  Button  v.  Eyre^  6  Taunt. 
289;  Price  r.  Barker,  4  £.  ft  B. 
760. 

il)  WalmsiUy  v.  Cooj^er,  11 
Ad.  ft  Ell.  216;  3  Per.  ft  D^sr.  141 


t/v-c 
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tween  the  parties,  efiect  a  release,  or  even  a  saflpension  of      chapter 
the  action  (m),  unless  there  be  a  provision  that  it  may  be         ^^^^' 
pleaded  in  bar  (n). 

We  have  already  seen  (o)  that  the  creditor's  appointment  Appointinent  of 
of  his  debtor  as  exeoator  amonnts  in  law  to  a  release.    And  ^'^'^^  exec^itor. 
that  the  same  consequence  follows  if  one  of  several  joint 
debtors  be  appointed  executor.    But  a  debtor's  appointment 
of  his  creditor  to  be  executor  is  no  release  unless  there  be 
assets  (jp). 

The  release  of  a  debt  is  a  release  of  the  right  to  hold  any  nght  to  hcid 
securities  that  may  have  been  given  for  the  debt  (q).  JSSSSdlbt, 


(m)  TkiimbMy  ▼.  Barron,  8  M.  {p)  8m  LMee  t.  PmkeH,  16  C. 

&  W.  210.  B.  600. 

{%)  Wmtk€rr,N€vUle,9ilj.J.,  iq)  Cowper  y.  Qr49%y  7  IC.  & 

73,  Ezeli.  W.  633. 

(0)  Ante,  p.  64. 


.,  -  >. 
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OuB  law  of  principal  and  surety  is  in  substance  the  same 
as  the  Roman  law  :  not  perhaps  so  much  derived  from  it,  as 
flowing  from  the  same  natural  equities  between  creditor, 
principal  debtor,  and  sureties.  ''Pro  eo  qui  promittit  solent 
alii  obligari,  qui  fidejussores  appellantur ;  quos  homines  acci- 
pere  solent  dum  curant  ut  diligentius  sibi  cautum  sit"  (a). 

A  party  liable  on  a  bill  sometimes  bears  to  the  holder  the 
relation  of  principal  debtor,  sometimes  of  surety  only. 


(a)  Imt.  8,  20.  See  as  to  the 
Roman,  Dutdi  law,  and  the  old 
French  law,  M*Dcnald  t.  Bellf  8 


Moore,  P.  C.  C.  815;  BeUingkam 
V.  Frere,  1  Moore,  P.  C.  C.  838. 


r 
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The  contract  of  soretjahip  is  a  contract  uberrima  Jidei, 
Therefore^  where  there  is  any  misrepresentation,  or  any  fraa- 
dolent  concealment  of  any  material  fact,  which  »ct  if  known 
might  have  induced  the  surety  not  to  enter  into  the  contract, 
that  contract  is  void  from  the  beginning,  as  between  the  cre- 
ditor and  the  surety  (b).  But  mere  non-disclosure  of  the 
state  of  accounts  by  the  creditor  to  the  surety  will  not  avoid 
the  contract  (c). 

It  is  a  general  rule  of  law,  that  a  discharge  of  the  principal 
is  a  discharge  to  the  surety.  For  the  engagement  of  the 
surety,  being  but  an  accessory  to  the  principal's  agree- 
ment {d)y  terminates  with  it.  If,  notwithstanding  this  re- 
lease of  the  principal  debtor,  the  creditor  could  sue  the 
surety,  he  would  evade  the  efibct  of  his  own  discharge  to  the 
principal,  and  regain  a  debt  which  he  may  have  relinquished 
for  a  valuable  consideration,  or  at  least  by  his  deliberate  act. 
Besides,  were  the  surety  obliged  to  pay  the  creditor,  the 
surety  must  either  be  allowed  to  resort  to  his  principal,  or 
he  must  not.  If  he  may,  then  the  principal  will  lose  the 
benefit  of  that  discharge  which  he  received  from  the  creditor ; 
if  he  may  not,  the  loss  occasioned  by  the  creditor's  stipula- 
tion with  the  principal  will  fall  on  the  surety.  Further,  it 
is  a  doctrine  of  equity  that  the  surety  is  entitled  to  all  the 
remedies  which  the  creditor  has  against  the  principal,  and 
the  creditor  by  releasing  the  principal  would  prejudice  those 
remedies.  It  is  evident,  from  these  considerations,  that  the 
only  rational  and  equitable  rule  is,  that  which  is  well  esta- 
blished both  in  law  and  equity,  namely,  that  a  discharge  to 
the  principal  is  a  discharge  to  the  surety. 

Li  inquiring  into  the  effect  of  a  discharge  or  indulgence  PiTi«ion  of  um 
by  the  holder,  to  parties  liable  on  a  negotiable  instrument,  ^^^^^ 
let  us  consider, — 1st.  What  parties  to  a  bill  or  note  are  prin- 
cipals, and  what  parties  are  sureties ;  2ndly.  What  conduct 
of  the  holder  will  discharge  the  surety ;  3rdlv.  How  the  dis- 
charge of  the  surety  may  be  prevented ;  4thly.  How  it  may 
be  waived ;  6thly.  What  conduct  of  the  creditor  to  the  surety 
will  discharge  the  principal  debtor ;  and,  lastly,  add  a  few 
words  on  the  rights  of  sureties. 


(h)  See  Owen  y.  Homan^  4  H. 

of  L.    Cas.   997;    Hamilton    y. 

Watton,  12  C.  &  F.  109 ;  NoHh 

.Brituh  Inturanee  Company  j. 

Lloyd,  10  Exch.  623. 

ie)MamiUonY.  Watson;  NoHh 
British  Imura/nce  Company  y. 
Idoyd,  Bapra.  Bat  Bee  Railton  y. 
Mattkowi,  10  C.  &  F.  934,  and 

B. 


the  obsenratioos  of  Parke  aod 
Alderson,  BB.,  thereon  in  North 
Brituh  Imuranoe  Company  y. 
Lloyd. 

(^  Nam  fidejosBomm  obliffatio 
accesdo  est  principalis  oMiga- 
tionis,  nee  pins  in  accessione  po. 
test  esse,  qnam  in  principali  re. 
Instit.  8,  20,  5. 

R 
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First  What  parties  to  a  bill  are  principals^  and  what  par- 
ties are  sureties. 

Suppose  the  bill  to  have  been  accepted  and  indorsed  for 
value.  The  acceptor  is  the  principal  debtor,  and  all  the 
other  parties  are  sureties  for  him,  liable  only  on  his  default. 

But  though  all  the  other  parties  are,  in  respect  of  the 
acceptor^  sureties  only,  thej  are  not,  as  between  themselvesy 
merely  co-sureties,  but  each  prior  party  is  a  principal  in 
respect  of  each  subsequent  party.  For  example,  suppose  a 
bill  to  have  been  accepted  by  the  drawee,  and  afterwards 
indorsed  by  the  drawer  and  by  two  subsequent  indorsers  to 
the  holder.  As  between  the  holder  aud  the  acceptor,  tiie 
acceptor  is  the  principal  debtor,  and  the  drawer  and  in- 
dorsers are  his  sureties.  But  as  between  the  holder  and  the 
drawer,  the  drawer  is  a  principal  debtor,  and  the  subsequent 
indorsers  are  his  sureties.  As  between  the  holder  and  the 
second  indorser,  the  second  indorser  is  the  principal,  and 
the  subsequent  or  third  indorser  is  his  surety.  A  discharge, 
therefore,  to  the  prior  parties,  the  principals,  is  a  discharge 
to  the  subsequent  parties,  the  sureties ;  but  a  discharge  to 
the  subsequent  parties,  the  sureties,  is  not  a  discharge  to  the 
prior  parties,  the  principals  (e). 

Where  a  bill  is  payable  to  the  order  of  a  third  person,  the 
payee  is  a  subsequent  party,  and  so  a  surety  for  the  drawer. 
He  stands  in  the  same  situation  as  the  first  indorsee  and 
second  indorser  of  a  bill  drawn  payable  to  the  indorser's 
order  (/). 

It  follows,  therefore,  that  a  discharge  to  the  acceptor  is  a 
discharge  to  all  the  parties  to  the  bill ;  for,  if  they  were  still 
liable,  they  could  eitiier  sue  the  acceptor  or  they  could  not. 
If  they  could,  the  discharge  to  the  acceptor  would  be  frus- 
trated ;  if  they  could  not,  they  must  pay  the  bill  without  a 
remedy  over,  which  would  extend  their  liability  beyond  their 
contract  So,  a  discharge  to  an  indorser  is  no  discharge  of 
the  prior  indorsers,  for  they  have  no  remedy  against  the  dis- 
charged indorser ;  but  it  is  a  discharge  of  the  subsequent 
indorsers,  for  if  the  holder  could  notwithstanding  recover 
against  them^  and  they  could  recover  against  the  prior  dis- 


(e)  Where  a  bill  of  exchange  is 
drawn  by  one  person  upon  an- 
other, and  a  thira  parhr  subscribes 
his  name  under  that  of  the  drawer, 
adding  the  word  ''surety"  to  his 
signature,  it  has  been  held  in 
America,  that  the  undertaking  of 
such  third  party  is  with  the  payee 


or  subsequent  holder,  that  the  bill 
shall  be  accepted  and  paid,  but 
he  incurs  no  obligation  to  the 
drawees.  See  Byles  on  BUls,  6th 
American  ed.  878. 


& 


(f)  Claridjge  v.  DdUon,  4  M. 


^Q. 
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charged  indorsery  his  discharge  would  be  frustrated ;  if  they      chaftbb 
ooold  not,  they  must  pay  the  bill  without  a  remedy  over  {g).  ^^'"' 


It  was  formerly  held,  that  where  a  bill  was  accepted  on  aooommoda- 
without  consideration  for  the  accommodation  of  the  drawer,  ^'^^^^'^ 
the  drawer  was  to  be  considered  the  principal  debtor,  and 
the  acceptor  as  his  surety ;  and,  therefore,  tiiat  time  given 
to  the  drawer  would  discharge  the  acceptor  (A),  but  time 
given  to  the  acceptor  would  not  discharge  the  drawer  (t). 
But  this  distinction  has  since  been  overruled  {j) ;  and  in 
Courts  of  Iaiw  at  least  the  acceptor,  in  all  cases  of  accom- 
modation bills  as  well  as  others,  is  considered  as  the  prin- 
cipal debtor,  though  the  holder,  at  the  time  of  making  the 
agreement,  or  even  of  taking  the  bill,  knew  the  acceptance 
to  have  been  without  value  (k).  It  is  otherwise  in  equity 
where  the  holder  had  notice,  and  the  equitable  doctrine  is 
available  under  an  equitable  plea  (/). 

As  the  acceptor  is  at  law  in  all  cases  the  principal  debtor  on  promiaMuj 
on  a  bill,  so  the  maker  is  at  law  the  principal  debtor  on  a  °^^^^ 
note,  though  it  be  given  by  the  maker  to  the  payee  without 
consideration  (m),  and  the  holder  take  it  with  notice  of  the 
absence  of  consideration  (n). 

The  indorsers  of  a  note  severally  stand,  as  principals  or 
sureties,  in  the  same  situation  as  the  indorsers  of  a  bill. 

(^)  Smith  T.  Know,  8  Esp.  46 ;  t.  Bere^ord,  6  Dow,  233;  and  by 

Claridge  y.  IkiUo%,  4  M.  &  Sel.  tilie  late  Master  of  the  Bollfl,  Sir 

232;  HaU  y.  Cole^  6  Ncy.  &  M.  John  Leach.    As  to  the  mie  in 

184;  4  Ad.  &  EL  577;  1  Har.  &  equity,  see  howeYer  HoUier  v. 

W.  723,  S.  C.  Byre,  9  Clark  &  F.  46;  Strong  y. 

(A)  Lasgttm  y.  Peia,  2  Camp.  tb^ter,  17  C.  B.  201 ;  Daviei  y. 

186;  eee  YaUap  y.  Mer$,  1  B.  &  Stainbank,  6  De  6.,  Mac  ft  G. 

Ad.  698.  679.  An  aGoommodati<m  acceptor 

(i)  CoUatt  Y.  Baigh,  3  Cunp. .  who  pm  the  creditor  is,  it  seems, 

281.  entitlea  to  all  instraments  and 

ij) F^ntwmy. PoeoekfbTtaait,  secnritieB  i^Yen  by  the  principal 

192;  1  Marsh.  14,  S.C.;  6^it»tr#  debtor.     Dowhiggin  y.  Boumey 

Y.   BoUettony  5  Taont.  551;  1  Ton.  115;    Wodshou$e  y.  Ihre- 

Marsh.  207,  S.  C. ;  SmUh  y.  Jonei,  brother,  25  L.  J.,  Q.  B.  22 ;  5  £. 

2  £.  ft  B.  50,  note.  ft  B.  277,  S.  C. ;  and  see  now  the 
(  A)  *•  I  think,"  says  Parke,  J.,  statutable  rule  19  ft  20  Vict,  c  97, 

**  tliat  the  decisicn  in  IhntMm  y.  s.  5 ;  Pearl  y.  Beacon,  24  BeaY. 

Jhfeoeh  was  good  sense  and  good  186;  1  De  O.  ft  J.  461;  26  L.  J., 

law.**    Price  y.  Edmmndi,  10  B.  Chan.  761,  6.  C 

&  C.  578;  Harrieon  y.  Ckurtanld,  (i)  Baileg  y.  Edwardt,  84  L. 

3  B.  ft  Ad.  36;  MehoU  y.  NbrrU,  J.,  Q.  B.  41 ;  4  B.  ft  8.  761,  S.  C. 
8  B.  ft  Ad.  41.    The  doctrine  laid  (m)  Carttairt  y.  BolleHon,  5 
down  in  Pentwn  y.  Poooch  has,  Tannt.  551 ;  1  Marsh.  207,  8.  C. 
howerer,  been  doubted  in  equity  by  («)  NiehoU  r.  Morris,  3  B.  ft 
Lord  Eldon.    Ew  parte  Olendin-  Ad.  41. 

nimg.  Bock.  517;  Banh  of  Ireland 
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On  a  joint  uid 
Mveimliiot^ 


WHAT  CON- 
DUCT OP  THB 
CREDITOR 
DOBS  OE  DOBS 
NOT  DIS- 
CHARGE THB 
BUBETT. 


When  of  a  joint  and  several  note  one  maker  is  in  reality 
principal  and  tiie  other  surety,  yet  it  is  no  defence  at  law 
that  one  is  principal  and  the  other  is  surety,  that  this  was 
known  to  the  creditor  at  the  time  of  the  contract,  and,  con- 
sequently, that  the  surety  is  discharged  by  time  given  to 
the  principal  (o).  But  such  a  defence  is  plainly  available 
in  equity  (/?),  and  therefore  may  be  the  ground  of  an  equitable 
plea. 

Secondly.  As  to  what  conduct  of  the  creditor  will  dis- 
charge the  surety. 

The  creditor  must  not,  as  we  have  already  seen,  conceal 
from  the  surety  any  stipulation  in  the  original  contract,  dis- 
advantageous to  the  principal  debtor.  Such  concealment  is 
a  fraud,  and  releases  the  surety  {q). 


io)  Price  v.  Edmunds,  10  B.  & 
C.  678;  Pcrfeet  v.  Mnrgrave,  6 
Price,  111;  Manley  t.  Boycott,  2 
E.  &  B.  46 ;  Strong  v.  Ibtter,  17 
C.  B.  201;  Hollicr  v.  Eyre,  9 
Clark  &  F.  45.  Bnt  endence  to 
Uiat  effect  has  been  admitted. 
Gwrrett  v.  JmXI,  1  8.  N.  P.  11th 
ed.  407;  Ball  t.  Waioox,  1  M.  & 
Rob.  68.  In  Clarke  v.  WiUon,  8 
M.  &  W.  208»  it  was  intended  to 
have  raised  tiie  qnestion,  bnt  on 
demarrer  to  defendant's  plea 
jadgment  was  given  for  the  plain- 
tiff. In  Iteee  ▼.  Berrington,  2 
Yes.  Jan.  540,  Lord  Longhboroagh 
says,  referring  to  legal  obliga- 
tions, "that  where  two  are  bonnd 
jointly  and  Bererally,  the  sarety 
cannot  aver  by  pleading  that  he 
is  bonnd  as  sarety."  S^  Askbee 
Y.  Pidduek,  1  M.  &  W.  564, 
and  2%ompion  t.  Cluhley,  1  M. 
&  W.  212.  Bnt  in  equity,  a 
snretymayaTer  and  prove  that  he 
was  only  a  surety,  though  the  bond 
was  joint  and  several.  Heath  v. 
Key,  1  Y.  &  J.  434;  Nitbett  v. 
Smith,  2  Bro.  C.  C.  681 ;  Skip  v. 
Hucy,  3  Atk.  91.  The  authorities 
are  contradictory;  but,  on  prin- 
ciple, such  evidence  is  inadmissible 
at  law  as  against  the  creditor;  for 
it  is  parol  evidence  to  make  a 
wiittencontract  conditional,  which, 
on  the  face  of  it,  is  absolute.  The 
evidence  does  not  show  absence  of 
consideration  as  in  the  case  of  an 


accommodation  acceptance.  Be- 
sides, the  introduction  of  such  evi- 
dence might  affect  an  innocent  in- 
dorsee with  stipulations  of  which 
he  had  no  notice.  But  when  the 
question  arises  not  between  the 
creditor  and  his  debtors,  but  be- 
tween those  debtors  themselves, 
whether  one  was  principal  and  the 
other  was  snre^,  parol  evidence 
is  admissible  at  law,  as  in  such  a 
case  it  clearly  is  in  equity.  Cray- 
thorne  v.  Smnbwme,  14  Ves.  170; 
see  p.  8;  Reynolde  v.  Wheeler,  80 
L.  J.,  C.  P.  360. 

ip)  Bollier  v.  Eyre,  9  C.  &  F. 
45;  Ikmet  v.  Stainbank,  6  De  G. 
Mac.  &  G.  679.  See,  however, 
Strong  v.  Fetter,  supra.  But  this 
case  was  reflected  on  in  Pooley  v. 
Harradine,  7  E.  &  B.  431 ;  and  see 
'Mvtual  Loan  Fund  v.  Sudlow, 
28  L.  J.,  C.  P.  108;  Rayner  v. 
Fuuey,  28  L.  J.,  Excb.  182; 
Taylor  v.  Burgess,  29  L.  J.,  Exch. 
7;  6  H.  &  N.  1,  S.  C;  and  maybe 
considered  to  have  been  finally 
overruled  by  the  Court  of  Ex- 
chequer Chamber  in  Oreenough 
V.  McClelland,  30  L.  J.,  Q.  B.  16. 

(q)  Pidcoek  v.  Bishop,  8  B.  & 
C.  606;  6  D.  &  B.  606,  S.  C;  May- 
hew  v.  Crickett,  2  Swan.  198; 
Stone  V.  Compton,  6  Binf.  N.  C. 
142;  6  Scott,  816,  S.  C. ;  Jackson 
V.  Duohaire,  8  T.  R.  661;  Cecil 
y.piaAgttm,  1  Anst.  202;  Middle- 
tony.  Lord  Onslox,  1  P.  Wms. 
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And  the  surety  is  discharged  if  the  actual  original  con-      chapteb 
tract  between  the  creditor  and  the  principal  debtor  varies  in         ^v^i^ 
the  slightest  degree  from  that  for  which  the  surety  had  sti- 
pulated (r). 

So,  in  all  transactions  subsequent  to  the  original  contract, 
the  surety's  remedies,  both  at  law  and  in  equity,  against  the 
principal  debtor,  whether  in  his  own  name  or  in  the  name  of 
the  creditor,  must  be  preserved  intact  by  the  creditor  («). 

The  holder  of  a  bill  of  exchange  is  not  obliged  to  use 
active  diligence  in  order  to  recover  against  the  acceptor  (/), 
in  the  absence  of  any  agreement  to  do  so.  He  may  defer 
suing  him  as  long  as  he  pleases  ;  he  may  even  promise  not  to 
press  him,  or  not  to  sue  him,  if  the  promise  be  not  binding 
in  law.  Thus,  where  the  executrix  of  an  acceptor  verbally 
promised  to  pay  the  holder  out  of  her  own  estate,  provided 
he  would  forbear  to  sue,  and  he  forbore  accordingly,  it  was 
held  that,  the  agreement  being  invalid  under  the  Statute  of 
Frauds,  the  drawer  was  not  discharged  (u). 

But,  if  the  holder  once  destroy  or  suspend,  or,  by  a  binding 
agreement  with  the  acceptor  (v),  contract  to  destroy  or  sus- 
pend, his  right  of  action  against  the  acceptor,  the  drawer 
and  indorsers  are  at  once  discharged,  unless  the  agreement 
giving  time  contain  a  stipulation  that  the  holder  shall,  in 
case  of  default,  have  judgment  at  a  period  as  early  as  he 
could  have  obtained  judgment  if  hostile  proceedings  had 
continued  (x).  But  if  the  agreement  contain  a  stipulation 
that  a  judgment  shall  be  given,  it  is  not  necessary  to  aver  in 
a  plea  disclosing  such  an  agreement  that  the  time  within 
which  the  plaintiff  might  have  obtained  judgment  was  post- 
poned (y).  That  it  was  not  must  either  be  specially  replied, 
or  may  possibly  (if  the  form  of  the  averment  in  the  plea 

768;  Brown  v.  Wtlkinson,  18  M.  717;  1  M.  &  P.  764;  8  C.  &  P. 

&  W.  14.  214,  S.  C. 

(r)  See  Bonsor  v.  Cox,  4  Beav.  (t>)  leaser  v.  Jordan,  26  L.  J., 

879;  affirmed  on  appeal,  4  Bear.  N.  S.,  Q.  B.  288;  8  £.  &  B.  808, 

388;  6  Beav.  110—118.  S.  C.    But  an  agreement  with  a 

(#)  And  see  as  to  the  doty  of  stranger  inll  not  hare  this  effect. 

the  creditor,   Watts  v.  Shuttle-  Ibid.   See, however,  iy(>» v. -fifo/^  /-  m     ^^^ 

nwrtA,  5  H.  &  N.  286;  affirmed  on^  6  M,  &  W.  260.  ^  -  f^  UJ jC  pT^^^ 

appeal,  \^\^{/fyc^^t^'a^^tCl£'    (j«)  Kennard  v.  Knott,  4  M.  &  ^ 


(0  OrmejVTomgy  Holt,  N.  F.XWt.  474;  Michael  v.  M^ert,  6  M. 
84;  i^re  v.  Bveretty  2  Russ.  881  \^^l  Gr.  702.  Receipt  of  interest  in 
8  Mer.  278 ;  Trent  Naviaation  v.2?»d?ance  is  not  necessarily  a  giving 
Harle^,  10  East,  84;  nnfess  there>^'  of  time.  Bayner  v.  Fuiiey,  28 
be  a  stipulation  that  the  creditor  L.  J.,  Exch.  132. 
is   on  default  to  sae  the  debtor  (y)  Kennard  v.  Knott,  4  M.  ft 

without  delay.    Bank  of  Ireland      Or.  474;  Isaac  v.  Daniel,  16  L.  J., 
V.  Bererford,  6  Dow.  288.  Q.  B.  149;  8  Q.  B.  600,  8.  C.  j 

(«)  Philpat  v.  Briant,  4  Bing.      Moss  y.  Hall,  6  Exch.  46. 
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admits  of  it)  be  proved  under  a  traverse  of  an  actual  for- 
bearance (z). 

If  the  creditor  engages  with  the  surety  that  he  will 
enforce  payment  from  the  principal  debtor  within  a  certain 
time^  his  neglect  to  do  so  is  a  good  defence  in  equity  (a). 


Receipt  of  pay- 
ment. 


^^ 


fj 


t^' 


J^ 


Payment  by  the  principal  of  course  discharges  the  surety.  ^  ^ 
/*The  acceptor  of  a  bill,  or  maker  of  a  note,  is  bound  topay    ^ 
,  ^  %TL  the  day  the  bill  or  note  falls  due,  and  therefore  he  cannot 

^  plead  in  his  own  discharge  a  subsequent  tender  (6).    But  it 

'^yQ*  has  been  held  that  an  indorser  has  a  reasonable  time  within 
which  to  pay  the  bill ;  and  if  he  pay,  or  tender  payment, 
W        within  a  reasonable  time,  and  belbre  writ  issued,  perhaps  he 
discharges  himself  (c).    And,  therefore,  payment  by  the  ac« 
^  ^    ^  X.Jy  ceptor  or  maker,  though  afto*  the  note  has  been  dishonoured, 
^       if  within  a  reasonable  time,  and  with  interest,  and  before 
action  brought  against  the  indorser,  or  a  tender  of  such  pay- 
ment, though  it  would  not  discharge  himself,  would,  it  should 
seem,  discharge  the  indorser. 


7? 


Release. 


Coremmt  not  to 
sue. 


A  release  to  the  acceptor  or  maker  discharges  the  in- 
dorsers ;  and  a  release  of  one  of  several  joint  acceptors  or 
makers  is  a  release  of  all.  But  if  it  appear  on  the  face 
of  the  deed  that  it  was  the  paramount  intention  of  the 
parties  that  the  others  should  be  held  liable,  this  intention 
will  be  carried  into  effect  by  disregarding  the  form  of  the 
deed  and  construing  the  release  as  a  covenant  not  to  sue  {d). 

But  a  general  covenant  not  to  sue  discharges  the  sureties, 
for  that  will  enure  as  a  release  (e) ;  or  a  covenant  not  to  sue 
within  a  particular  time  (/*),  though  it  do  not  in  law  amount 
to  a  release,  or  suspend  the  action  {g).  ^     /^  an.  ^T^ 


(2)  In  some  of  the  American 
States  dae  diligence  is  required. 
See  the  authorities  in  Byles  on 
Bills,  5th  American  ed.  p.  888. 

(a)  Laivrence  ▼.  Wdi7n$leyf  81 
L.J.»C.P.  U3;  Watson Y.AlGorkf 
22  L.  J.,  Chan.  858 ;  4  De  G., 
Mac.  ft  G.  242. 

(6)  Hume  T.  Peploe,  8  East, 
168. 

(<?)  Walker  y.Barfies,  5  Taant, 
240;  1  Marsh.  86,  S.  C;  Soward 
T.  Palmer,  2  Mood.  274;  8  Taant. 
277;  but  see  Siggert  v.  LewiSf  I 
C,  M.  &  R  870;  4  Tyr.  847;  2 
Dowl.  681,  S.  C. 

id)  Solly  y.  Ibrbes,  2  Bro.  & 


Bine.  S8;  ffBndergon  y.  Stobart,  5 

Ex^  991  Price  r.  Barber,  4  E,& 

B.  760^aA/#*    \40s/£n^  /.n, 
{e)  Com,  Dig.  Relea^.  ^  y  ^jp  ^ 

(  /)  At  loMy  a  parol  agreement    ^  ^      'I 

\xj  the  creditor  not  to  sue  the  i^Tm^^f^'^-^-J^*^ 

opal  is  no  discharge  to  the  surety  S3, 

of  a  liability  he  has  contracted  by 

deed.  Davey  y.  PrendeTara<u^  6 

B.  ft  Al.  187,  recognized  m  Price 

y.  Udmunds,  10  B.  ft  C.  582; 

Bulteel  y.  Jarrold,  8  Price,  467; 

Cbcks  y.  Nash,  9  Bing.  346;  2  M. 

ft  Sc  434,  S.  C;  Bed  vide  Archer 

y.  Brale,  4  Bing.  464 ;  1  M.  ft  P. 

285,  S.  C;  but,  in  equity,  the 

creditor's  giving  time  to  the  prin- 


I^iMcipai  fljul  Swreiy, 
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So  also  will  a 
makes  Ifae  acceptor  his  executor, 


Tberelbre,  if  the  holder 
,   the  ittdorters  are  dis- 


A  written  or  verbal  agreement,  on  good  consideration  {k\ 
not  to  soe  the  acceptor  at  alU  or  not  to  soe  him  within  a 
specified  time^  discharges  the  drawer  and  indorsersfi) ;  but 
if  SQch  agreement  be  without  consideration,  or  oyierwise 
▼oid  in  law,  the  indorsers  are  not  dischaiged  (j^  Js  i ' 


CHArrcK 
xriiL 


takiw. 


■otto 


V  >^ - 


\  r 


-^.  '^■•V  ^  \  .—it .  , '  ^rf\  4^^ 


% 


The  ta£iDg  of  a  new  ImU  from  the  acceptor,  pajal>le  at  a 
Ibtnre  daj,  discharges  the  indorsers  (i). 

Misappropriating  or  misusing,  or  losing  any  security  for 
the  debt  held  by  the  creditor,  dischaiges  Uie  surety  (/). 

Discharging  the  acceptor  or  a  prior  indorser  fVom  exe- 
cution against  tiie  person,  dischaiges  the  other  indorsers  ; 
but  discharging  a  subsequent  indorser  from  execution 
afibrds  no  defence  to  a  prior  indcM'ser  (m).  A  second  exe- 
cution against  the  person  of  the  same  debtor  who  has 
been  once  discharged  is  not  absolutely  void,  and  there- 
fore a  man  may  be  taken  again  if  he  has  so  agreed  (it). 


c 


t  ^ 


opal,  althoagh  by  a  parol  agree- 
BMBt^  10  a  discharge  to  th«  surety 
of  aliabilitj  created  by  deed.  Reet 
▼.  Berrimgtwi^  2  Yes.  jnn.  MO; 
BMeel  ▼.  Je/rroU^  8  Price,  467; 
et  Tide  Qmbe  y.  Woolf,  8  Bing. 
161;  1  M.  ft  Sc.  241,  S.  C;  B^m- 
wutker  y.  Mo&rf,  3  Price,  214;  7 
Priee,  228 ;  BUke  y.  White,  1  T. 
ft  C.  Exch.  Oa.  420.  As  to  dr- 
cnmstances  under  which  a  Court 
of  Equity  will  interfore,  see  Heath 
T.  Ay,  1  T.  ft  J.  434.  But  a 
eoreoant  not  to  sue  upon  a  sim- 
ple contTKt  for  a  limited  time,  is 
not  pleadable  in  bar  to  an  acti<m 
on  toe  contract  aninst  the  princi- 
pal debtor.  Thiwile^r.Barrtm^ 
3  M.  ft  W.  210. 

(g)  Quetre,  as  to  the  effect  of 
indulgence  as  to  part  of  the  sum 
due.  See  Mayhem  y.  Criehett,  2 
SwmaL  189. 

(A)  The  Court  will  not  estimate 
the  Yalne  of  the  consideration. 
That  would  be  to  inquire  whether 
the  bugaan  were  a  good  one  or 
not    Mou  T.  Hall,  5  Exch.  50. 


(0  Ibid. 

(j)  Arundel  Banh  t.  (Ukle, 
KB.  1817;  Chitty,  Mi  ed.  413;  2 
Chit.  835,  &  d  Wmi99i^  t. 
Whitaher,  2  Marsh.  383;  7  Taunt 
53,  S.  C;  Briekwood  ▼.  Ammis,  5 
Taunt  614;  1  Marsh.  260,  S.  C; 
PhUpat  r.  BrUmt,  4  Bing.  717;  I 
Moa  ft  P.  754;  3  C.  ft  P.  244, 
S.  C.  See  the  American  authori- 
ties in  Byles  on  Bills,  5th  Ame- 
rican ed.  p.  385. 

{h)  Gouid  Y.  JSff&am,  8  East 
576;  Bmgliih  y.  DarUy,  2  &  ft  P. 
62;  3  Esp.  49,  S.  C. 

{I)  Pearl  r.  Beaean^  24  Bear. 
186:  1  De  G.  ft  J.  461|  26  L.  J., 
Ch.  761,  S.  a 

(m)  Hayling  y.  Mulhall,  2  Bla. 
1235.  In  the  marginal  note  of  this 
case,  the  words  **  prior**  and  "sub- 
sequent** are  transposed.  See 
BnalUh  Y.  Barley,  2  B.  ft  P.  62; 
3  Esp.  49,  S.  C. 

(a)  Atkin$tm  y.  Bayntnn,  1 
Bin|^.  N.  C.  444;  1  Scott,  404, 
S.  C 


III  Mcorittsi. 
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And  it  is  conceived  that  where  the  holder  of  a  bill  has 
seized  the  acceptor's  goods  in  execution^  he  is  in  the 
position  of  a  creditor  holding  the  security  of  a  principal 
debtor,  and  maj  so  conduct  himself  as  to  discharge  die 
sureties  (o). 


Part-pajrmeut. 


Part-pajment  by  the  principal  or  by  the  surety  will  only 
discharge  the  surety  (p),  pro  tanto. 


OiTertoglve 
time. 


A  mere  offer  to  give  time  to  the  acceptor  not  acted  upon 
will  not  discharge  the  drawer  {q). 


Cognovit,  war- 
rant of  attorney, 
or  Judge's  order. 


The  taking  a  cognovit  or  warrant  of  attorney  or  judge's 
order  from  the  acceptor,  though  payable  by  instalments,  will 
not  discharge  the  indorsers,  provided  the  last  instalment  be 
not  postponed  beyond  the  period  when,  in  the  ordinary 
course  of  the  action,  judgment  and  execution  might  have 
been  had(r).  But  tiie  instrument  must  be  executed  with 
the  statutory  formalities  («). 


ip)  "It  is,*'  says  Lord  Eldon, 
**  a  qnestion  fit  to  be  tried  at  law, 
whether,  if  a  party  takes  out  exe- 
cntion  on  a  bill  of  exchange,  and 
afterwardB  waives  that  execution, 
he  has  not  discharged  those  who 
were  sureties  for  the  dae  payment 
of  the  bill.  The  principle  is,  that 
he  is  a  trostee  of  his  execution  for 
all  parties  interested  in  the  bill." 
Mayhem  v.  Oriekett,  2  Swanst. 
190,  and  see  Smith  v.  Winter ^  4 
M.  &  W.  467;  Lake  v.  BruUon, 
26  L.  J.,  Ch.  842. 

But  it  has  been  decided,  that 
the  withdrawing  of  an  execution 
aeainst  the  gooAa  of  an  acceptor 
Mnll  not  di«:harge  the  drawer, 
against  whom  judgment  had  been 
obtained,  and  that  the  rule,  that 
giving  indulgence  to  an  acceptor 
without  the  consent  of  the  drawer 
discharges  such  drawer,  does  not 
apply  after  judgment.  Pole  v. 
iWd,  2  Chit  126;  Bray  v.  Man- 
$an,  8  M.  &  W.  668;  but  see 
Er^lish  v.  Barley,  2  B.  &  P.  62; 
8  Esp.  49,  S.  C.  It  is  conceived 
that  when  the  obligation  of  a 
surety  is  pursued  to  judgment,  he 
is,  at  law,  no  longer  surety,  but 


an  absolute  debtor,  yet  that  equity, 
regarding  the  substance  and  not 
the  form  of  his  obligation,  may 
consider  him  still  a  suretv,  entitled 
to  all  the  securities  whicn  the  cre- 
ditor holds,  and  perhaps  discharged 
by  indulgence  to  the  principal. 
Vide  Bray  v.  Mansonf  ubi  supra. 
But  a  decree  in  equity  against  the 
surety  prevents  the  subsequent 
giring  of  time  from  discharging 
uie  surety.  Jenkins  y.  Bobertsofif 
23  L.  J.,  Ch.  816;  2  Drew.  351, 
S.  C. 

ip)  Walwyn  v.  St.  Qventin,  I 
B.  &  P.  652;  2  Esp.  515,  S.  C. 

(^)  Hewet  y.  Goodrich,  2  C.  & 
P.  468;  Badnall  v.  Samuel,  3 
Price,  521. 

(r)  Jay  y.  Warren,  1  C.  &  P. 
532;  and  see  Lee  v.  Levy,  6  Dowl. 
&  R.  475;  4  B.  &  C.  390;  1  C.  & 
P.  663,  S.  C;  B[ulme  v.  Coles,  2 
Simon,  12;  Stevensan  v.  Roehe,  9 
B.  &  C.  707;  Price  y.  Edmvnds, 
10  B.  &  C.  578;  Kennard  v.  Knott, 
4  M.  &  G.  474;  WhUfield  v. 
Bodges,  1  M.  &  W.  679. 

(js)  Watson  v.  Alcoek,  1  Sm.  & 
G.  319;  4  De  Gex^  M.  &  G.  242. 
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The  obtaining  of  a  judgment  against  any  one  party,  with- 
out satisfaction,  is  no  discharge  of  any  other  party  {t). 


CHAFTEfi 
XVIII. 

Judgment 

If  the  acceptor  become  bankrupt,  the  holder  may  prove  Bankruptcy, 
and  receive  a  dividend  without  prejudice  to  his  remedies 
against  other  parties,  for  the  acceptor  is,  in  case  of  bank- 
ruptcy, discharged,  not  by  the  act  of  the  holder,  but  by  act 
of  hiw  (m). 

Upon  the  same  principle,  if  the  acceptor,  being  charged  inaoiTency. 
in  execution  at  the  suit  of  the  indorsee,  have  been  discharged 
under  the  old  Insolvent  Act,  the  indorsee  has  his  remedy 
against  the  drawer  (x). 

But  if  the  holder  voluntarily  accepts  a  composition,  the  ccmipoanding. 
indorsers  are  discharged  (y). 

Though  the  taking  of  a  fresh  bill  from  the  acceptor  in  coiiatemi 
lieu  of  the  dishonoured  bill  discharges  the  other  parties,  it  ■«<^"'*'3^- 
will  not  have  the  effect,  if  the  second  bill  or  second  security, 
whatever  it  be,  were  given  as  a  collateral  security  (z). 
Where  a  bill  having  been  dishonoured,  the  acceptor  trans- 
mitted a  new  bill  for  a  larger  amount  to  the  payee,  but  had 
not  any  communication  with  him  respecting  the  firsts  and 
the  payee  discounted  the  second  bill  and  indorsed  the  first  to 
the  plaintiff ;  it  was  held,  that  the  second  bill  was  merely  a 
collateral  security,  and  that  the  receipt  of  it  by  the  payee 
did  not  amount  to  giving  time  to  the  acceptor  of  the  first 
bill,  so  as  to  exonerate  the  drawer.  '*In  cases  of  this 
description,"  says  Abbott,  C.  J.,  "  the  rule  laid  down  is,  that 
if  time  be  given  to  the  acceptor,  the  other  parties  to  the  bill 
are  discharged ;  but  in  no  case  has  it  been  said,  that  taking 
a  collateral  security  from  the  acceptor  shall  have  that  effect. 


(t)  Claxton  V.  Smift,  2  Show. 
441,494;  ILatw.  878. 

(%)  Browfte  t.  Oarr^  2  Ross. 
600;  7  Bing.  508;  LangdaU  y. 
JParry,  2  D.  &  R.  837. 

(a?)  Nadin  v.  Battle,  5  East, 
147;  1  Smith,  362,  S.  C;  and  see 
.Engluh  T.  JDarley,  2  B.  &  P.  62 ; 
3  Esp.  49,  S.  C.  If  a  creditor  exe. 
cute  a  deed  of  composition,  having 
indoned  away  bills  on  the  debtor, 
the  deed  is  no  defence  to  an  action 
on  the  bills  when  they  are  returned 
to  the  creditor.  Jkargetson  v. 
Aitken,  8  C.  &  P.  383;  Dans.  8c 


LI.  157,  S.  C.  Where  a  man  has 
been  discharged  from  a  debt  on  a 
note  nnder  the  Insolvent  Act,  a 
new  note  for  the  old  debt  will  not 
bind,  though  given  to  procure  time 
for  a  surety  on  the  old  note. 
JBvans  y.  mUiams,  1 C.  ft  M.  30; 
8  Tyr.  226,  S.  C. 

(y)  Ex  parte  Wilson,  11  Ves. 
412 ;  JSa  parte  Smith,  Co.  B.  L. 
189;  EUisim  v.  Dezell,  1  S.  N.  P. 
11th  ed.  385. 

{z)  Gordon  y.  Calvert,  4  Russ. 
581 ;  Calvert  y.  Gordon,  7  B.  &  C. 
809. 
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Wamuitof 
attorney. 


DlKtaarire  ot 
prior  parties  by 
giving  time  to 
drawee  who  lias 
not  accepted. 


Here  the  second  bill  was  nothing  more  than  a  collateral 
security '^  (a).  B^  being  indebted  to  A^  procured  C.  to 
join  with  him  in  giving  a  joint  and  several  promissory  note 
for  the  amount)  and  afterwards  having  become  farther 
indebted  and  being  pressed  by  A.  for  further  security  by 
deed  reciting  the  debt,  and  that  for  a  part  a  note  had  been 
given  by  him  and  C,  and  that  A.  having  demanded  payment 
for  the  debt,  B.  had  requested  him  to  accept  a  further 
security,  assigned  to  A.  all  his  household  goods,  &c.,  as  a 
further  security,  it  was  held,  that  this  did  not  affect  the 
remedy  on  the  note  against  C.  {h\  So,  where  one  of  the 
three  partners,  after  a  dissolution  of  partnership,  undertook 
by  deed  made  between  the  partners  to  pay  a  particular 
partnership  debt  on  two  bills  of  exchange,  and  that  was 
communicated  to  the  holder,  who  consented  to  take  the 
separate  notes  of  the  one  partner  for  the  amount,  strictly 
reserving  his  right  against  all  three,  and  retained  possession 
of  the  original  bills,  the  separate  notes  having  proved  unpro- 
ductive, it  was  held,  that  he  might  still  resort  to  his  remedy 
against  the  other  partners,  and  that  the  taking,  under  these 
circumstances,  the  separate  notes,  and  even  afterwards  re- 
newing them  several  times^  did  not  amount  to  satis&ction 
of  the  joint  debt  (c). 

A  warrant  of  attorney  may  be  only  a  collateral  secu- 
rity {d). 

Though  the  drawee  should  not  have  accepted  th«  bill,  yet 
it  is  conceived  that  the  holder,  by  giving  up  the  bill  to  him 
and  taking  from  him  a  sabstituted  bill  at  a  longer  date, 
would  discharge  the  prior  parties,  though  he  have  given  due 
notice  of  dishonour.  It  is  true,  the  drawee  is  not  the  prin- 
cipal debtor,  nor  at  law  a  debtor  to  the  holder  at  all,  but  he 
is  the  debtor  of  the  drawer ;  and,  if  a  man  be  referred  to 
his  own  debtor's  debtor  for  payment,  and  instead  of  fltking 
cash  elects  to  take  a  bill,  he  discharges  his  own  debtor  (e). 
If,  however,  the  holder,  being  unable  to  obtain  cash,  take  a 
bill  from  the  drawee  as  a  collateral  security,  and  keep  the 


(a)  Pring  v.  Clarkson^  1  B.  & 
a  14;  2  Dowl.  &  R.  78.  See  the 
observations  on  this  oase,  Bayley, 
6th  ed.  347. 

(5)  7%openn^  y.  Taufify  3  B. 
&  C.  208;  5  Dowl.  &  R.  259,  S.  C. 

ie)  Bedford  v.  Deakin,  2  B.  & 
Al.  210;  2  Stark.  178,  S.  a 

(rf)  NorrU  v.  Aylettf  2  Camp. 


829;  Bell  r.  Banks,  3  M.  &  6. 
258. 

(e)  Strong  y.  Hart,  9  D.  &  R. 
189;  6  B.  &  C.  160;  Smith  y. 
I^errand,  7  B.  &  C.  19;  9  D.  &  R. 
803;  but  see  Bobinson  v.  Bead,  9 
B.  &  C.  449 ;  4  M.  &  R.  849, 
S.  C. 
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origiDBl  billy  his  remedies  on  the  original  bill  would  not  be      ^viu^ 

affected,  and,  as  between  himself  and  the  drawee^  there  would 

be  a  good  consideration  for  the  new  bill  (/*). 

Thirdly,  as  to  the  means  by  which  the  discharge  of  the  how  thb  dib- 
principal  may  be  prevented  from  operating  as  a  dischai^  of  chabob  of 
the  surety. 

It  has  been  repeatedly  held,  and  is  now  well  established, 
that  a  giving  of  time  by  the  creditor  to  the  principal  debtor 
will  not  dischai^  the  surety,  if  there  be  an  agreement  be- 
tween die  creditor  and  the  principal,  that  the  surety  shall 
not  to  be  thereby  discharged  (g)y  although  the  surety  himself 
be  no  party  to  the  stipulation,  or  even  have  no  notice  of 
it  (h).  And  the  surety's  remedy  over  against  the  principal 
is  mtact  whether  the  surety  be  or  be  not  a  party  (t),  unless 
the  instrument  amount  to  a  release,  or  to  a  release  of  one  of 
several  joint  or  joint  and  several  debtors  (A).  This  stipula- 
tion, reserving  the  rights  of  the  surety,  must  in  general 
appear  on  the  face  of  the  instrument  giving  time,  and 
cannot,  if  the  indulgence  be  in  writing,  be  proved  by 
parol  (/).  But  tiiat  is  not  always  necessary  where  the 
agreement  to  reserve  the  sureties'  rights  is  distinct  and 
collateral  (m). 

No  indulgence  to  an  acceptor  or  other  prior  party  will 
discharge  an  indorser,  if  die  indorser  previously  consent  to 
it.  Thus,  where  the  acceptor,  having  been  arrested  by  the 
holder,  offered  him  a  warrant  of  attorney  for  the  amount  of 
the  bill  payable  by  instalments,  and,  the  holder  mentioning 
the  offer  to  the  drawer,  the  drawer  said,  '*  You  may  do  as 
yon  like^  for  I  have  had  no  notice  of  the  nonpayment ;"  it 
WBB  held,  that  this  amounted  to  an  assent  and  that  the 


(/)  Vide  the  Chapter  <m  COK- 
smBRATiOH,  Debt  of  a  Thibo 
Pbbbon. 

(^)  Burke*i  ease,  6  Ves.  809 ; 
BouUbee  r.  Stubb$,  18  Ves.  20; 
£»  parte  Blendinninfff  Bock. 
517 ;  £x  parte  Oar$tair$,  ibid. 
660;  ffarriion^  r.  Ontrtauld,  3  B. 
&  Ad.  36;  MchoU  y.  Norru,  ibid. 
41,  iL;  Qpfeper  y.  Smith,  4  M.  & 
W.519;  Smith  r.  Winter,  4M. 
&  W.  454  ;  North  r.  WahefieU, 
18  Q.  B.  258;  (hee%  y.  Homan,  4 
H.  L.  Cases,  997. 

(A)  Webbj,Mewitt,BK.8tJ. 
438. 

(i)  Keanley  y.  Cole,  16  M.  & 


W.  128;  Webb  v.  Hewitt,  3  K.  & 
J.  438. 

(A)  Ibid.  It  is  not  annsnal  to 
insert  in  the  original  contract  of 
suretyship  a  stipulation,  that  a 
composition  witn  the  principal 
shall  not  release  the  surety.  See 
Cofeper  y.  Smith,  4  M.  ft  W. 
619. 

(2)  Ubi  supra. 

(m)  Ex  parte  Harvev,  23 1*  J., 
Bank.  26 ;  Wphs  y.  £e^er$,  21 
L.  J.,  Ch.  611 ;  1  De  O.,  M.  & 
G.  408,  S.  C.  But  see  Bm  parte 
Qlendinmng,  Buck.  617,  where 
time  is  given  by  deed. 
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drawer  (who,  in  &ct,  had  had  notice)  was  not  discharged 
hy  the  indulgence  (n). 

Fourthly,  as  to  the  mode  in  which  the  operation  of  indul- 
gence to  the  principal  on  the  liability  of  die  surety  may  be 
waived. 

Wherever  the  surety,  with  knowledge  of  the  facts,  assents 
either  by  words  or  acts  to  what  has  already  been  done,  such 
subsequent  assent  will  be  a  waiver  of  his  discharge  without 
any  new  consideration  (o).  Therefore,  where  time  had  been 
given,  and  the  drawer,  aware  of  the  fact,  but  ignorant  of 
the  law,  and  conceiving  himself  still  liable,  said,  *^  I  know  I 
am  liable,  and  if  the  acceptor  does  not  pay  it  1  will,"  the 
drawer  was  held  to  have  waived  his  discharge  (/>).  But 
where  a  bill  was  renewed,  and  an  indorsee  said,  *'  It  was  the 
best  thing  that  could  be  done,*'  it  was  held,  that  this  was  no 
recognition  of  his  liability  {q). 

Fifthly,  as  to  discharge  of  principal  by  dealings  with 
surety. 

If  the  principal  and  sureties  are  jointly  liable,  e,  g.  if  they 
are  joint  makers  of  a  note,  then  a  discharge  to  a  surety  by 
the  creditor  releasing  him,  or  making  him  executor,  or  taking 
from  him  a  composition  and  erasing  his  name  from  the  note, 
will  be  a  discharge  of  the  co-surety,  and  also  of  the  prin- 
cipal debtor  (r);  but  the  discharge,  in  this  case,  does  not 
proceed  on  the  law  of  principal  and  surety. 

Lastly,  as  to  the  rights  of  sureties. 

If  one  who  is  surety  on  a  joint  and  several  note,  signed 
by  the  principal,  pay  the  amount,  though  without  any  request 
or  compulsion  by  the  creditor,  he  may  recover  it  of  the 
principal  (« ).  A  surety,  on  payment  of  the  debt,  is  entitled 
in  equity  to  existing  securities  which  the  creditor  may 
possess  against  the  principal  debtor  {ty  And  he  has  now 

>r^i^O  A   U-'fi^c^ /^rr^fi^  /t^-'^'^  ^^^^^^^^ p£ 

(«)  Clark  V.  Devlin,  3  B.  &  P.       a  p  ri   -^    >**^it^6^36^^    '^  yjC**^ 
863.  ^% 

{p)  Mdyhew  v.  Orickett,  2 
Swanst.  185;  Smith  v.  Winter,  4 
M.  &  W.  467. 

( jp)  Stevens  r.  Lynch,  12  East, 
38;  2  Camp.  332,  S.  C;  StnUh  t. 
Winter,  4  M.  &  W.  454. 

(q)  Wit  hall  v.  Masterman,  2 
Camp.  179;  Clark  v.  Devlin,  3  B. 
&  P.  363;  Tindal  T.  Brown,  I  T. 
B.  167;  EnglUh  y.  Darley,  2  B. 


&  P.  61. 


(r)  NiehoUon  y.  Revill,  4  Ad. 
&  E.  675;  6  N.  &  M.  192;  1  Har. 
&  W.  758,  S.  C. 

(«)  Or  the  co-saretj's  proportion 
of  theco-Boretj.  Pitty.  Purseard, 
8  M.  &  W.  538. 

(t)  See  Qfjne  v.  Middleton,  1 
T.  &  R.  229;  HodgMon  ?.  Shaw,  3 
M.  &  K.  190;  Qodda/rd  r.  White, 
2  Giff.  449;  Newton  v.  Chorlton, 
10  Eaie,  edi.y  ^^l^Oy  f0 
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maj  sue  in  the  creditor's  name(«).  A  contract  to  indemnify 
a  surety  entitles  the  surety  to  interest  (v). 

A  promise  by  a  stranger  to  indemnify  a  surety  is  not 
within  the  4th  section  of  the  Statute  of  Fi-auds,  and  there- 
fore need  not  be  in  writing  (x). 

If  a  surety  pay  money  to  the  creditor  under  a  mistake 
as  to  the  &ct  supposed  to  constitute  his  liability,  he  may 
recover  it  back  (y). 

Where  the  sureties  are  not,  as  between  themselves,  prin-  of  oontriimuoa 
cipal  and  surety,  as  are  a  prior  and  subsequent  indorser  of  a  ^rouo!!  ^~ 
bill  or  note,  but  merely  co-sureties,  as  are  two  or  more  joint, 
or  joint  and  several,  niakers  of  a  note,  if  one  be  called  on  to 
pay  the  whole  debt^  the  others  shall  severally  contribute  in 
equal  proportions. 

And  though  the  same  debt  be  secured  by  di^erent  instru- 
ments, executed  by  different  sureties,  and  though  one  portion 
of  the  debt  be  secured  by  one  instrument,  and  one  by  another, 
and  different  sureties  execute  each,  still  there  is  mutual  con- 
tribution (z);  nay,  even  though  the  surety  seeking  contri- 
bution did  not  at  the  time  of  the  contract  know  that  he  had 
Any  co-sureties.  For  the  right  of  a  co-surety  to  enforce 
contribution  does  not  depend  upon  contract,  but  upon  the 
equity  of  the  case  (a). 

A  surety  has  a  right  of  action  against  his  principal  for  Action  between 
every  sum  that  he  pays,  and  a  right  of  action  against  his  <»-•'"•"«*• 
co-surety  as  soon  as  he  has  paid  more  than  his  own  due 
proportion  of  the  debt  (b).     He  has  a  fresh  right  of  action 
against  the  co-surety  for  every  sum  that  he  pays  beyond 
that  amount. 

The  proper  legal  remedy  for  a  surety,  who  has  paid  more 
than  his  due  proportion  of  the  debt  against  his  co-surety,  is 
an  action  for  money  paid  to  the  use  of  the  co-surety  (c). 
But  a  surety  cannot  at  law  recover  more  than  an  aliquot 

(n)  19  &  20  Vict.  c.  97,  8.  6.  818,  8.  C. ;  Mayken^,  Criekett^         /^^^  7 

Batehellor  r.  Lawrence,  9  C.  B.  2  Swanrt.  184.  tf^/Lc^C^^^^-y  <^     iyw^-fi 
(N.  S.)  643.  (tf )   See  Oraythem  t.  Smn-       /  £a£^  - 

(v)  Petre  t.  Duneombe,  20  L.  bume,  14  Ves.  169;  Reynolde  v.       ^  ~;  ^^ 

J.,  Q.  B.  242.  Wheeler,  80  L.  J.,  C.  P.  860.  (T  CA  •  ^^^ 

(at)  Crippe  t.  Hartnall,  82  L.  (V)  Davies  y.  Humphreys,  6  M.  "^ 

J.,  881,  Exch.  Chamber ;  JBatton  ft  W.  168;  Cornell  v.  Edwards,  2 

T.  Kiny,  4  H.  ft  N.  789.  B.  ft  P.  268;  Browne  v.  Lee,  6  B. 


(v)  Mms  Y.  Alder  bury  Union,      ft  C.  689. 


8  £zch.  590.  (e)  Kemp  v.  linden,  12  M.  ft 

(«)  Deering  v.  Ea/rl  of  Win-      W.  421. 
Chelsea,  2  Bos.  ft  P.  270;  1  Cox, 
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part  of  the  debt  against  his  co-surety,  although  others  of  the 
sureties  be  iDsolTeDt(^).  To  distribute  the  loss  arising  from 
the  insolvency  of  co-sureties,  a  co-surety  must  resort  to 
equity.  And  although  in  equity  the  loss  arising  from  the 
insolvency  of  sureties  must  be  equally  borne  by  the  solvent 
sureties,  yet  that  liability  may  be  restrained  by  the  express 
contract  of  the  sureties  (e).  And  a  collateral  surety  may 
contract  to  be  liable  only  in  the  event  of  the  de&ult  of  the 
principal  debtor  and  the  other  sureties  (/)•  A  surety  is  not 
in  general  liable  for  interest. 

The  right  of  a  surety  to  contribution  from  his  co-surety 
is  not  prejudiced  by  the  plaintiff  possessing  a  security 
against  the  principal  debtor  which  the  defendant  does  not 
possess,  and  of  which  he  was  not  aware  (g). 

It  has  been  held,  that  a  surety  on  a  continuing  guarantee 
has  a  right  to  determine  his  liability  for  future  advances  by 
notice  (A).  Even  although  the  duration  of  the  advances  be 
limited  by  the  instrument  of  suretyship  (t). 


(<0  CofosU  T.  Edwards,  2  Bos. 
&  F.  268;  Brofvney, Lee,6B,  & 
C.  689;  Bator d  y.  Sdtvei,  22  L. 
J.,  Q.  B.  448. 

(tf)  Swaine  v.  Ware,  1  Cba. 
Rep.  149;  Collins  y.  Prosser,  1  B. 
&  G.  682. 

(/)  Oroiythom  v.  Sminbwme, 
14  Veacy,  160;  Earthey  v.  (TFla- 


herty,  L.  &  G.  temp.  Flimket, 
217. 

ig)  Done  v.  Whalley,  17  L.  J., 
Exch.  225;  2  Exch.  198,  S.  C. 

(A)  Per  Lord  Tenterden, 
Brocklehanh  v.  MoorOf  2  Stark, 
on  E7.  371. 

(i)  Offord  V.  Dams,  81  L.  J., 
C.  P.  819. 
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When  b  foreign  bill  ifl  refused  acceptance  or  payment^  it      ^^^^^^ 

was  and  still  is  necessary,  bj  the  custom  of  merchants,  in  

order  to  charge  the  drawer,  that  the  dishonour  should  be  ^[^^^^ll^Jf'lJJ^ 
attested  bj  a  protest  (a).  For,  bj  the  law  of  most  foreign  ^  wnj. 
nations  (5),  a  protest  is,  or  was,  essential  in  case  of  dis- 
honour of  anj  bill ;  and,  though  bj  the  law  of  England  it  is 
unneoessarj  in  the  case  of  an  inland  bill,  jet,  for  the  sake 
of  uniformity  in  international  transactions^  a  foreign  bill  must 
be  protested  (c).  Besides,  a  protest  affords  satis&ctorj  evi- 
dence of  dishonour  to  the  drawer,  who,  from  his  residence 
abroad,  might  experience  a  difficulty  in  making  proper  in- 
quiries on  the  subject,  and  be  compelled  to  rely  on  the  repre- 
sentation of  the  holder.  It  also  iiimishes  an  indorsee  with 
the  best  evidence  to  charge  an  antecedent  party  abroad ;  for 
foreign  Courts  give  credit  to  the  acts  of  a  public  functionary, 
in  the  same  manner  as  a  protest  under  the  seal  of  a  foreign 
notary  is  evidence,  in  our  Courts,  of  the  dishonour  of  a  bill 
payable  abroad  {d). 

But  a  protest  is  not  necessary  on  a  foreign  promissory 
note(e). 


(•)  Gale  T.  Walsh,  6  T.  R  299; 
i20ym  T.  Stephens,  2  T.  R  718; 
Orr  T.  Maginnis,  7  East,  859;  8 
Smith,  828,  S.  C. 

(»)  Poth.  217. 

{e)  See  Borough  v.  Perhins,  1 
Salk.  131;  2  Ld.  Raym.  993;  6 
Mod.  80,  S.  C;  and  the  argument 


in  TWmdy  t.  Vignier,  1  Bing.  N. 
C.  151;  4  M.  &  Sc  696;  6  C.  & 
P.  25,  S.  C,  as  to  a  protest  of  a 
French  biU  payable  in  France. 

(lO  Anon.,  12  Mod.  346;  Rep. 
temp.  Holt,  297. 

(O  Banar^.  MiteheU,  19  L.  J., 
£xch.  802;  6  Ezch.  415,  S.  C. 
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The  protest  should  be  made  by  a  notary  public  ;  but,  if 
there  be  no  such  notary  in  or  near  the  place  where  the  bill 
is  payable,  it  may  be  made  by  an  inhabitant^  in  the  presence 
of  two  witnesses  (y ). 

A  notary,  registrariuSy  actuarius,  scrinariuSy  was  an- 
ciently a  scribe  that  only  took  notes  or  minutes,  and  made 
short  drafts  of  writings  and  other  instruments,  both  public 
and  private.  He  is  at  this  day  a  public  officer  of  the  civil 
and  canon  law,  appointed  by  the  archbishop  of  Canterbury, 
who,  in  the  instrument  of  appointment^  decrees,  **  that  full 
faith  be  given,  as  well  in  as  out  of  judgment,  to  the  instru- 
ments by  him  to  be  made"  (g).  This  appointment  is  also 
registered  and  subscribed  by  the  clerk  of  her  Majesty  for 
faculties  in  Chancery.  The  present  act  for  the  regulation 
of  notaries  is  the  41  Geo.  3,  c.  79  (h).  By  the  11th  section 
of  this  statute,  any  person  acting  for  reward  as  a  notary, 
without  being  duly  admitted,  forfeits  50/.  to  him  that  will 
sue  for  the  same. 

By  the  6  Geo.  4,  c.  87,  s.  20,  her  Majesty's  consuls  at 
foreign  ports  or  places  are  empowered  to  do  all  notarial 
acts. 

And,  by  the  3  &  4  Will.  4,  c.  70,  attomies  residing  more 
than  ten  miles  from  the  Royal  Exchange  may  be  admitted 
to  practise  as  notaries. 

The  protest  of  a  foreign  bill  should  be  begun,  at  least 
(and  such  an  incipient  protest  is  called  noting),  on  the  day 
on  which  acceptance  or  payment  is  refused  (t) ;  but  it  may 
be  drawn  up  and  completed  at  any  time  before  the  com- 
mencement of  the  suit  (A),  or  even  before  or  during  the 
trial  (/),  and  ante-dated  accordingly.  An  inland  bill  can- 
not be  protested  for  non-payment  till  the  day  after  it  is 

A  protest  is  usually  made  where  the  dishonour  occurred  (»). 
The  2  &  3  Will.  4,  c.  98,  enacts,  that  a  bill  made  payable 


(/)  Bavley,210. 

{g)  Ayliffe's  Farergon,  885;  8 
Bnm's  Eccl.  Law,  1. 

(A)  And  see  6  &  7  Vict.  c.  90. 

(i)  B.  N.  P.  272. 

\K)  ChatevB  y.  Bell.i:  Esp.  48; 
Selw.  11th  ed.  381,  S.  C;  but  see 
Vandewdll  t.  Tyrrell^  M.  &  M. 
87,  where  there  is  payment  for 
honour.  But  this  case  does  not 
support   the    position    that    the 


notarial  act  cannot  be  formally 
extended  afterwards ;  Oeralopulo 
V.  Wieler,  10  C.  B.  690. 

{I)  BuU.  N.  P.  272;  ^?rr  v. 
MaginnU,  7  East,  861 ;  Tliompson 
on  Bills,  p.  147. 

(m)  9  &  10  Will.  8,  c.  17. 

(n)  See  Mitchell  v.  Baring, 
10  B.  &  C.  4;  M.  &  M.  881;  4  C. 
&  P.  35,  S.  C. 
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by  the  drawer  at  a  place  other  than  the  drawee's  residenoe,       chapter 
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and  which  bill  shaU  not  be  accepted  on  presentment,  shall 
be,  without  farther  presentment,  protested  for  non-payment 
in  the  place  where  it  has  been  made  payable  (o). 

A  protest  is,  in  form,  a  solemn  declaration,  written  by  the  Fonn  oc  piotost. 
notary  under  a  fair  copy  of  the  bill,  stating  that  payment  or 
acceptance  has  been  demanded  and  refused,  the  reason,  if 
any,  assigned,  and  that  the  bill  is  therefore  protested.  When 
the  protest  is  made  for  a  qualified  acceptance,  it  must  not 
state  a  general  refusal  to  accept,  otherwise  the  holder  cannot 
avail  himself  of  the  qualified  acceptance  (/>). 


Where  the  staimpjiutY  on  the  bill  or  note  aeoo  not  exceed  Stamp  on  protest. 
1^.,  a  protest Asubject  to  the  same  duty  as  oi^the  bill  or 
note,  and  a  protest  of  any  other  bill  of  exchange  or  pro- 
missory note  to  the  duty  of  1*.  {q\  and  a  further  progressive       ^^fc^^/*-^^^ 
duty  of  1*.  for  every  sheet  or  piece  of  paper  upon  whick^^h^  f/^     f:^    ^ 

same  is  written  after  the  first.  X^2^  -#*^«^  Jfo^^^^jfoTffyff    i>i/'  Xe^gfe^r 

Besides  the  protest  for  non-acceptance  and  for  non-  Protest  for  better 
payment,  the  holder  may  protest  the  bill  for  better  security,  •««^^' 
Protest  for  better  security  is,  where  the  acceptor  becomes 
insolvent,  or  where  his  credit  is  publicly  impeached  before 
the  bill  falls  due.  In  this  case,  the  holder  may  cause  a 
notary  to  demand  better  security ;  and,  on  its  being  refused, 
the  bill  may  be  protested,  and  notice  of  the  protest  may  be 
sent  to  an  antecedent  party.  Yet,  it  seems,  the  holder  must 
wait  till  the  bill  falls  due  before  he  can  sue  any  party.  Nor 
does  there  appear  any  advantage  from  the  protest  more 
than  from  simple  notice  of  the  circumstances  (r) ;  except 
that,  after  such  a  protest,  there  may  be  a  second  acceptance 
for  honour  («).  Whereas,  without  the  intervention  of  a 
protest,  there  cannot  be  two  acceptances  on  the  same  bill  {t). 

Noting  is  a  minute  made  on  the  bill  by  the  officer  at  the  noting,  what, 
time  of  refusal  of  acceptance  or  payment.     It  consists  of  his 
initials,  the  month,  the  day,  the  year,  and  his  charges  for 
minuting  (u) ;  and  is  considered  as  the  preparatory  step  to 
protest.     "Noting,"  says  Mr.  J.  Buller,  "is  unknown  in 

(o)  See  the  Statute  in  the  Ap-  Chitty,  9th  ed.  848;  Mar.  110. 

PENDix.  («)  JSx  parte  Wdokerbathf  5 

ip)  Bentinck  r.  Dorrien,  6  Ve«.  674. 

East,  199;  2  Smith,  B.  887,  S.  C. ;  (t)Jaek$on  t.  Hudson^  2  Camp. 

J^mtat  Y.  Matthews^  1  T.  R.  182.  447. 

(y)  24  8t  26  Vict  c.  91.  t.  26.  (»)  Kyd,  87. 

(r)  Anon,,  1  Ld.  Raym.  743; 

B.  B 
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CHiPTBK      ^^  YBWy  as  di0tiiifi^ked  ttom  the  protest:  it  i0  mcffriy  a 

— prriimiAary  step  to  the  protest,  and  has  grown  into  practice 

wiiliin  these  few  years  '*  {x).  A  bill,  however,  is  often  noted, 
where  no  protest  is  either  meant  or  contemplated,  as  in  the 
case  of  many  inland  bills.  The  use  of  it  seems  to  be,  that  a 
notary  being  a  person  conversant  in  such  transactions,  is 
qnalifled  to  direct  the  holder  to  pursue  the  proper  conduct 
in  presentiog  a  biU,  and  may,  upon  a  trial,  be  a  convenient 
witness  of  the  presentment  and  dishonour.  In  the  mean 
time,  the  minute  of  the  notary,  aecompanying  the  returned 
1411,  is  satis&ctory  assurance  of  non-payment  or  non-accept- 
ance, to  the  various  parties  by  whom  the  amount  of  the  bill 
may  be  successively  paid.  In  case  of  an  inland  bill,  as  it  can 
only  be  protested  under  the  statute,  and  the  fees  of  a  notary 
fcnc  protesting  are  thereby  fixed  at  6J.,  it  has  been  said,  that 
no  more  can  be  charged  for  noling  {y\  though  it  is  umial  to 
charge  more  {z). 

The  Court  will  not  allow  the  expense  of  noting  to  be 
recovered  against  the  acceptor  (a),  unless  it  be  laid  ae 
special  damage  in  the  declaration.  But  in  actions  brought 
imder  the  18  &  19  Yict.  c.  67  (&),  the  expenses  of  noting 
may  be  recovered. 

Kouot  of  protott       If  the  drawer  reside  abroad,  a  eopy,  or  some  memorial  of 

the  protest,  ought  to  accompany  the  notice  of  dishonour  (c). 
But  notice  of  the  protest  certainly  is  not  necessaiy,  if  the 
drawer  resides  within  this  country,  though,  at  the  time  of 
non-4ioceptance,  he  may  happen  to  be  abroad  (df) ;  nor  if, 
at  the  time  of  dishonour,  he  have  returned  home  to  this 
country.  "If,"  says  Lord  Ellenborough,  "the  party  is 
abroad,  he  cannot  know  of  the  fact  of  the  bill  having  been 
protested,  except  by  having  notice  of  the  protest  itself; 
bui^  if  he  be  at  home,  it  is  easy  for  him,  by  makiag  inquiry, 
to  ascertain  that  fact"  (e). 

And  it  is  now  decided  that  a  copy  of  the  protest  need 
not  in  any  case  be  sent  (/*). 


CopjofpfoCert. 


(d»)  Lrftle^  V.  MilU,  4  T.  B. 
170. 

(y)  Lrftley  v.  MilU,  4  T.  R. 
170;  Chitty,  9ih  ed.  465. 

(«)  Tide  Af  PENnix. 

la)Hohhir,  Chrittmoi,  dittmgs 
Alter  Mma.  T.  1881;  £endriek  r, 
Zpmae,  2 C.  ft  J.  405;  2  Tyrw. 
488,  S.  C;  Rogers  y.  BufU,  10 
Ezch.  474. 

(h)  Post,  Chapter  xxxiii. 


(e)  Bayky;  Poth.  148;  MoHns 
T.  OibMm,  1  M.  ft  8.  288 ;  ride 
Bnpra,  Chapter  on  Noticb  of 
Dishonour. 

id)  OomnfeU  v.  BfiH€^  2  Bsp. 
611. 

(6)  RoHm  v.  (Hbi^,  1  M.  ft 
8el.  288;  8  Camp.  884,  S.  C. 

(/)  Goodman  r.  ^tfriMy,  4  Ad. 
ft  E.  870;  6  N.  ft  M.  372,  S.  C. 
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Proof  of  ft  pro>iOflt  of  a  foreigik  bill  is  excused,  if  the  drawer      GRkmvk 
had  no  effects  in  the  hands  of  the  drawee,  and  no  reaaooahle  ^^^^ 


expectation  that  the  bill  would  be  honoured  {g)  ;  or  if  the  wimd  proceit 
dmwer  has  admitted  his  ItabUitf,  by  promiaiag  to  pay.  ^^^^'i'^- 
'*By  the  drawer's  promise  to  pay,"  observes  Lord  £ll6n<> 
borough,  *'he  admits  the  existence  of  every  thing  which 
is  necessary  to  render  hhn  liable*  When  called  upon  for 
payment  of  the  bill,  he  ought  to  have  objected  that  there 
Was  no  protest  Instead  of  that,  he  promises  to  pay  it.  I 
must,  therefore,  presume  he  had  due  notice,  and  that  a  pro* 
test  was  regularly  drawn  up  by  a  notary"  (A). 

And  it  is  sai<^  tiiat  where  the  dmwer  adds  a  request  or 
ctireetion,  that  in  the  event  of  the  bill  not  being  hotionred  by 
the  drawee,  it  shall  be  returned  without  protest,  by  writing 
the  words  ^^retour  sans  protet^^  or  ^^ sans fraxs^^  a  protest 
as  against  the  drawer,  and  perhaps  as  against  tine  in- 
dorsers  (t ),  is  unnecessary. 

Inland  bills  may  be  protested  for  non-payment  under  the  PiotMtof  tniud 
9  A  10  Will.  3,  c.  17,  and  for  non-acceptance  under  the  ^*^  •»*»«*•• 
d  &  4  Anne,  c.  9.  But  it  has  been  held,  that  a  protest  is 
unnecessary,  except  to  enable  the  holder  to  recover  in- 
terest {k)  ;  and  subsequent  and  uniform  practice,  confirmed 
by  a  late  decision  (Q,  has  settled  that  it  is  superfluous  even 
for  this  purpose. 

Foreign  bills  are  very  frequently  protested,  both  for  non- 
acceptance  and  non-payment ;  but  a  protest  is  hardly  ever 
made  fi>r  non-acceptance  of  an  inland  bill,  though  it  is  some- 
thnes  protested  for  non-payment  (m).  It  is  conceived,  that  a 
protest  of  an  inland  bill  is  unknown  to  the  commoa  law,  and 
most,  therefore,  derive  its  efficacy  from  the  above  enact* 
ments  ;  from  which  it  will  follow,  that  it  is  applicable  only 
to  such  instruments  as  are  therein  described,  and  that  the 
steps  therein  required  must  be  taken.  As  the  3  &  4  Anne^ 
c.  9,  puts  promissory  notes  on  the  same  footing  as  bills,  it 
should  seem  to  authorize  a  protest :  and  such  protest  is 
accordingly  sometimes  made  (n).  It  would,  therefore,  be  of 
no  practical  benefit  further  to  discuss  the  provisions  of  these 

O)  Legge  r.  Thorpe,  12  East,  (k)  HarrU  y.  B&mom,  2  Stra. 

171;  2  Camp.  810,  S.  C.  910. 

(A)  Gibbon  y.  Coggon,  2  Camp.  (Q  Windle  t.  Andrews,  2  B. 

188  \   Patterson  y.  Beeoher,   6  &  Aid.  696;  2  Stark.  426,  8.  C. 

Moore, 319;  6hreenwayY.Hindley,  (m)  Kyd,  96;  2  &  8  Will.  4,  c. 

4  Camp.  62.  98. 

(i)   I  Pardessos,  640;  Chitty,  (a)  Eyd,  97. 
lOth  ed.  114. 
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too  loosely  drawn  and  obscure  statutes,  with  respect  to  the 
protest  of  inland  bills. 

The  loss  of  a  bill  is  no  excuse  for  the  absence  of  pro- 
test (o). 

In  an  action  against  the  drawer  of  a  foreign  bill,  protest 
must  be  averred  (/>)  as  well  as  proved  ;  and  it  has  been  held 
that,  if  protest  of  an  inland  bill  be  set  forth  in  pleading,  it 
must  be  proved  (^).  But  this  decision  proceeded  on  the 
ground  that  an  allegation  of  protest  of  an  inland  bill  in- 
volved a  consequential  claim  for  interest  and  costs  ;  whereas 
it  has  been  since  decided,  that  such  a  claim  may  be  made 
without  protest  (r). 

In  «n  action  on  a  foreign  bill,  presented  abroad,  the  dis- 
honour of  the  bill  will  be  proved  by  producing  the  protest, 
purporting  to  be  attested  bj  a  notary  public  :  or,  if  there  is 
not  any  notary  near  the  place,  purporting  to  have  been  made 
by  an  inhabitant,  in  the  presence  of  two  witnesses  («).  But 
a  protest  made  in  England  is  not  evidence  of  the  presentment 
here  (t), 

A  promise  to  pay  is  good  primd  /cune  evidence  of  pro- 
test («),  and  of  notice  thereof  (a;). 


(o)  Pothier,  145. 

Ip)  Bnt  the  absence  of  the  alle- 
gation of  protest  is  a  defect  of 
form  onlj.    Solomons  r.  Stavely, 

5  Dong.  298;  Galo  y.  WaUh^  5 
T.  R.  289;  Armani  v.  Ckutriqne, 
13  M.  &  W.  443. 

(g)  BouUtger  y.  Talleyrand,  2 
Esp.  550. 
(r)  Windle  r,  Andrews,  2  B. 

6  Aid.  696;  2  Stark.  425,  S.  C. 


(«)  Anon,,  12  Mod.  345;  Bep. 
temp.  Holt,  297,  S.  C. 

(t)  Chewier  y.  Noyes,  4  Camp. 
129. 

(tt)  Patterson  y.  Beecher,  6 
Moore,  319;  Oihhon  y.  Coggon,  2 
Camp.  188;  Campbell  y,  Webster, 
16  L.  J.,  C.  P.  4 ;  2  C.  B.  268,  S.  C. ; 
Greewmay  y.  Mindley,  4  Camp. 

(a?)  Ibid. 
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When  acceptance  is  refused,  and  the  bill  is  protested  for      ch^xr 

non-acceptance,  or  where  it  is  protested  for  better  securitj,  \ 

any  person  may  accept  it,  supra  protest  (ft),  for  the  honour  JJ^,Ji,JJ** 

of  the  drawer,  or  of  any  one  of  the  indorsers.     The  method  '*'*" 

of  accepting,  supra  protest^  is  said  to  be  as  follows,  viz. 

the  acceptor,  supra  protest^  must  personally  appear  before  a 

notary  public,  with  witnesses,  and  declare  that  he  accepts 

such  protested  bill  in  honour  of  the  drawer  or  indorser,  as 

the  case  may  be,  and  that  he  will  satisfy  the  same  at  the 

appointed  time  ;  and  then  he  must  subscribe  the  bill  with 

his  own  hand,  thus — "Accepted,  supra  protest^  in  honour 

of  A.  B.,"  &c.  (c)  ;  or,  as  it  is  more  usual,  ''Accepts,  S.  P." 

And  a  general  acceptance,  supra  protest^  which  does  not 


(a)  Called  in  French,  "Accep- 
tation par  Intervention,"  Code  de 
Commerce,  126. 

(Jf)  I  am  not  aware  of  any  an- 
thonty  to  show  that  there  may  be 
an  acceptance  for  hononr  without 
a  protest,  and  the  statate  6  &  7 
Will.  4,  c  68,  seems  to  assume 
that  bills  accepted  for  honoor  are 
always  protested;  see  VandenaU 
T.  l)trren,lA,  &M.87;  Oeralopulo 
T.  meter,  10  C.  B.  690;  Bayley, 
6th  ed.  181 ;  Nognier,  Lettres  de 
Chanse,  as.  684—591.  Unless, 
indeed,  there  be  a  direction  to 
another  person  in  case  of  need. 
Chittf,166,286.  Where  the  direc- 
tion, m  cue  of  need,  is  appended, 
it  is  said  to  benecessary  to  present 
» foreign  bill  to  that  other  person. 


Bat  then  he  is  more  properly  an 
original  alternatiye  drawee,  than 
an  acceptor  for  honour.  As  to  a 
direction  '*in  case  of  need"  on  an 
indorsement,  see  Leonard  t.  WU" 
son,  2  C.  &  M.  689.  There  seems 
from  that  case  no  ohligtUion  to 
present  an  inland  bill  (where  the 
direction  in  case  of  neeid  is  given 
by  an  indorser)  to  the  party  to 
whom  in  case  of  need  it  may  be 
presented.  The  referee,  in  case  of 
need,  appointed  by  the  indorser, 
though  agent  to  pay  the  bill  is  not 
agent  to  receive  notice  of  dis- 
honour. In  re  Leeds  Banking 
Company,  Law  Rep.,  1  Equity, 
76;86L.  J.,Ch.  88. 
(e)  Beawes,  pi.  88. 
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express  for  whose  honour  it  is  made,  is  considered  as  made 
for  the  honomr  of  the  drawer  (d). 

Any  person  may  accept  a  bill  supra  protest:  and  the 
drawee  himself,  though  he  may  refuse  to  accept  the  bill 
generally,  may  yet  accept  it  supra  protest,  for  the  honour  of 
the  drawer  or  of  an  indorser(€;.  And  though  we  have  seen 
that,  afler  one  general  aooeptanoe,  there  cannot  be  another 
acceptance  (/*),  yet,  when  a  bill  has  been  accepted,  supra 
protest,  for  the  honour  of  one  party,  it  may,  by  another 
mdividual,  be  accepted,  supra  protest,  for  the  honour  of 
another  (^).  In  no  one  case  ia  the  holder  obliged  to  take 
tax  acceptance  for  honour  (h). 

The  holder  of  a  dishonoured  bill,  who  is  offered  an  accept- 
ance for  the  honour  of  some  one  of  the  preceding  parties  to 
the  bill,  should  first  cause  the  bill  to  be  protested,  and  then 
to  be  accepted,  supra  protest^  in  the  manner  above  described. 
At  maturity  he  should  again  present  it  to  the  drawee  for 
payment,  who  may,  in  the  meantime,  have  been  put  in  fundii 
by  the  drawer  for  that  purpose.  If  payment  by  the  drawee 
be  refused,  the  biU  should  be  protested  a  second  time  for 
non-payment  (t),  and  then  presented  for  payment  to  the 
acceptor  for  honour  (k).  Doubts  having  arisen  as  to  the  day 
when  ^e  bill  should  be  again  presented  to  the  Acceptor 
for  honour,  or  referee,  in  case  of  need,  for  paymenl^  the 
6  &  7  Will.  4,  c.  58,  enacts,  that  it  shall  not  be  necessary  to 
present,  or  in  case  the  acceptor  for  honour  or  referee  live  at 
a  distance,  to  forward  for  presentment,  till  the  day  following 
that  on  which  the  bill  becomes  due  (/). 


(d)  Ohitty,  9th  ed.  844;  Beavros, 
B9. 

(0)  Beawes,  88.  And  it  haet 
been  held  in  America  that  it  is  ne 
objection  that  (he  Acceptor,  mimrA 
pr&test,  takes  the  gnarantee  of  the 
drawee.  Byles  on  Bills,  6tii  Ame- 
rican edition,  403. 

if)Ja^h»on'^.Hud»dn,20Knxp, 
447. 

(^)  Beawes,  pt  42. 

(*)  Mutford  T.  WaU&U,  12 
Mdd.  410 ;  1  Ld.  Baym.  575, 8.  C. ; 
Beawes,  87;  Gregory  t.  Waleup, 
Comb.  7«;  PUle/ns  t.  Van  Mierop, 
8  Burr.  1868. 

(i)  ffoare  t.  CpKenoife,  16  East. 
891. 

(A)  WUUamt  t.  GemuUne,  7 


B.  &  C.  477;  1  M.  &  R.  894,  8.  C. 
(I)  According  to  the  Franch  law 
tiie  acceptor  for  honour  is  bound 
to  gire  notice  to  the  "p&nxm.  for 
whose  honour  he  aeo^ts.    **  I/IK- 

T^VENANT  EST  TBNU  DB  NOTI- 
FIBB  SANS  nBLAI  SON  IKTBBVEN- 
TION  A  CBLUI  POUB  QUI  IL  BSTF 

INTEBVBNU,"  Code  de  Commeroe, 
127: — "Parce  que  aatrement,*^ 
sajB  Rogron,  **  le  tipeur,  ignoraat 
ce  qui  est  arriT^,  ponrndtenrojer 
la  provision  an  tir6;  robservatien 
de  eetto  disposition  donne  lien  k 
des  doramaffes-int^rftts  contre  I'ae- 
cepteor  par  mterrention  si  le  tirenr 
•n  ^pware  qnelque  prSjudiee/' 
Bat  aooordiAg  to  Beawes,  pi.  47, 
anj  <me  aeeepting  a  hUl,  suprm 
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In  a  eaae  which  Attracted  much  attentios,  it  was  proved,      chafteb 
that  where  a  foreign  bill,  drawn  upon  a  merchant  residing  ^^' 

in  Liverpool,  payable  in  London,  is  refused  acceptanoe, 
the  usage  is  to  protest  it  for  non-payment  in  ]x>ndon. 
The  hill  is  put  into  the  hands  of  a  notaiy,  and  he  formerly 
used  to  make  protest  at  the  Royal  Exchange,  but  that  custom 
is  obsolete :  the  notary  now  is  merely  desired  by  the  holder 
to  seek  payment  of  the  bill,  and  on  a  declaration  by  the  holder 
that  the  drawee  has  not  remitted  any  funds,  or  sent  to  say 
where  the  bills  will  be  paid,  the  notary  at  once  marks  it  as 
protested  for  non-payment  The  Court  (with  the  exception 
perhi^  of  Mr,  J.  Bay  ley)  seemed  to  think  thi.s  might,  if  the 
bill  were  payable  in  London,  be,  in  ordinary  cases,  sufUcient. 
But  they  were  all  agreed  that  it  would  not  have  been  sufficient 
in  the  principal  case  to  charge  the  acceptor,  supra  potest^ 
because  the  acceptance  was  in  these  words — ^IJf  regtUarly 
protested  and  paid  when  due;"  and  they  said  the  drawees 
could  not  be  said  to  refuse,  unless  they  were  asked.  The 
Court  also  f^^)ear  to  have  been  clear,  that  though  there 
might  he  eases  in  which  an  exhibition  of  the  bill  to  a  notary 
in  London  is  sufficient^  yet  that  in  all  cases  a  bill  may  be 
sent  U>  the  drawee,  and  indeed  that  such  is  the  more  regular 
course  (m). 

By  the  2  &  3  WilL  4,  c.  98,  it  is  enacted,  that  all  bills 
made  payable  by  the  drawee  in  any  plaee  other  than  hia 
residence,  are,  on  Don^^cceptance,  to  be  without  Airlher 
presentment  protested  for  non-payment  in  the  place  where 
they  are  made  payable. 

The  undertaking  of  the  acceptor,  supra  protest^  is  not  an  ijauuty  a 
absoloto  engagement  to  pay  at  all  events,  but  only  a  JJJJJJ^"*~ 
collateral  conditional  engagement  to  pay,  if  the  drawee  do 
not  '^It  is,''  says  Lord  EUenborou^,  ''an  undertaking  to 
pay,  if  the  original  drawee,  upon  a  presentment  to  him  for 
payment,  should  persist  in  dishonouring  the  bill,  and  such 
dishonour  by  him  be  notified,  by  protest,  to  the  person  who 
has  accepted  for  honour"  (i»).    The  learned  Judge  proceeds 


protest,  for  the  honour  of  the 
drawers  or  indoraers,  thoa^h  with- 
out tiieir  Older  or  kaowleSge,  has 
bit  remedy  c^;aln8t  the  peraon  for 
whoee  honour  he  accepted.  It 
seems,  that,  according  to  tbeBeotch 
law,  a  bojkisr  nsy  ti3[e  an  accept- 
SDO0  s^ipraprcisst,  and  yet  me  tha 
drawer  or  uid<»sers.  Thcmpsoo, 
489.  Snch  is  certaiidy  the  Pzimdi 
law  :  '*Zepprteur  de  la  lettre  de 


ehange  conserve  tous  see  droits 
centre  le  tireur  et  les  endoseonrs 
^  raison  du  d^aut  d^aeceptation 
par  eehii  eur  qui  Uk  lettre  itaU 
tir4e,  nenehstant  Umtes  aeeepUu' 
tiens  pear  itiiereenUen,**  Coda 
de  Comm.  126. 

(m)  Mitchell  v.  B^^ring,  10  B. 
&C.4t  M.&  M.391(  iCftP. 

86, 6.  a 

(a)  Heare  v.  Cofienepst  16  JB««(» 
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to  lay  down  the  doctriQe  that  a  second  protest  is  necessaiy ; 
observiDg :  ''The  use  and  convenience,  and,  indeed,  the 
necessity  of  a  protest  upon  foreign  bills  of  exchange,  in  order 
to  prove,  in  many  cases,  the  regularity  of  the  proceedings 
thereupon,  is  too  obvious  to  warrant  us  in  dispensing  with 
such  an  instrument  in  any  case  where  the  custom  of  mer- 
chants, as  reported  in  the  authorities  of  law,  appears  to  have 
required  it  (o).  And  a  second  protest,  for  non-payment 
by  the  drawee,  is,  after  acceptance,  supra  protest,  equally 
necessary,  in  order  that  either  the  holders  may  charge  the 
acceptor,  supra  protest,  or  the  acceptor,  supra  protest,  may 
charge  the  party  for  whose  honour  the  acceptance  was  given. 
The  object  of  an  acceptance  for  honour  is  to  save  to  the 
holder  all  those  rights  which  he  would  have  enjoyed,  had 
the  bill  been  accepted  in  a  regular  manner.  If  the  bill  be 
drawn  payable  at  a  certain  period  after  sight,  and  accepted 
supra  protest,  a  second  presentment  for  payment,  and  protest 
and  notice,  is  still  essential,  for  the  purpose  of  enabling  the 
holder  to  sue  either  drawer  or  acceptor,  supra  protest,  or 
enabling  the  latter  to  sue  the  party  for  whose  honour  he 
has  accepted.  And  the  time  which -the  bill  has  to  run  is 
computed,  not  from  the  date  of  the  exhibition  to  the  drawee, 
but  from  the  date  of  the  acceptance  supra  protest  (p). 
Presentment  to  the  drawee,  and  protest,  must  be  averred  in 
the  declaration  {q)»  The  acceptor,  supra  protest,  becomes 
liable  to  all  parties  on  the  bill  subsequent  to  him  for  whose 
honour  the  acceptance  was  made  (r). 

The  acceptor,  supra  protest,  admits  the  genuineness  of 
the  signature,  and  is  bound  by  any  estoppel  binding  on  the 
party  for  whose  honour  he  accepts.  Thus,  where  a  bill  was 
drawn  in  favour  of  a  non-existing  person  or  order,  but  the 
name  of  the  drawer  and  the  name  of  the  payee  and  first 


391.  See  Vandenfall  y.  Tyrrell, 
M.  &  M.  87.  In  America  it  is 
held  that  where  a  draft  has  been 
protested  for  non-acoeptance,  the 
nolder  is  not  bound  to  present  it 
at  maJbarity  for  pa3rment.  Exeter 
Bank  T.  Gordon,  8  New  Hamp.  66. 
But  this  is  not  so  when  there  has 
been  an  acceptance  tupraprotett. 
An  acceptor  for  the  hononr  of  the 
drawer  cannot  reoorer  against  him 
without  proof  of  presentment  for 
acoeptanoe  or  payment  and  re- 
fusal, and  notice  to  the  drawer. 
Baring  t.  Clark,  19  Pick.  220. 
He  who  accepts,  supra  protest,  is 


not  liable  unless  demand  of  pay- 
ment is  made  on  the  drawer  and 
notice  of  the  refusal  giyen.  Soho- 
field  T.  Bayard,  3  Wendell,  491. 
See  Byles  on  Bills,  6th  American 
ed.406. 

{p)  Ibid. 

(kP)  Williams  v,  Germaine^  7 
B.  &  C.  468;  1  Man.  &  R.  394, 
408,  S.  C. 

iq)  Ibid. 

(r)  Hoare  t.  CoMnove,  16  East, 
391;  Bayley,6thed.l78;  Beawes, 
33;  Manns,  21 ;  Em  parte  Waoker- 
hath,  6  Yes.  674. 
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indorser  were  both  forged  and  the  defendant  accepted  for      chapteb 
the  honour  of  the  drawer,  it  was  held  that  the  defendant  ^"^ 

was  estopped  from  disputing  that  the  drawer's  signature 
was  genuine,  and  that  the  bill  was  drawn  in  favour  of  a 
non-existing  person,  was  negotiable,  and  had  become  payable 
to  bearer  («). 

Bj  acceptance  supra  protest,  the  partj  for  whose  honour  Bights  of  ae- 
it  was  made,  and  all  parties  antecedent  to  him,  become  ^l^St!*'^*^ 
liable  to  the  acceptor,  supra  protest,  for  all  damages  which 
he  maj  incur  bj  reason  of  his  acceptance  (t).  The  acceptor 
supra  protest,  where  the  bill  has  been  protested  for  better 
security,  has  his  remedy  also  against  the  acceptor  («).  It 
was  once  held  (v)  that  a  party  paying  for  the  honour  of  the 
drawer  had  no  claim  on  the  assignees  of  the  accommodation 
acceptor,  because  the  drawer  himself  had  none,  but  in  a 
recent  case  it  was  decided  that  he  could  recover  against  the 
acceptor  whether  the  acceptance  were  given  for  value  or 
not  (u7)« 

(«)  Phillips  y.  Im  Thum,  L.  B.,  344.    In  America  it  is  held  that 

1  C.  P.  220.  if  a  thiid  party  takes  np  a  bill  at 

(f )  Beawes,  47.  its  maturity  for  the  honour  of  the 

(if)  Ex  parte  Waekerbath,  5  drawer,  and  at  his   request,  he 

Ves.  574.  thereby  releases  the  accoimnoda- 

(«)  Eae  parte  Lambert,  18  Ves.  tion  acceptor  of  sach  bill,  whether 

179.  he  intended  it  or  not.    See  Byies 

(tt)  Ex  parte  Swan,  L.  B.,  6  £q.  on  Bills,  6th  American  ed.  408. 
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Patmekt,  supra  protest,  is  where  a  bill  of  exchange, 
having  been  protested  for  non-payment,  is  paid  by  another 
person,  for  the  hononr  of  some  onp  of  the  parties.  Any 
party  to  a  bill  of  exchange,  whether  drawer,  drawee,  payee 
or  indorser,  may  pay  for  honour.  So  may  a  mere  stranger, 
without  any  previous  request  or  authority  from  the  party 
for  whose  honour  he  pays.  This  right  is  not  founded  on 
the  English  common  law,  but  is  a  provision  of  the  general 
law  merchant,  introduced  to  aid  the  credit  and  circulation 
of  bills  of  exchange.  It  extends  to  no  other  instrument. 
Such  payment  should  be  preceded,  on  the  part  of  the  payer, 
in  the  presence  of  a  notary  public,  by  a  declaration  for 
whose  honour  the  bill  is  paid,  which  should  be  recorded 
by  the  notanr,  either  in  the  protest  or  in  a  separate  instru- 
ment (a).  It  is  clear  that  there  can  be  no  payment  for 
honour  till  the  bill  is  dishonoured  by  non-payment  (b)  ;  and 
a  protest  is  essential  (c\  though  it  may  be  drawn  out  in  due 
form  afterwards  (d). 

A  party  paying  a  bill  of  exchange,  supra  protest,  has  his 
action  against  the  party  for  whom  the  payment  was  made, 
and  against  all  other  parties  to  whom  that  party  could  have 


(a)  Beawes,  pi.  53;  Marios,  128. 
Linteryention  et  le  paiement  s&- 
ront  constats  dans  I'acte  de  prot^ 
on  k  la  suite  de  Facte.  Code  de 
Commerce,  Art.  158. 

(h)  Beacon  y.  Stodha/rt,  2  Man. 
&  Gr.  817. 

(e)  In  Vandewall  t.  Tyrrell^  1 
M.  &  M.  87,  io  held  by  Lord  Ten- 


terden;  and  in  Ex  parte  Wylde, 
80  L.  J.,  Bky.  10,  by  Lord  Camp- 
bell. As  it  is  by  the  French  law, 
Code  de  Commerce,  Art.  158,  and 
\(j  the  law  of  Scotland,  BeH's 
Comm.  b.  3,  part  1,  c.  4,  s.  867. 

(<0  GeralopuloT,  Wieler,lOC. 
B.  690. 
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resorted  for  retmbarsement  («).    fiut  he  therebj  discharges      cbapixr 
all  the  subsequent  parties,  although  that  discharge  does  not  ^^^' 

prevent  his  relying  on  any  title  thej  may  have  (/*). 

A  man  paying  for  honour  of  an  indorser  may,  if  he  choose,  Kotioe  ot  djA- 
gire  immediate  notice  to  the  prior  indorsers,  but  he  is  not  ^^**<^'  ^* 
bound  flo  to  do.    He  may,  if  fae  please,  send  the  protest,  or 
the  bill  or  notice,  to  the  indorser  for  whose  honour  he  pays, 
and  any  subsequent  regular  notice  given  by  that  party  {g) 
will  suffice. 

It  is  conceived  that  a  man  cannot,  by  paying,  supra  pro^  cannot  Kvive 
testf  TevxYe  the  liability  ot  an  indonser  eir^ady  discharged  by  "*w"t7- 
laches. 

And  where  a  party  pays  generally  for  honour,  without  a  Pajnusat  without 
protest,  a  bill  already  indorsed  in  blank,  he,  as  an  indorsee,  ^^^^ 
may,  it  seems,  sue  any  party  on  the  bill  (A). 

The  most  obvious  and  advantageous  course  to  be  pursued  safest  mode  of 
by  a  man  desiring  to  protect  the  credit  of  any  party  to  a  toJ^*^,SJr?  ^^^^ 
dishonoured  bill,  is  simply  to  pay  the  amount  to  the  holder 
and  take  the  bill  as  an  ordinary  transferee. 

But  the  holder  may  possibly  object ;  for  example,  the  bill 
may  not  have  been  indorsed  in  blank,  and  the  holder  may 
refuse  to  indorse  even  sans  recours.  In  such  an  event  a 
payment,  supra  protest,  becomes  essential. 

The  party  paying,  supra  protest,  has  also  his  remedy  Aoeommodation 
against  the  acceptor,  and  that  whether  the  acceptance  was  ^"'* 
given  for  value  or  not,  unless  there  be  an  equity  attached  to 
the  bill  amounting  to  a  discharge  (t)« 


(e)  Bayley,  6th  ed.  318. 

(/)  Gelni  qni  paie  nne  lettre  de 
change  par  interrention  est  sab- 
roge  aox  droits  dn  portenr.  •  *  * 
Si  le  paiement  par  intervention  est 
&it  ponr  le  compte  dn  tirenr  tons 
les  endossenrs  sont  liber^s.  S'il  est 
fait  ponr  nn  endossenr,  les  endos- 
senrs snbseqnents  sont  liber^s. 
Code  de  Commerce,  Art  159.  In 
America  it  is  held  that  an  ac- 
ceptor, supra  protestf  for  the 
honour  of  the  first  indorser,  may 
reqnire  as  a  condition  of  payment, 
that  the  holder  shall  indorse  the 
bill  to  him.  See  Byles  on  Bills, 
5th  American  ed.  408. 


(a)  GoodaXl  y.  Polhill,  14  L,  J., 
C.F.  146;  1  C.  B.  233,  S.  C. 

(A)  Mertens  t.  Winnington^ 
1  Esp.  118.  Bnt  see  the  obsenra- 
tions  on  this  case  by  Lord  Campbell 
in  Ex  parte  Wylde,  30  L.  J.,  Bky. 
10. 

(i)  Ex  parte  Wackerhathy  5 
Ves.  674;  Ex  parte  Swan,  L.R., 
6  £q.  844,  explaining  and  over- 
mling  Ex  parte  Zrambert,  18  Yes. 
179.  A  partr  taking  np  a  bill  for 
the  hononr  of  any  party  to  it  suc- 
ceeds to  the  title  01  the  party  from 
whom  he  took  it,  and  is  in  effect 
an  indorsee  by  the  law  merchant, 
though  he  cannot  himself  indorse. 
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When  the  protest 
should  be  made. 

M^pra  potest  ot 
piomiMoiy  notes. 


It  is  necefisary  that  the  protest  should  be  made  before 
payment  (k). 

The  law  merchant  as  to  payment,  supra  protest^  does  not 
extend  to  promissory  notes,  which  are  not,  like  bills  of 
exchange,  instruments  calculated  or  intended  for  circulation 
all  oyer  the  globe.  Whoever,  therefore,  pays  a  note  for 
another  person  without  authority,  express  or  implied^  does 
so  at  his  peril  (/). 

In  ordinary  cases,  however,  where  the  note  is  indorsed  in 
blank,  he  of  course  becomes  a  transferee  of  the  note. 


Pothier,yol.  iy.  prt  1,  ss.  113, 114. 
"  An  moyen  dn  paiement  U  demeu- 
rent  subrog^  en  tous  les  droits  da 
porteoT,  qnoiqn*iI  n'en  ait  pas  de 
transport,  subrpgation  ni  ordre." 
Nogoier,  Lettres  de  Change,  ss. 
584-591. 


W  Vandewall  y.  TyrreU,  1  M. 
&  M.  87.  Although  it  need  not  be 
drawn  ont  in  fall,  or  extended,  as 
it  is  called,  till  afterwards.  Gera- 
lopuh  T.  Wieler,  10  C.  B.  690. 

(I)  Story  on  Promissory  Notes, 
a  458. 
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In  general,  it  is  incumbent  on  the  holder  of  a  bill  or  note 
dishonoured,  whether  by  non-acceptance  (o),  or  by  non-pay- 

(d)  Bleasard  y.  Hirst,  5  Burr.      712.    And  the  parties  who  are  en- 
2672 ;  Ooodall  y.  Dolley,  I  T.  B.      titled  to  notice  of  non-acceptance. 
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menty  to  give  notice  of  that  fact  to  the  antecedent  parties. 
The  requisites  of  notice  and  the  consequences  of  neglect 
heing  much  the  same  in  hoth  cases,  under  the  general  head 
of  notice  of  dishonour  will  be  considered  notice  of  non- 
acceptance  and  notice  of  non-pajment 

niviBiOKOF         ^  considering  this  subject,  let  us  inquire,— first,  what 
THB  SUBJECT,  fofm  of  noticc  is  required  ;  secondly,  how  notice  is  to  be 

transmitted;  thirdly,  at  what  place  it  is  to  be  given  ;  fourthly, 
at  what  time  ;  fifthly,  bv  whom  it  must  be  given  ;  siitthly, 
to  whom  ;  seventhly,  what  are  the  consequences  of  neglect ; 
eighthly,  how  notice  may  be  excused  or  waived  ;  and  lastly, 
how  it  may  be  proved. 

First,  at  to  the  form  of  the  notice.  K'otice  does  not  mean 
mere  knowledge,  but  an  actnal  n6tiJication.  For  a  man  who 
tan  be  clearly  shown  to  have  known  beforehand  that  the  bill 
would  be  dishonoured  is  nevertheless  entitled  to  notice  (6). 

No  particular  foi*m  of  notice  is  required.  It  may  be  either 
written  or  oral  (c).  All  that  is  necessary  is,  to  apprise  the 
party  liable  of  die  dishonour  (d)  of  the  bill  in  question,  and  to 
intimate  that  he  is  expected  to  pay  it.  And  an  announcement 
of  the  dishonour  will  (at  least,  if  it  come  from  the  holder) 
amount  to  a  sufficient  intimation  to  the  indorser,  that  he  is 
held  liable  («).    But  where  a  mere  demand  of  payment  was 


WHAT  FOBM 
OF  NOTICK  IS 
BEQUIBBD. 


are  diMkaiMd  lor  want  of  it,  and 
are  not  liable  f  ov  Bubsequent  non- 
payiment,  Roteow  t.  Hardy^  12 
East,  434,  nntew  th«  bill  come  into 
the  hands  of  a  sabaeqnent  indorsee 
for  ralue,  who  was  not  aware  of 
the  diBhononr.  CPKetft  t.  Duwn^ 
eTannt.  805 :  1  Marsh.  613,  S.  C; 
Dtmn  T.  CKefffe^  5  M.  &  S.  282; 
Whitehead  v.  Walker,  9  M.  &  W. 
5M,  8.  C.  See  Ooodman  v.  Harvey, 
4  Ad.  ft  El.  870 ;  6  N.  &  M.  872. 
Where  a  bill  was  re^indorsed  to  a 
prior  indorser,  and  in  the  interral 
had  been  dishononred  by  a  refusal 
to  accept,  of  which  refusal  the 
drawer  had  had  no  notice,  it  was 
held  that  the  plaintiff,  declarhig 
aa  immediate  indorsee  of  the 
drawer,  Uie  defendant  might  plead 
those  facts  without  ayerring  that 
the  plaintiff  gave  no  value,  or  was 
not  again  indorsee  before  the  bill 
became  due,  or  had  knowledge  o£ 
the  facta;  SartUtt T.Benson,  15 
l^  J.,  Ezch.  28  ;  14  M.  &  W.  788) 


8  D.  &  Ia  274,  S.  C;  and  if  no- 
tice of  non-acceptance  be  given, 
the  right  to  recover  of  the  prior 
parties  the  fall  amotmt  of  the  bill 
immedUtelj,  however  distant  its 
matnritr,  18  complete.  Whitehead 
V.  Walker^  9  M.  &  W.  fiOdw 

(b)  See  Burgh  v.  Legae,  5  M. 
&  W.  418 ;  CawiU  t.  Thompsffn^ 
18  L.  J.,  C.  P.  127 ;  7  C.  B.  400, 
S.  C. 

(0)  The  construction  of  a  parol 
notice  is  for  the  jury,  of  a  written 
notice  for  the  Ck>art,  and  therefore, 
perhaps,  a  parol  notice  may  be 
good  where  the  same  words,  if  in 
writing,  miffhtbe  held  insnfllcient. 
See  Metcalfe  v.  Riehardion,  11 
C.  B.  1011;  and  PhUlips  v. 
Gould,  8  C.  &  P.  865. 

(<f)  i.  «.  (in  the  case  of  disho- 
novr  by  non-payment),  of  present- 
ment and  Bon-paymeBt.  East  v. 
Smith,  16  L.  J.,  Q.  B.  292 ;  4 
Dowl.  &  L.  744,  S.  C. 

(e)  It  was  held  in  JFVrze  v. 
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tafbA^  Ihe  Court  obierr^  '^There  is  no  predse  Ibnn  of 
fnxtd^  neceuBiitj  to  be  luad  in  giving  notice  of  the  dishonour 
of  4  bill  of  exchange,  but  the  hmguage  need  must  be  snch 
M  to  ooflYrf  notice  to  the  party  what  the  bill  is,  and  that 
payment  of  it  has  been  refused  bj  the  acceptor.  Here  the 
letter  in  question  did  not  conyey  to  the  defendant  any  such 
notice ;  it  does  not  CTen  say  &e  bill  was  erer  accepted. 
We,  therefore,  think  the  notice  was  insufficient "(/ )• 
Where  the  attorney  for  the  indorsee  wrote  a  letter  to  the 
indorser  to  the  following  effect :  "  A  bill  for  683/.,  drawn  by 
K.  on  J.  &  Co.,  and  bearing  your  indorsement,  has  been  put 
into  our  hands  by  A.,  with  directions  to  take  legal  measures 
for  the  reeoTory  thereof,  unless  immediately  paid  to  us  ;"  it 
was  held,  that  this  letter  was  not  a  si&cient  notice  of 
dishonour.  **  The  notice  of  dishonour,"  says  Tindal,  C«  J., 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber, 
**  which  is  commonly  substituted  in  this  country  in  the  place 
of  a  formal  protest  (such  formal  protest  being  essential  in 
other  countries  to  enable  the  plaintiff  to  recover),  most 
certainly  does  not  require  all  the  precision  and  formality 
which  accompanied  the  regular  protest,  for  which  it  has  been 
substituted.  But  it  should  at  least  inform  the  party  to 
whom  it  is  addressed,  either  in  express  terms  or  by  necessary 
implie€Uion  {g\  that  the  bill  has  been  dishonoured,  and  that 


Skamood^  2  6.  &  D.  lie  ;  2  Q. 
B.  416,  S.  C,  that  a  notice  of  tha 
disbonoiir  of  a  bill  of  exchange 
Mat  dy  ike  holder^  need  not  con- 
tata  sn  annoancemeat^  that  the 
holder  looks  to  the  party  to  whom 
h  is  addraBed  for  payment,  bat 
that  if  the  notice  do  not  oome  im- 
mediately from  the  holder,  snch  an 
intimatioa  may  perhaps  be  neces- 
sary. See  ako  Eagt  t.  SmUh,  16 
L.  J.,  Q.  B.  292 ;  4  DowL  &  L. 
744.  The  formal  protest  itself, 
lor  which  the  notice  w  snbetitnted, 
contains  no  snch  announcement 
And  see  Mi&rt  t.  Bnmnj  11  M. 
&  W.  972,  whera  Mr.  Baron  Al- 
derson  says,  ''knowledge  of  disho- 
noar  obtained  by  commanication 
from  the  holder  of  the  bill, 
■Boants  to  notice ;"  and  the  ob- 
serrationa  of  Cranwell,  J.,  in 
Otmni  T.  Thammon^  18  L.  J.,  C. 
P.  128 ;  7  a  B.  400,  8.  G.  In 
Mm§  T.  BieUey,  2  Q.  B.  419,  it 
was  held  not  necessary  to  State  in 


a  notice  of  dishooonr,  that  the 
holder  looks  to  the  other  party  for 
payment,  and  that  the  mere  send- 
ing of  notice  of  diriionoor  is  itself 
aMffidcnt  intimation  for  that  par- 
pose.  The  fi^owixig  was  the  form 
of  notice:— "Sir,  I  hereby  gira 
yon  notice  that  a  bill  for  602.,  at 
three  months  after  date,  drawn  by 
J.  L.  upon  and  accepted  by  J.  £. 
of  Blenheim-street,  Ghelsn,  and 
indorsed  bv  yon,  lies  at  No.  6,  Ely 
Place,  dishononred.  Yoars,  &c., 
(Signed)  Wm.  KiKo."  See  Ckofrd 
T.  I^x,  14  Q.  B.  200. 

(/)  Hartley  t.  QU0,  4  B.  & 
C.  339  ;  6  Dowl.  &  R.  605. 

(^)  Peihape*' reasonable  iatend- 
meat"  would  be  a  mora  correct  ex- 
pression than  "necessary  impUca^ 
tion  :"  at  idl  errents  the  expression 
"necessary  implication"  is  not  to 
be  BO  oonstmed  as  to  exclnds  the 
possibility  of  any  other  infsrsilce. 
See  tha  obserrationsol  Ur.  Baron 
Paikd  on  this  exprcssionin  H$dger 
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the  holder  looks  to  him  for  payment  of  the  amount.  Looking 
at  this  notice,  we  think  no  Buch  intimation  is  conveyed  in 
terms,  or  is  necessarily  to  be  inferred  from  its  contents.'' 
The  Court  further  observed,  that  it  was  consistent  with  the 
notice  that  the  bill  had  never  been  presented,  but  that  the 
plaintiff  intended  to  rely  on  an  excuse  for  non-presentment, 
that  the  notice  did  not  state  that  the  bill  was  due,  and  might 
not  have  been  intended  as  a  notice  of  dishonour,  but  might 
have  pre-supposed  it  (A). 


T.  Steavefuon,  2  M.  &  W.  799  ;  6 
Dowl.  771,  S.  C;  Lewis  y.  Chm- 
jperts,  6  M.  &  W.  402. 

(h)  Solarte  v.  Palmer^  7  Bing. 
680;  6  Moo.  &  P.  475;  1  C.&  J. 
417;  1  Tyr.  871,  S.  C;  affirmed 
in  the  Honse  of  Lords,  1884,  1 
Bing.  N.  C.  194,  where  Parke,  J., 
declared  the  nnanimons  opinion  of 
the  Judges  present,  that  the  letter 
of  the  plaintiff's  attorney  did  not 
amount  to  notice  of  the  dishonour 
of  the  bill,  as  such  a  notice  ought, 
in  express  terms  or  by  necessary 
implication,  to  convey  full  infor- 
mation that  the  bill  had  been  dis- 
honoured. And  Lord  Brougham, 
C,  on  the  ground  that  after  aart- 
ley*8  ease,  the  judgment  of  the 
Exchequer  Chamber,  and  the  5th 
edition  of  Bayley  on  Bills,  the 
case  was  too  clear  for  appeal,  said 
that  the  judgment  of  the  Court 
below  must  be  affirmed,  with  costs. 
The  propriety  of  this  decision  and 
of  dismissing  the  appeal,  with 
costs,  as  a  case  too  clear  for  argu- 
ment, was  the  subject  of  consider- 
able discussion  among  the  profes- 
sion at  the  time.  The  decisions  in 
Hartley  v.  Case,  and  Solarte  v. 
Palmer,  have  beeii  followed  by  no 
small  incouTenience  to  the  public, 
who  are  now  hardly  safe  in  giving 
notices  of  dishonour  without  pro- 
fessional aid. 

The  following  notices  have  ac- 
cordingly been  since  held  insuffi- 
cient:— 

"The  note  for  2001.,  drawn  by 
H.  H.,  dated  18th  July  last,  pay- 
able three  months  after  date,  and 
indorsed  by  you,  became  due  yester- 
day, and  is  returned  to  me  unpaid. 
I  Uierefore  request  you  will  let  me 


have  the  amount  forthwith. 
'These  facts,'  says  Tindal,  C.  J., 
'are  compatible  with  an  entire 
omission  to  present  the  note  to  the 
maker.'"  Boulton  v.  Welsh,  3 
Bing.  N.  C.  688  ;  4  Scott,  425, 

"Sir,  A  bill  for  301.,  dated  the 
18th  August,  1 837,  at  three  months, 
drawn  and  indorsed  by  R.  Everett 
upon  and  accepted  by  W.  Tuck, 
and  indorsed  by  you,  lies  at  my 
office  due  and  unpaid.  I  am,  &c., 
S.  J.  Sydney."  Phillips  v. 
Oould,  8  C.  &  P.  365. 

'*  Messrs.  Strange  and  Co.  inform 
Mr.  James  Price  that  Mr.  John 
Betterton's  acceptance  for  87/.  5s. 
is  not  paid.  As  indorser,  Mr. 
Price  is  called  upon  to  pay  the 
money,  which  will  be  expected 
immediately.  Swindon,  Dec. 
1886."  Strange  v.  Price,  10  Ad. 
&  El.  i:^ ;  2  ]ger.  &  Dav.  278, 
S.  C. 

"  Sir,  This  is  to  inform  you  that 
the  bill  I  took  of  you,  IIZ.  2s.  Sd., 
is  not  took  up,  and  4«.  6<2.  ex- 
penses ;  and  the  money  I  must 
pay  immediately.  My  son  will  be 
in  London  on  Friday  morning. 
Wm.  Messenger."  Messenger 
V.  Southey,  1  Man.  &  Or.  76;  1 
Scott,  N.  R  180,  S.  C. 

The  following  notices  of  non- 
payment of  six  bills  of  exchange 
were  held  insufficient :— 

1.  "Sir,  A  bill  for  29/.  I7s.  Sd., 
drawn  by  Ward  on  Hunt,  due  yes- 
terday, is  unpaid,  and  I  am  sorr^ 
to  say  the  person  at  whose  house  it 
is  made  payable  don't  speak  very 
favourably  of  the  acceptor's  punc- 
tuality. I  should  like  to  see  you 
upon  it  to-day." 
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It  is  to  be  pbseryedy  however,  that  the  expressions  of  the 
Judges  in  Soiarte  v.  Palmer  are  not  the  language  of  the 
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2.  <<Mr.  Maine,— Sir,  This  is  to 
give  TOD  notice  that  a  bill  drawn 
hj  jou  and  accepted  by  Joeias 
Bateman  for  47Z.  16«.  9d.,  dne 
July  19th,  1835,  is  unpaid,  and 
lies  due  at  Mr.  J.  Furze's,  65, 
Fleet-street" 

a  **  Sir,  Mr.  Howard's  accept- 
anoe  for  21/.  4«.  ^.,  due  on  Sa- 
turday, is  unpaid.  He  has  pro- 
mised to  pay  it  in  a  week  or  ten 
days.  I  shall  be  glad  to  see  you 
upon  it  as  early  as  possible." 

4.  "Sir,  This  is  to  give  you 
notice  that  a  bill  for  176/.  15«.  6^^., 
drawn  by  Samuel  Maine,  accepted 
by  G.  Oisby,  dated  May  7th,  1835» 
at  four  months,  lies  dne  and  un- 
paid at  my  house." 

5.  "P.  Johnson,  £^.,— Sir, 
This  is  to  give  you  notice  that  a 
l)ill,  202. 17ff.7J.,  drawn  by  Samuel 
Maine,  accepted  by  Richard  Jones, 
dated  May  21st,  1835,  at  four 
months,  lies  due  and  unpaid  at  my 
house." 

6.  "  P.  Johnson,  Esq., -Sir, 
This  is  to  give  you  notice  that  a 
bill  for  148/.  10«.,  drawn  by  Samuel 
Maine,  and  accepted  byG.  Parker, 
dated  May  22nd,  1835,  lies  due 
and  unpaid  at  my  house.''  Jktrze 
y,Sharwood  andOthers,  11  L.  J., 
Q.  B.  19;  2  Q.  B.  388,  8.  C. 

But  the  following  have  been 
held  to  be  9t^j0icient  notices  of 
dishonour: — 

**  Sir,  a  bill  drawn  by  yon  upon 
and  accepted  by  Mr.  Joshna  Wat- 
son for  Sll.  Ss.f  due  yesterday,  is 
diAhonoured  and  unpaid;  and  I  am 
desired  to  give  you  notice  thereof 
to  request  that  the  same  may  be 
immediately  paid.  I  am,  &c., 
H.  D.  RusHBXTBY."  Woodtharpe 
V.  Larcesy  2  M.  &  W.  109, 

"  Sir,  the  bill  for  £ ,  drawn 

by  you,  is  this  day  returned  with 
charget^  to  which  your  immediate 
attention  is  requested."  (Signed 
by  indorsee.)  Omgeon  v.  Smithy 
6  Ad.  &  EIL  499;  2  Nev.  &  P. 

B. 


303,  S.  C. 

"  Sir,  I  am  desired  by  Mr. 
Hedger  to  give  you  notice  that  a 
promissory  note  for  99/.  \Bi^  pay- 
able to  your  order  two  months 
after  the  date  thereof,  became  due 
yesterday,  and  has  been  returned 
unpaid,  and  I  have  to  request 
you  will  please  remit  the  amount 
thereof  mitk  \9. 6d.  nuttn^,  freeof 
postage,  by  return  of  post  I  am, 
&c.,  Jones  Spybb."  Hedger  v. 
SteaveMtm,  2  M.  &  W.  799 ;  5 
Dowl.  771,  S.  C. 

"Your  bill  is  unpaid,  noting 
6s."  Armstrong  v.  Christianip 
5  C.  B.  687. 

"  Your  note  has  been  returned 
dishonoured,"  is  sufficient,  without 
the  words  ''your  note  has  been 
presented  for  payment."  jEd^ 
monds  v.  Gates,  2  Jurist,  183*. 

^  Messrs  Houlditch  are  sur- 
prised that  Mr.  Canty  has  not 
taken  up  Chaplin's  bill  according 
to  his  promise;  are  also  surprised 
to  hear  that  Mrs.  Gib's  bill  was 
returned  to  the  holder  unpaid." 

This  notice  was  followed  by  a 
visit  from  the  indorser  to  the 
holder  on  the  same  day,  in  which 
he  promised  to  write  to  the  other 
parties,  by  whom,  or  by  himself, 
the  bill  should  be  paid.  HouC- 
dUch  V.  Cavty,  4  Bing.  N.  C.  441 ; 
3  Scott,  209,  S.  C. 

"Mr.  Gompertz,— Sir,  The  bill 
of  exchange  for  250/.,  drawn  by  S. 
Kendall,  and  accepted  by  Charles 
Stretton,and  bearing  your  indorse- 
ment, has  been  presented  for  pay- 
ment to  the  acceptor  thereof,  and 
returned  dishonoured,  and  now 
lies  overdue  and  un^d  with  me, 
as  above,  of  which  1  hereby  give 
you  notice.  I  am,  &c.,  C  Lewis." 
Lewis  V.  OompertZf  6  M.  &  W. 
400. 

"I  beg  to  inform  you  that  Mr. 
D.'s  acceptance  for  200/.,  drawn 
and  indorsed  by  you,  due  31st 
July,  has  been  presented  for  pay- 
ment and  returned,  and  now  re* 
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House  of  Lords,  and  it  is  to  be  borne  in  mind  that  so  far  as 
those  expressions  go  beyond  what  was  necessary  to  decide 
the  case  then  under  considei^tion,  they  are  extra-judicial. 


mains  unpaid."  (hokcY.IVenchy 
10  Ad.  &  £11.  131;  8  Per.  &  D. 
o96f  o*  O. 

"Dear  Sir,  To  my  sarprlse  I 
have  receiyed  an  intimation  from 
the  Birmingham  and  Midland 
Counties  Bank  that  jour  draft  on 
A.  B.  is  dishonoured,  and  I  have 
requested  them  to  proceed  on  the 
same.*'  SheUon  t.  Braithwaite, 
7  M.  &  W.  436. 

"  Sir,  I  am  instructed  by  Mr.- 
Molineaux  to  give  jgq.  notice  that 
a  bill  (describing  it)  has  been  dis- 
honoured,'' &e.  Stochen  y.  Colliny 
9  C.  &  P.  663 ;  7  M.  &  W.  616, 
S.  C. 

A  party  sent  by  the  holder  of  a 
dishonoured  bill  oi  exchange,  called 
at  tUe  drawer's  house  the  day  after 
it  became  due,  and  there  saw  his 
wife,  and  told  her  that  he  had 
brought  back  the  bill  that  had 
been  dishonoured.  She  said  that 
she  knew  nothing  about  it,  but 
would  tell  her  husband  of  it  when 
he  came  home.  The  party  then 
went  away,  not  leaving  any  written 
notice:  held  sufficient  notice  of 
dishonour.  Housego  y.  Otnone,  2 
M.  &  W.  848. 

**  James  Court's  acceptance,  due 
this  day,  is  unpaid,  and  Ireqvest 
your  immediate  attention  to  it^* 
was  held  sufficient.  Bailey  y. 
Porter,  14  M.  &  W.  44.  See  the 
observations  on  this  case  in  AUen 
v.  Edmnindton,  17  L.  J.,  Exch. 
298 ;  2  Exch.  719,  S.  C. ;  and  see 
Paul  v.  Joely  8  U.  &  N.  466  ;  28 
L.  J.,  Exch.  143;  4  H.  &  N.  866, 
affirmed  in  error. 

"Your  draft  upon  C.  for  60Z., 
due  3rd  March,  is  returned  to  us 
unpaid,  and  if  not  taken  up  this 
day,  proceedings  will  be  taken 
against  you  for  the  recovery 
thereof,"  was  held  sufficient. 
Rohion  v.  OurlertU,  2  Q.  B.  421. 

"  A  bill,  &c.  is  unpaid,  noting 
6«.,"  is  sufficient,  the  expression 
noting   indicating   a   dishonour. 


Armstrong  v.  Chrittiani^  17  L. 
J.,  C.  P.  181 ;  6  C.  B.  687,  S.  C. 

Where  the  holder,  when  the  bill 
became  due,  said  to  the  executor 
of  the  acceptor,  who  was  also  in- 
dorser,  *'  Ihave  brought  a  bill  from 
the  plaintiffs,  you  know  what  it 
is;"  and  the  defendant  said,  '*Iam 
executor  of  the  drawee,  you  must 
persuade  the  plaintiff  to  let  the  bill 
stand  over  a  few  days,  because  the 
acceptor  has  been  dead  only  a  few 
days.  I  shall  see  the  bill  paid." 
Notice  of  dishonour  was  held  to  be 
proved.  Count  v.  l%omp9on,  18 
L.  J.,  C.  P.  125;  7  C.  B.  400,  S.  C. 

"  We  beg  to  acquaint  yon  with  the 
non-payment  of  William  Miles's 
aoceptanoe  to  James  Wright's 
draft  of  29th  December  last,  at 
four  months,  50/.,  amomiting,  with 
expenses,  to  60/.  Ss.  Id.,  which 
remit  us  in  course  of  post  without 
&il,  to  pay  to  Messrs.  Everards  8g 
Co.,  Lynn,"  was  held  sufficient. 
Eeerturd  v.  WaUon,  1  E.  &  B. 
801.  Li  this  case  Lord  Camp- 
bell expressed  his  regret  at  the 
decision  of  Salarte  y.  Palmsr; 
and  see  Paul  v.  Joel,  ante. 

It  is  conceived  that  the  follow- 
ing is  the  full  form  of  notice  to 
be  given  by  the  holder  to  an  in- 
dorser.  It  may  be  easily  altered 
and  adapted  to  circumstances: — 

No,  1,  Fleet-gtreet,  London, 
2%th  Sept,  1842.— iSttr,  I  hereby 
give  you  notice  that  the  bill  of 
exchange,  dated  2tnd  ult.,  drawn 

by  A.  B,  of ,on  C.  D.  of , 

for  100/.  payable  one  month  after 
date  to  A,  B,  or  his  order,  and 
indorsed  by  you,  has  been  duly 
presented  for  payment,  but  was 
dishonoured,  and  is  unpaid,  I 
request  you  to  pay  me  the  amount 
thereof,  I  ami.  Sir,  your  obedient 
servant,  G,  H.-^To  Mr,  E.  F,,  of 
— ,  0iereh4int').^* 

The  construction  of  all  written 
instruments  is  for  the  Court,  but 
the  meaning  of  peculiar  expres- 
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The  deckioD   in  Solarte  y.  Palmer  is   unquestionably      chapter 

binding  to  this  extent,  that  a  notice  in  those  very  terms  and  '- 

under  those  very  circumstances  is  bad  and  ought  to  be  with- 
drawn from  the  jury.  But  in  strictness  this  decision  is 
binding  no  further. 

Notwithstanding,  therefore,  the  case  of  Solarte  y.  Palmer, 
the  true  rule  in  nearly  all  cases  seems  now  to  be  this :  that 
where  a  notice  of  dishonour  conveys  expressly  or  impliedly 
an  intimation  intelligible  to  ordinary  understandings  of  dis- 
honour, and  of  demand  of  payment,  the  notice  is  sufficient. 

The  notice  must  not  so  misdescribe  the  instrument  that  Description  of 
the  defendant  may  be  led  to  confound  it  with  some  other.  *^*  iMtniment. 
Thus,  a  notice  in  the  following  terms :  "  I  give  you  notice, 
that  a  bill  for,  &c.,  at,  &C.,  drawn  by  you  upon,  &c.,  lies  at, 
&c.  dishonoured,"  has  been  held  insufficient  to  sustain  an 
action  against  the  indorser,  who  is  not  also  the  drawer  (t). 
But  this  is  only  a  Nisi  Prius  decision  and  doubtful.  It  has 
since  been  held  that  if  there  be  more  than  one  bill  to  which 
the  notice  *may  apply,  it  lies  on  the  defendant  to  prove  that 
fact  {k).  And  if  a  note  be  improperly  called  a  bill  it  is  no 
objection  (/),  nor  if  a  bill  be  improperly  called  a  note  (m), 
nor  if  the  characters  of  drawers  and  acceptors  of  a  bill  be 
transposed  (n). 

In  short,  that  a  misdescription  which  does  not  mislead  is 
immaterial  (o),  is  now  the  rule  of  law,  as  well  as  of  con- 
venience and  justice. 

It  has  been  held  that  notice  of  dishonour  need  not  state  statement  of  the 
on  whose  behalf  payment  is  applied  for,  nor  where  the  bill  is  SSSf^SoUwi* 
lying  (/?),  and  a  misdescription  of  the  place  where  the  bill  is  given, 
lying  is  unmaterial  {q),  unless,  perhaps,  a  tender  were  made 
there. 


sions,  which  in  particular  places 
or  trades  have  a  Known  meaning, 
is  for  the  iniy.  HutehUon  y. 
hawker,  5  M.  &  W.  542. 

(i)  Beauohampy»  Cashy  1  D. & 
B.,  N.  P.  C.  3.  Thoagh  every  in- 
dorser  is  in  the  nature  of  a  new 
drawer,  ante,  p.  1 51 .  But  see  Mel- 
lerth  y.  Rippen^  7  Exch.  678. 

{k)  SieUon  y.  Braithmaite,  7 
M.  &  W.  436. 

(I)  Messenger  y.  Sovthevy  1 
Man.  &  Gr.  76^  1  Scott,  N.  B. 
180,  S.  C. 

(ik)  Stoekman  y.  Parr,  11  M. 
&  W.  809. 


(n)  Mellersh  y.  Bippen/l  Exch. 
578. 

ifi)  Bromage  y.  Vaughanj  9 
Q.  B.  608;  Mellerth  y.  Rippei^ 
sapra;  Bennittaun  y.  St&rvart, 
17  Howard,  American  Bep.  606; 
Harpham  y.  ChUd,  1  F.  &  E.  662. 

(jp)  Woodthorpe  y.  Lowes,  2 
M.  &  W.  109;  Housego  v.  Qmmey 
2  M.  &  W.  848;  Harrison  v. 
Ruseoe,  15  L.  J.,  Exch.  110;  15 
M.  &  W.  231,  S.  C;  Maxwell  y. 
Brain,  Exch.  1866. 

(ja)  Rowlands  y.  Sprinjetty  14 
L.  J.,  Exch.  227;  14  M.  &  W,  7, 
S.  C. 
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If  the  notice,  bj  mistake,  misdescribe  the  party  giving  it, 
by  representing  that  it  is  given  by  or  on  behalf  of  A.,  when 
in  reality  it  is  given  by  or  on  behiJf  of  B.,  it  is,  nevertheless, 
good.  But  the  party  who  receives  the  notice  is  to  be  placed 
in  the  same  situation  as  if  the  notice  had  really  been  given 
by  A.,  and  is  at  liberty  to  object  any  inability  in  A.  to  give 
notice;  as,  for  example,  that  A.  had  been  discharged  by 
lackesy  or  had  no  right  of  action  on  the  bill  (r). 

Kotice  of  protest  ^^  ^^  ^^^t  necessary  that  a  copy  of  the  protest  should  ac- 
company notice  of  the  dishonour  of  a  foreign  bill  («).  But 
information  of  the  protest  should  be  Bent(^),  if  the  party  to 
whom  notice  is  transmitted  reside  abroad  (u)> 


MODE  OF 
TBANSHIT- 
TING  NOTICE. 
By  poit. 


DlrecUoD  of  the 
letter. 


Secondly.     As  to  the  mode  of  transmitting  the  notice. 

Putting  a  letter  into  the  post  is  the  most  common  and  the 
safest  mode  of  giving  notice.  It  is  not  necessary  to  prove 
that  the  letter  was  received,  and  any  miscarriage  will  not 
prejudice  the  party  giving  notice  (x).  It  has  1)een  ruled 
that,  in  London,  delivery  of  a  letter  to  a  bellman  in  the 
street  is  not  sufficient,  and  that  it  should  be  posted  either 
at  the  General  Post-Office,  or  at  an  authorized  receiving- 
house  (y). 

It  is  not  sufficient  that  the  letter  be  directed,  generally, 
to  a  person  at  a  large  town;  as,  for  example,  to  '^  Mr. 
Haynes,  Bristor*  (z),  without  specifying  in  what  part  of  it 
he  resides,  unless  where  tbe  person  to  whom  the  letter  is 
sent  is  the  drawer  of  the  bill,  and  has  dated  it  in  an  equally 
general  manner  (a).    But  if  he  has  done  so,  then  the  send- 


(r)  Harrison  v.  Ruscoe,  16  L.  J. 
Exck  110;  15  M.  &  W.  231, 
S.  C. 

(f )  Goodman  v.  Harvey,  4  Ad. 
&  El.  870;  6  N.  &  M.  372,  S.  C. 

{t)  Roger*  v.  Stephens,  2  T.  R. 
713;  GaU  v.  WaUh,  6  T.  R.  289; 
Brough  v.  Parkins,  2  Ld.  Raym. 
993;  Cromwell  v.  Hynson,  2  Esp, 
611;  Robins  y.  Gibson,  S  Camp. 
834;  1  M.  &  SeL  288,  S.  C;  B. 
N.  P.  271. 

Qu)  See  the  Chapter  on  Pro- 
test. 

(a?)  Saunderson  y.  Judge,  2  H. 
Bl.  609;  Xufh  y.  Weston,  3  Eep. 
54 ;  Parker  v.  Gordon,  7  East,  385; 
3  Smith,  368,  S.  C;  Langdon  t. 


Hulls,  6  Esp.  167;  Bohree  t.  East- 
mood,  8  C.  &  P.  260;  Stocken  t. 
Collin,  7  M.  &  W.  616;  9  C.  &  P. 
658,  S.  C;  Woodcock  y.  Houlds- 
worth,  16  L.  J.,  Exch.  49;  16  M. 
&  W.  126,  S.  C;  Mackay  y.  Jnd* 
kins,  1  F.  &  F.  208. 

(y)  Hawkins  y.  Rntt,  Peake's 
N.  P.  C.  186;  but  sec  Pack  y.  Alex- 
ander, 3  M.  &  Soo.  789,  and  Skil^ 
beck  y.  Garbett,  14  L.  J.,  Q.  B. 
339;  7  Q.  B.  846,  S.  C.  "A  l)dl- 
man,"  says  Lord  Denman,  "  is  an 
ambnlatoiy  post  office." 

(z)  Walter  y.  Haynes,  B.  &  M. 
149. 

(a)  Mann  y.  Moors,  1  R.  &  M. 
249;  Clarke Y.     ha^pe,Sli.8tW. 
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ing  of  a  letter,  with  an  address  as  general  as  the  drawer's 
description,  as  ^'  T.  M.  Barron,  Esq.,  London,"  will  at  least 
he  evidence  from  which  the  jury  may  infer  due  notice  (b). 
If  the  notice  to  the  drawer  arrive  too  late,  through  misdi- 
rection, it  is  for  the  jury  to  say,  whether  the  holder  used 
due  diligence  to  discover  the  drawer's  address  (c).  If  the 
notice  miscarry  from  the  indistinctness  of  the  drawer's  hand- 
writing on  the  hill,  he  will  not  he  discharged  (d). 


CHAPTER 
XXII. 


Where  a  witness  said  that  the  letter,  containing  notice  of  Evidence  of  no- 
dishonour,  was  put  on  a  table  to  be  carried  to  the  post-office,  ^  ^  <^  * 
and  that  by  the  course  of  business  all  letters  deposited  on 
this  table  were  carried  to  the  post-office  by  a  porter,  Lord 
EUenborough  said,  ''You  must  go  further;  some  evidence 
must  be  given  that  the  letter  was  taken  from  the  table  in  the 
counting-house  and  put  into  the  post-office.  Had  you  called 
the  porter  and  he  had  said  that,  although  he  had  no  recol- 
lection of  the  letter  in  question,  he  invariably  carried  to  the 
post-office  all  the  letters  found  upon  the  table,  this  might 
have  done  (6),  but  I  cannot  hold  this  general  evidence  of 
the  course  of  business,  in  the  plaintiff's  counting-house,  to  be 
sufficient"  (/*  )•  The  post  marks  in  town  or  country,  proved 
to  be  such,  are  evidence  that  the  letters,  on  which  they  are, 
were  in  the  office  to  which  those  marks  belong,  at  the  time 
of  the  dates  of  such  marks  {g).  But  they  are  not  conclusive 
evidence  (A). 

A  duplicate  original,  or  an  examined  copy,  or  oral  evidence 
of  a  written  notice  of  dishonour,  are  admissible  without 
notice  to  produce  the  original  (t). 


Though  there  be  a  general  post,  the  holder  may  send  spedai  mcMen- 

ger. 


166;  1  Hor.  &  H.  35,  S.  C;  Sif- 
gen  v.  Browne^  1  Moo.  &  Rob. 
520;  Bwmsiter  y.  Barron^  17 
Q.  B.  828. 

(h)  Ibid. 

(0)lbid.;  Bb^EsdaUey,  Sawerbff, 
11  East,  114. 

{d)  Hewitt  y.  Thompeonj  1  Moo. 
&  Rob.  543. 

(jB)  So  held  in  Skilbeck  v.  Oar- 
hett,  14  L.  J.,  Q.  B.  388;  7  Q.  B. 
846.  8.  C. 

( /)  HetJiervngton  y.  Kemp,  4 
Camp.  194;  Hawket  y.  Salter^  4 
Bine.  715;  1  Moo.  &  P.  750, 
S.  P.;  and  see  Hagedom  y.  Reid, 
3  Camp.  379;   1  M.  &  S.  567, 


S.  C. 

(jg)KentY.  Lemenfl  Camp.  177; 
Fletcher  y.  Braddyl,  3  Stark.  64 ; 
Bex  V.  Plumer,  R.  &  R.  C.  C. 
254;  Rex  y.  Watton,  1  Camp.  215; 
Langdan  y.  HulUt  5  Esp.  156; 
Bex  y.  Johnson^  7  East,  65. 

(A)  StocJten  y.  Collin,  7  M.  & 
W.  515;  9  C.  &  P.  663,  S.  C. 

(i)  Ackland  y.  Pierce,  2  Camp. 
601;  Boherts  y.  Bradshaw,  1 
Stark.  28;  Kine  y.  Beaumonty  3 
B.  k  B.  288;  7  Moore,  112,  S.  C; 
secug  as  to  a  notice  of  the  dis- 
honour of  a  bill,  not  being  the  bill 
sued  on;  Lanattze  y.  Palmer,  1 
Moo.  &  MaL  31. 
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CHAPTER 
XXII. 


How  to  be  lont 
in  case  of  foreign 
biU. 


AT  WHAT 
PLACE. 


notice  bj  ft  special  messenger  (k) :  bat  if  the  notice  be  not 
communicated  by  the  special  messenger  till  after  the  day 
when  it  would  have  been  conveyed  by  the  post,  it  is  insuffi- 
cient ( / ).  Where  the  communication  by  the  poet  is  infrequent, 
as  where  the  party  to  whom  notice  is  to  be  sent  lives  out  of 
the  usual  course  of  the  post,  so  that  a  letter  may,  possibly, 
not  reach  him  for  a  fortnight,  he  may  be  charged  a  reason- 
able sum  by  the  holder  for  the  expense  of  a  special  mee* 
seuger  (m). 
Personal  service  of  a  written  notice  is  not  necessary  (n). 

In  the  case  of  a  foreign  biU,  it  is  sufficient  to  send  it  by 
the  first  regular  ship  bound  for  the  place  to  which  it  is  to  be 
sent;  and  it  is  no  objection  that,  if  sent  by  a  chance  ship, 
bound  elsewhere,  it  would  have  arrived  sooner.  ^'It  is 
sufficient  for  a  party  in  India,"  says  Eyre,  C.  J.,  '^  to  send 
notice  by  the  first  regular  ship  going  to  England,  and  he  is 
not  bound  to  accept  the  uncertain  conveyance  of  a  foreign 
ship.'' — '*  It  was  enough  to  do  so  by  the  first  ship,  whether 
English  or  foreign,  that  was  going  to  England  in  the  regular 
course  of  conveyance"  (o). 

We  have  already  seen,  in  what  cases  a  copy  or  notice  of 
the  protest  must  accompany  notice  of  tlie  dishonour  of  a 
foreign  bill. 

Thirdly,  as  to  the  place  at  which  notice  is  to  be  given. 

A  notice  of  dishonour  should  regularly  be  sent  to  the 
place  of  business,  oi*  to  the  residence  of  the  party  for  whom 
it  is  designed  (  p). 


(h)  Dohree  r.  JSkutwood,  8  C. 
&  P.  260. 

(Q  Darbishire  v.  Parker,  6 
East,  8;  2  Smith,  195,  S.  C.  It 
has  been  held,  that  it  maj  arriTe 
later  daring  business  hoois  in  the 
same  daj  withont  dischamng  the 
indoraer.  Bancrqfty,  Hall,  HoIVb 
N.  P.  C.  476. 

(m)  Pearson  v.  OralUm,  2 
Smith,  404. 

(n)  Housego  y.  Cowm,  2  M.  & 
W.  348. 

{p)  Muilman  y.  D'JSguino,  2 
H.  Bl.  666. 

(^)  It  has  been  held  in  America 
tliat  notice  put  into  the  post-office, 
if  the  parties  live  in  different 
places,  is  good.    It  is  otherwise 


when  the  parties  reside  in  the  same 
town. 

Where  a  person  has  a  dwellings 
house  and  counting-room  in  the 
same  town,  a  notice  sent  to  either 
place  is  sufficient. 

The  holder  of  a  bill  or  note  has 
a  right  to  adopt  a  private  conrey- 
anoe  instead  of  the  mail  for  the 
receipt  and  transmission  of  notioe 
to  a  drawer  or  indorser  of  the 
dishonour  thereof ;  but  in  sndi 
case  it  is  incumbent  on  the  holder 
to  show  that  due  diligence  was 
used. 

If  a  party  receive  notice  of  the 
dishonour  of  a  bill  in  due  time,  he 
cannot  object  to  the  mode  of  con- 
veyance. See  6th  American  ed. 
of  Byles  on  Mis,  p.  421. 


Notice  of  Dishonour.  279 

If  a  party,  whose  name  is  on  a  bill,  direct  a  notice  to  be      ^^^^^ 


xxir. 


sent  to  him  when  absent  at  a  distance  from  his  residence,  so 
that  its  transmission  thither,  and  thence  to  the  prior  parties, 
will  occnpymore  time  than  if  the  notice  had  passed  through 
the  ordinary  place  of  residence,  a  notice  to  him  at  the  sub- 
stituted and  more  distant  place  will,  it  seems,  not  onlj  be  a 
good  notice  as  against  him,  bat  also  a  good  notice  as  against 
prior  parties  {q). 

A  message  sent  to  a  counting-house  within  the  usual 
hours  of  business  has  been  held  sufficient,  though  no  person 
be  in  attendance.  Thus,  where  the  holder  sent  to  a  counting- 
house,  and  the  messenger  knocked  at  the  outer  door  on  two 
successive  dajs,  making  noise  sufficient  to  be  heard  by  per- 
sons within,  Lord  Ellenborough  said(r):  "The  counting- 
house  is  a  place  where  all  appointments  respecting  the  busi- 
ness, and  all  notices,  should  be  addressed  ;  and  it  is  the  duty 
of  the  merchant  to  take  care  that  a  proper  person  be  in 
attendance.  It  has,  however,  been  argued,  that  notice  in 
writing  left  at  the  counting-house,  or  put  into  the  post,  was 
necessary,  but  the  law  does  not  require  it,  and  with  whom 
was  it  to  be  left  ?  Putting  a  letter  into  the  post  is  only  one 
mode  of  giving  notice  ;  but,  where  both  parties  are  residing 
in  the  same  town,  sending  a  clerk  is  a  more  regular  and  less 
exceptionable  mode"  (ji).  But  the  mere  act  of  going  and 
knocking  at  the  door  wiU  not  sustain  an  allegation  of  actual 
notice,  though  it  may  enlarge  the  time  necessary  for  giving 
it,  or  under  some  circumstances  be  evidence  of  a  dispensa- 
tion {t).  A  message  left  at  the  dwelling-house  of  a  private 
person  with  his  wife  has  been  held  sufficient  («). 

Fourthly,  as  to  the  time  when  notice  of  dishonour  should  when  to  be 
be  given.  oiven. 

The  general  rule  is,  that  notice  must  be  given  before 
action  brought  within  a  reasonable  time  after  the  dishonour ; 
and  that  what  is  a  reasonable  time  is  a  question  of  law, 
depending  on  the  facts  of  each  particular  case  {x).  Accord- 
ingly, the  due  interval  within  which  notice  may  or  must  be 

(jq)  ShelUn  v.  JSraithwaite,  8  10th  ed.  819;  Barley,  6th  ed.  276; 

M.  &  W.  262.  Bancroft  v.  Hall,  Holt's  N.  P.  C. 

(r)  Bat  this  case  was  decided  476. 
before  Solarte  y.  Palmer,  and  {t)  Allen   y.    Edmundson,    2 

when  the  fonn  of  pleading  made  Exch.  719. 
it  nnnecesaary  to  distinguish  be-  (?/)  Hovsego  v.  Qmne,  2  M.  & 

tween  actnal  notice  and  a  dispen-  W.  348. 
sation  with  notice.  (a?)  VarbUhire  v.  Parker^  fi  ^ 

(«)  OroM  V.  Smith,  1  M.  &  S.  East,  8;  2  Smith,  195,  S.  C.  y/^--^^^*^^^ 


545 ;  Goldsmith  y.  Bland,  Chit. 
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CHAPTEB       given,  in  a  Yariety  of  conjunctures,  has  been  defined  by  the 
decisions. 


Where  the  partiei 
live  In  different 


placet. 


Where  the  holder,  and  the  party  to  whom  notice  is 
addressed,  live  at  different  places,  it  is  sufficient  to  send  off 
notice  on  the  day  next  after  the  day  of  dishonour.  '*  It  is," 
says  Abbott,  C.  J.,  ''  of  the  greatest  importance  to  commerce 
that  some  plain  and  precise  rule  should  be  laid  down,  to 
guide  persons  in  all  cases,  as  to  the  time  within  which  notice 
of  the  dishonour  of  bills  must  be  given.  That  time  I  have 
always  understood  to  be,  the  departure  of  the  post  on  the 
day  following  that  in  which  the  party  receives  intelligence 
of  the  dishonour.  If,  instead  of  that  rule,  we  are  to  say 
that  the  party  must  give  notice  by  the  next  practicable  post, 
we  should  raise,  in  many  cases,  difficult  questions  of  facl^ 
and  should,  according  to  the  different  local  situations  of 
parties,  give  them  more  or  less  facility  in  complying  with 
the  rule.  But  no  dispute  can  arise  from  adopting  the  rule 
which  I  have  stated"  (^). 

If  the  post  does  not  go  out  on  the  next  day,  notice  need 
not  be  posted  till  the  day  after,  or  till  the  next  post-day. 
Thus,  where  the  plaintiff  received  intelligence  of  the  dis- 
honour on  Thursday  morning,  at  nine  o'clock,  though  the 
poet  did  not  go  out  till  nine  o'clock  at  night,  and  no  bag 
was  made  up  on  the  Friday,  but  the  plaintiff  wrote  on 
Saturday,  Lord  Tenterden  said,  ''It  suffices,  in  this  case, 
that  the  plaintiff  put  the  letter  into  the  post  on  Saturday, 
for,  if  he  had  done  so  on  the  Friday,  it  would  not  have 
been  forwarded  till  the  Saturday  night,  and  it  is  immaterial 
whether  the  letter  lay  in  the  post-office  or  in  the  plaintiff's 
hands  till  the  Saturday"  (z).  So,  if  the  post  goes  out  at  an 
unseasonable  hour  in  the  morning,  the  holder  is  not  bound 
to  get  up  and  write  by  the  second  post,  but  may  wait  for 


(v)  WWmm^,  Smithy  21^M 
Aid.  496.0^ 


^^  It  is  held  m  America  that  notice 

*^       '1    ^,.^  p      C^Ck   of  non-acceptance  or  non-paTment 
/    fl    f      C^  A\Jy^^^^  ^  given  in  a  reasonable  time 
^  ^/^^   jn  order  to  charge  the  drawer  or 

/Xyi^''^^^^''*'^  indorser.    Though,  in  some  cases, 

^f  ,  n  the  question  of  what  is  reasonable 

^      ^-^  notice  has  been  left  to  the  jury  to 

decide ;  yet  the  vast  current  of 
American  cases  holds,  with  re- 
markable unanimity,  that  it  is  a 
matter  of  law  for  the  determination 
of  the  Court  exclnsiyely.  The 
holder  is  bound  to  give  notice  of 

\    (T  ^ 


the  dishonour  of  a  bill  to  the  par- 
ties to  be  charged  by  the  next  prac- 
ticable mail.  Where  a  bill  drawn 
in  that  country  on  Europe  has  been 
dishonoured,  notice  must  be  sent 
by  the  first  ship  bound  to  anj 
port  of  the  United  States ;  and  it 
18  not  sufficient  to  send  it  by  the 
first  ship  for  the  port  where  the 
drawer  and  indorser  reside.  See 
Byles  on  Bills,  5th  American  ed. 
p.  426. 

(ij)  Chill  T.  Jeremy,  Moo.  &  M. 
61. 


/ 
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the  third.     TbuB,  where  a  bill  wae  dishonoared  od  Saturday      < 

in  a  place  where  the  post  went  out  at  half-past  nine  in  the  

morning,  it  was  held  that  it  was  sufficient  notice  of  dis- 
honour to  send  a  letter  by  the  following  Tuesday  morning's 
I«»l(o). 

Where  both  the  parties  live  in  the  same  town,  or  where  niti 
they  live  in  London  (A),  notice  must  be  given  in  time  to  bo  •*" 
recmved  io  the  course  of  the  day  following  the  day  of  dis- 
hononr  (e).  And,  therefore,  though  a  letter  be  put  into  the 
poet  in  London  on  the  day  after  the  dishonour,  it  will  not  be 
sufficient  notice,  unless  posted  in  time  to  be  delivered  the 
same  day.  Lord  EUenborough :  "  Where  (be  parlies  reside 
in  London,  each  party  should  have  a  day  to  give  notice. 
The  holder  of  a  bill  is  not,  omistit  otrtnibut  aliis  negoliu, 
to  devote  himself  to  givitig  notice  of  its  dishonour.  If  you 
limit  a  man  to  a  fractional  part  of  a  day,  it  will  come  to  a 
question  how  swiftly  ttie  notice  cnn  bo  conveyed, — a  man 
and  horse  must  be  employed,  and  you  will  have  a  race 
against  time.  But  here  a  day  has  been  lost  The  plaiutiff 
had  notice  himself  on  the  Monday,  put  in  the  letter  on 
Tuesday  afternoon,  and  the  defendant  does  not  receive 
notice  till  the  Wednesday.  If  a  party  has  an  entire  day,  he 
must  send  off  his  letter  conv^ing  the  notice  within  post- 
time  of  that  day.  The  plaintiff  only  wrote  the  letter  to  the 
defendant  on  the  Tuesday.  It  might  as  well  have  continued 
in  his  writing-desk  on  the  Tuesday  night,  as  lie  at  the  post- 
offlce  id).  A  person  who  puts  the  letter  into  the  post  on 
the  day  when  it  ought  to  be  received,  must  show  affirmatively 
that  it  was  posiad  in  time  to  be  received  on  that  day  (e). 
The  post-mark  is  not  conclusive  evidence  of  the  time  when 
a  letter  is  posted"  (/), 


I   next  poet  after  the  day  on  which  he  himself  bhw 

(a)  ffatrJUtj.  Salter,  i  Bing.  Iftt,  2  Camp.  208;  Ifarthv.  Xaa- 

71Gi  1  Moo.  &   P.  750;  Bray  v.  Kell,2  Camp.  210,  □.;  Jametottt. 

Hadfeen,  5TA.&  Sel.  68;  Wright  Sninton,  2  Camp.  874;  2  Taont. 

T,  Wiamcrom,2  B.  &  Aid.  601, □.  224,8.  C:  BiltmY.  fitirclmigh, 

(ft)  I  am  Dot  aware  that  the  2  Cooip.  633;  Haynet  v.  Birit,  S 

precise  extent  of  tbe  word  London,  Bob.  &  Pal.   699;    Williams  v. 

as  here  need,  baa  been  defined  bj  Siuith,  2  B.  &  Aid.  500  ;  f\ml«r 

an;  decision,  dot  that  it  has  been  t.  Mmdon,  i  Tyrw.  1002. 

h«ld  iDcombenton  apersongiTing  (if)  Smith  y.  Jiftiliett,  2  CuDp. 

notice  of  dishononr  to  treat  ail  206. 

persoDB  liviiig  within  the  limits  of  (f)  Ibwler  t.  Seiidon,  4  Tyrw. 

what  was  fonnerlj  the  twopeimy  1002. 

post,  ■■  living  in  tb«  eame  place.  (/)  Stoeltett  v.  (MUn,  7  M.  & 

(c)  Seottf. Ufford.  9 East, 84T;  W.  516;  9  C.  &  P.  663,  S.  C. 
1  Camp.  246,  S.  C;  Smith  r.  Mvl- 
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CHAFTEB 
XXIL 


Hay  be  given  on 
the  day  of  dis- 
honour. 


receives  the  notice  {g)y  although  there  shonld  he  no  post  on 
the  next  day. 

It  has  heen  douhted  (A)  whether,  seeing  that  the  acceptor 
of  an  inland  hill  has,  as  in  the  case  of  other  dehts,  the  whole 
of  the  day  on  which  the  hill  falls  due  to  pay  it,  notice  of 
non-payment  can  be  given  till  the  day  after.  But  it  is  now 
settled  that  notice  may  be  given,  at  any  time  after  demand 
on  the  day  the  bill  becomes  due.  "  The  other  party,"  ob- 
serves Lord  Ellenborough,  '^  cannot  complain  of  the  extra- 
ordinary diligence  used  to  give  him  information"  (t). 

Notice  of  dishonour  may  be  given  on  the  same  day, 
though  there  be  no  actual  refusal,  if  the  house  where  the 
bill  is  payable  be  shut  up  and  no  one  be  there  (y). 


Whon,  if  bill  b 
depoeited  with 
banker,  attorney 
or  agent. 


A  banker  with  whom  a  bill  is  deposited  to  receive  pavment 
is,  for  the  purpose  of  notice,  to  be  considered  us  a  distinct 
holder,  and  has  a  day  to  give  notice  to  his  customer,  and  the 
customer  another  day  to  give  notice  to  the  antecedent 
parties  {k).  Upon  the  same  principle,  where  the  holder  of 
a  bill  employed  an  attorney  to  give  notice  to  an  indorser, 
and  the  attorney  wrote  to  another  professional  man,  request- 
ing him  to  ascertain  the  indorser's  residence,  and  received 
an  answer  to  his  letter  conveying  the  desired  information, 
on  the  16th  of  the  month,  which  information  he  communi- 
cated to  his  principal  on  the  17  th,  and  on  the  18th  forwarded 
the  letter  containing  the  notice  of  dishonour,  it  was  held 
sufficient  "If,"  says  Lord  Tenterden,  "the  notice  had 
been  sent  to  the  principal,  he  would  have  been  bound  to 
give  notice  on  the  next  day,  but  it  having  been  sent  to  the 
agent,  he  was  not  bound  to  give  notice  on  the  following  day. 
A  banker  who  holds  a  bill  for  a  customer  is  not  bound  to 
give  notice  of  dishonour  on  the  day  on  which  the  bill  is  dis- 
honoured. He  has  another  day,  and,  upon  the  same  prin- 
ciple, I  think  the  attoniey  in  this  case  was  entitled,  by  law, 
to  be  allowed  a  day  to  consult  his  client"  (/). 


ig)  OeiU  y.  Jeremy,  Moa  &  M. 
61. 

(h)  Leftley  y.  MilU,  4  T.  R. 
170. 

(i)  BurWidge  y.  MannerM,  3 
Camp.  193;  £x  parte  Moline^  19 
Ves.  216;  Htime  r.  Peploe,  8  East, 
169;  Hine  y.  Allely,  4  B.  &  Ad. 
624;  1  N.  &  M.  433,  S.  C. 

ij)  Hine  v.  Allely,  4  B.  &  Ad. 
€24;  1  N.  &  M.  433,  S.  C. 

(k)  Bohson  y.  Bennett,  2  Taunt. 


888;  LangdaZe  y.  Trimmer,  15 
East,  291 ;  Bray  y.  Hadwen,  5  M. 
&  Sd.  68. 

(Q  Mrth  y.  Thry^h,  8  B.  &  G. 
387;  2  Man.  &  R7.  259 ;  Dans.  & 
L.  151,  S.  C.  See,  however,  In  re 
Leeds  Banking  Company  ^  1  Law 
Rep.,  Eq.  1;  35  L.  J.,  Ch.  33. 
Bat  in  this  case  the  prior  deci- 
sions were  not  bronght  nndcr  the 
notice  of  the  Vice-C'hiujccllor. 
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XXII. 


Where  a  bill  passes  through  several  branch  banks  of  the 

same  establishment,  each  branch  may  be  ccHisidered  as  a 

distinct  holder  entitled  to  receive  and  transmit  notice  as  Kouoetimmgh 

8Uch(»l).  ^  y  .      ^      .  branch bwiks. 


/^/>9pA^  A^^^^^^f^yC. 


Sunday,  Christmas  Day,  Grood  Fridayy^  public  thankfi-*  snndajs  and 
giving  or  fast  day,  or  any  festival  on  whicna  man  is  forbidden  ^SS3u**®^ 
by  his  religion  to  transact  any  secular  affiiirs  (for  the  law 
merchant  respects  the  religion  of  different  people),  is  not  to 
be  reckoned,  in  computing  the  time  within  which  notice  of 
dishonour  should  be  given  (n).  If  a  man  receive  a  letter 
containing  notice  of  dishonour  on  such  a  day,  he  is  not 
bound  to  open  it,  and  will  be  considered  as  having  received 
notice  on  Ihe  next  day. 


It  lies  on  the  plaintiff  to  show  that  notice  was  given  in  Borden  oi  proof. 
due  time  and  before  action  brought.  In  an  action  by  the 
indorsee  against  an  indorser  of  a  bill  of  exchange,  a  witness 
stated  that,  either  two  or  three  days  after  the  dishonour  of 
the  bill,  notice  was  given  by  letter  to  the  defendant ;  notice 
in  two  days  being  in  time,  but  notice  on  the  third  too  late. 
Lord  EllenboTough :  ''  The  witness  says  two  or  three  days, 
but  the  third  day  would  be  too  late.  It  lies  upon  you  to 
show  that  notice  was  given  in  due  tima,  and  I  cannot  go 
upon  probable  evidence  without  positive  proof  of  the  fact. 
Nor  can  I  infer  due  notice  from  the  non-production  of  the 
letter;  the  only  consequence  is,  that  you  may  give  parol 
evidence  of  it.  The  onus  probandi  lies  upon  the  plaintifi^ 
and,  since  he  has  not  proved  due  notice,  he  must  be  non- 
suited" (o).  So  it  lies  on  the  plaintiff  to  show  that  notice 
was  given  and  received  before  action  brought.  Therefore, 
where  the  notice  was  given  and  the  action  brought  on  the 
same  day,  the  plaintiff  was  nonsuited,  because  he  did  not 
show  by  affirmative  evidence  that  the  notice  was  received 
before  me  writ  issued  (  o). 

When  the  party  to  wnom  notice  should  be  given  cannot 
be  found,  the  time  is  extended  (q). 


(m)Corletty,Jonei,^jiQh.  1842; 
Clode  y.  Bayley,  12  M.  &  W.  51. 
And  BO  held,  although  the  bill  may 
have  paaaed  by  deHveiy  without 
indorsement.  Ibid.  See  farther  as 
to  branch  banks.  Woodland  v. 
Fear,  7  E.  &  B.  619. 

(»)  39  &  40  Geo.  8,  c.  42;  7  & 
8  Geo.  4,  c.  15;  Lmdo  j.  (/ntmorth, 
2  Camp.  602;  Toisell  v.  LervU,  1 
Ld.  Raym.  743. 


It  is  held  in  America  that  bills  o£ 
exchange  payable  in  Massachoaetts 
are  properly  protested  on  the  day 
preoBdlng  uie  fast  day,  if  tiiey  fall 
dne  on  that  day.  See  Byles  on 
Bills,  6th  American  ed.  p.  429. 

(o)  Lawson  y.  Sherwood,  1 
Stark.  814. 

(»)  Castriqiie  v.  Hernabo,  14 
L.  J.,  Q.  B.  3;  6  Q.  B.  498,  S.  C. 

iq)  See  post. 
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BT  WHOM  NO- 
TICE SHOULD 
BE  GIVEN. 


Each  indorser  has  a  day  to  transmit  notice. 

When  there  are  several  indorsers,  the  time  within  which 
each  is  entitled  to  notice  of  dishonour  depends  on  the  parties 
hy  whom  and  to  whom  the  notice  is  given,  and  will  there- 
fore be  more  conveniently  discussed  after  we  have  considered 
the  parties  who  are  to  give  and  receive  notices. 

Fifthly,  we  are  to  consider  by  whom  the  notice  ought  to 
be  given. 

The  object  of  notice  is  twofold :  first,  to  apprise  the  party 
to  whom  it  is  addressed  of  the  dishonour ;  and,  secondly,  to 
inform  him  that  the  holder,  or  party  giving  the  notice,  looks 
to  him  for  payment  (r).  Hence  it  follows  that  notice  can 
only  be  given  by  some  party  to  the  instrument,  though  he 
need  not  be  the  actual  holder  of  the  bill  at  the  time  (s),  but 
that  a  stranger  is  incompetent  to  give  it(^).  And  it  has 
been  held  by  Lord  Eldon,  that  notice  by  the  first  indorsee, 
who  had  not  himself  received  notice  from  the  second  in- 
dorsee, and  who  was  not,  therefore,  obliged  to  take  back  the 
bill,  was  insufficient  as  between  the  second  indorsee  and  the 
drawer  (u).  And  it  seems  clear,  that  even  a  party  to  the 
bill,  who  has  been  already  discharged  by  laches,  or  who 
could  not  in  any  event  sue,  is  incompetent  to  give  notice  (x). 
But  a  prior  indorsee  who  has  himself  received  due  notice 
may  transmit  it  (y),  though  he  may  not  know  that  the  bill 
has  been  dishonoured  (z).  And  notice  by  the  holder,  or  by 
a  party  who  is  liable  to  be  sued  and  may  be  entitled  to  sue, 


(r)  nndal  v.  Bronm,  1  T.  R. 
167. 

(«)  Chapman  r.  Keane,  3  Ad.  & 
E.  193;  4  N.  &  M.  607,  S.  C; 
Harrison  v.  Rvicoe^  15  L.  J., 
Exch.  110;  15  M.  &  W.  281,  S.  C; 
Lysaght  y.  Bryant,  19  L.  J.,  C.  F. 
160;  9  C.  B.  46,  S.  C. 

{t)  Stewart  r.  Kennett,  2  Camp. 
177. 

It  has  been  held  in  America  that 
ndtice  mnst  be  given  by,  or  by  the 
aathoritj  of,  a  party  or  one  who 
on  the  return  of  the  bill  to  him 
would  have  a  right  of  action  on  it. 

A  written  notice,  not  sigpied  by 
anj  person,  of  the  dishonour  of  a 
bill,  and  sent  by  mall  to  an  indorser, 
is  insufficient  to  hold  him.  He  who 
accepts  or  -^y^mpra protest,  must 
gi^-e  &e  same  notice,  in  order  to 
charge  a  party,  which  is  necessaiy 
to  be  given  by  other  holders.  There 


is  the  same  necessity  for  notice  of 
non-acceptance,  &c.  when  a  bill  is 
paid  for  the  honour  of  one  of  the 
parties  as  in  other  cases.  See  the 
5th  American  ed.  of  Byles  on  BUls, 
p.  480. 

(u)  Ex  parte  Ba/relay,  7  Yes. 
597;  but  qtuere,  since  the  case  of 
Chapman  v.  Keane,  3  Ad.  &  E. 
193;  4  N.  &  M.  607,  S.  C;  unless 
the  party  giving  the  notice  had 
been  already  discharged  by  laches. 

(a?)  Harrison  v.  Ruscoe,  15  L. 
J.,  Exch.  110;  15  M.  &  W.  231, 
S.  C.  See  post;  and  see  Miers  y. 
Brown,  11  M.  &  W.  372. 

(y)  Jameson  v.  Swinton,  2 
Camp.  373;  2  Taunt.  224,  S.  C; 
Wilson  V.  Swahey,  1  Stark.  84. 

(2)  Jennings  v.  Roberts,  24  L. 
J.,  Q.  B.  102;  4  £.  &  B.  615, 
S.C. 
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will  enure  to  the  benefit  of  all  antecedent  or  subsequent 
parties.  So  that  a  notice  by  the  last  indorsee  to  the  drawer 
will  x>perate  as  a  notice  from  each  indorser  to  the  drawer ; 
and  if  the  payee  or  first  indorsee  has  duly  received  notice, 
or  has  not  been  discharged  by  laches,  a  notice  by  him  to  the 
drawer  will  be  equivalent  to  a  notice  from  each  indorser, 
and  from  the  holder  to  the  drawer  (a).  And  a  notice  from 
an  intermediate  party  may,  in  pleading,  be  described  as  a 
notice  from  the  plaintiff  {b). 

There  are  two  Nisi  Prius  cases  (c)  to  be  found  in  the 
books,  in  which  Lord  Kenyon  and  Lord  EUenborough  are 
reported  to  have  held  respectively,  that  notice  of  dishonour 
from  the  acceptor  himself  was  equivalent  to  notice  by  the 
holder.  But  it  is  conceived,  that  in  those  cases  the  holder 
must  have  constituted  the  acceptor  his  agent  for  the  purpose 
of  giving  notice,  or  that  they  are  not  law,  being  at  variance 
with  the  general  principle  laid  down  in  Tindal  v.  Brovm^ 
and  recognized  in  a  variety  of  subsequent  cases  {d). 

Notice  of  dishonour  is  not  invalid  because  the  person 
giving  it  did  not  know  that  the  bill  had  been  dishonoured. 
If  a  bill  is  dishonoured  in  fact,  and  a  party  to  it  unequi- 
vocally asserts  that  fact  in  a  notice  of  dishonour,  it  is  suffi- 
cient (e). 

Notice  of  dishonour  mayjbe  given  by  any  agent  who  holds  By  an  agent, 
the  bill  a&  a  banker  or  attorney,  and  in  the  agent's  own 
name  (y ).     And  it  has  been  held,  that  a  notice  given  by 
a  party  to  a  bill  in  the  name  of  an  indorser,  but  without  his 
authority,  is  good  (^). 

But  a  tradesman's  foreman  or  servant  is  not  necessarily 
such  an  agent  as  can  give  a  good  notice  (A). 

A  creditor  who  holds  a  bill  as  a  collateral  security  is  By  a  pledgee. 


(a)  Bajley,  6th  ed.  251. 

(h)  Newen  t.  €fiU,  8  C.  &  P. 
867. 

(<?)  Sfum  ▼.  Oroft,  Chit.  9th  ed. 
494;  Selw.  9th  ed.  832;  Boiher  y. 
Kiertm^  4  Camp.  87. 

(<0  See  Baker  ▼.  Birch,  8 
Camp.  107;  Pic  kin  v.  6fraham, 
1  C.  &  M.  725;  8  Tyrw.  928,  S.  C; 
Harrison  v.  Bvscoe,  15  L.  J., 
Exch.  110;  15  M.  &  W.  281.  S.  C. 
The  case  of  Tindal  y.  Brown^ 
however,  ao  far  as  it  anthorizes  the 
oonclnBion  that  the  party  giving 
notice  most  be  the  a^V4il  holder , 


IS  now  overmled;  Chapfnan  y. 
KeanCy  8  Ad.  &  £.  198;  4  N.  & 
M.  607,  S.  C. 

(0)  Jennings  y.  Boherts,  4  £.  \& 
B.  615. 

(/)  Woodtherpe  v.  Lowes,  2 
M.  &  W.  109;  Bowe  y.  Tipper, 
infra.  As  to  the  effect  of  a  mis- 
description of  his  principal  by  the 
agent,  see  ante,  as  to  the  form  of 
notice. 

iff)  Bogerson  y.  Hare,  1  Jur.  1. 

Ih)  Bast  y.  Smitk,  16  L.  J.,  Q. 
B.  292;  4  D.  &  L.  744,  S.  C. 

In  America  it  has  been  held  that 
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bound  to  present  and  give  notice  of  dishononr,  and  is  liable 
for  the  consequences  if  he  omit  to  do  so  (t). 


TO  WHOM. 


Sixthly,  to  whom  notice  is  to  be  given. 

Each  indorser  is  entitled  to  notice.  The  drawer  of  a 
bill  payable  to  a  third  party  is  also  entitled  to  notice.  The 
drawee  or  acceptor  is  not  entitled,  nor  is  die  maker  of  a 
promissory  note. 

It  is  the  safest  course  for  the  holder  to  give  notice  himself 
to  all  the  parties  against  whom  he  may  wish  to  proceed  within 
the  time  within  which  he  is,  by  law,  required  to  give  it  to 
his  immediate  indorser  (y) ;  for,  if  he  merely  give  notice  to 
his  inomediate  indorser,  and  it  be  not  regularly  transmitted 
to  the  antecedent  parties,  they  are  discharged ;  and,  even  if 
it  be  so  transmitted,  the  evidence  required  to  trace  the  notice 
back  to  a  remote  party  is  more  voluminous,  and  may  be  diffi- 
cult to  procure.  But  if,  where  there  are  several  indorse- 
ments, notice  of  the  dishonour  be  given  by  the  bolder  to  his 
immediate  indorser,  and  to  him  only,  but  an  unbroken  chain 
of  notices,  each  given  in  due  time,  hang  regularly  from  in- 
dorsee to  indorser,  back  to  a  distant  indorser  or  to  the  drawer, 
the  latter  is  liable  either  to  his  indorser  or  to  the  holder. 
Thus,  where  all  the  parties  lived  in  London,  and  the  holder 
on  the  day  of  dishonour  gave  notice  to  the  fifth  indorser,  and 
the  fifth  on  the  following  day  to  the  fourth,  he  on  the  day 
after  to  the  third,  the  third  on  the  next  day  to  the  secono, 
and  the  second  on  the  following  day  to  the  first,  it  was  held, 
in  an  action  by  the  second  against  the  first  indorser,  that  due 
notice  had  been  given  (A).  And  it  would  also  have  been 
sufficient  in  an  action,  by  the  holder  at  the  time  of  dishonour, 
against  the  fifth  indorser,  and  in  an  action  by  the  fifth  in- 
dorser against  the  first  (/).  But^  if  there  be  any  laches  in 
the  circulation  of  the  notice  back  through  the  several  parties, 
even  though  the  neglect  of  one  be  compensated  by  the  ex- 
traordinary diligence  of  another,  Icushes  once  committed 
discharges  all  the  antecedent  parties,  and  auhsequent  notices 


a  bank,  having  a  bill  for  the  puiw 
pose  of  coHectioii  only,  is  consi- 
dered the  real  holder  for  the  pur- 
pose of  making  demand  and  giving 
notice.  It  is  not  necessary  that 
notice  should  be  given  by  the 
holder;  if  given  by  any  person 
aathorized  l^  the  holder,  it  is  snf- 
fident  See  6th  American  ed.  of 
Byles  on  Bills,  p.  482. 
(i)  Peacoek  v.  Pursell,  14  C.  B. 


N.  8.  728;  82  L.  J.,  C.  P.  266, 
S.  C. 

(j)  JRowe  V.  2%jpper,  18  C.  B. 
249. 

{k)  BUton  V.  Shepherd,  6  East 
14,  n. 

(I)  Smith  V.  MvUeUy  2  Camp. 
208;  J/oivA  V.  JfooMrWi,  2  Camp. 
210;  Jamsson  v.  SmMtony  2  Camp. 
873;  2  Tamt.  224,  8.  C;  WiUtm 
V.  Snabey,  1  8tazk.  84. 
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aire  invalid,  for  thej  are  given  by  parties  who  are  no  longer 
liable  on  the  bill  (m),  ^'It  is  not  enough  that  the  drawer  or 
indorser  receives  notice  in  as  many  days  as  there  are  subse- 
quent indorsers,  unless  it  is  shown  that  each  indorsee  gave 
notice  within  a  day  after  receiving  it;  as,  if  any  one  has  been 
beyond  the  day,  the  drawer  and  prior  indorsers  are  dis- 
charged "  (»).  Nor  can  a  party,  in  such  a  case,  by  waiving 
his  own  discharge,  waive  the  discharge  of  antecedent  parties. 
Defendant  was  the  eighth,  plaintiff  the  eleventh,  indorser  of 
a  bill.  The  instrument  passed  through  several  subsequent 
hands,  was  dishonoured  at  maturity,  and  returned  to  tiie 
immediate  indorsee  of  the  plaintiff.  It  ronained  in  his  hands 
three  days,  and  then  the  plaintiff  paid  it,  and  gave  notice  to 
the  defendant,  who  received  the  notice  in  a  shorter  interval 
from  the  day  of  dishonour  than  would  have  elapsed  had  each 
party  through  whose  hands  the  bill  was  returned  taken  the 
full  time  allowed  by  law  for  giving  notice.  Abbott,  C.  J. : 
^'In  this  case  the  plaintiff  was  clearly  discharged  by  the 
laches  of  the  holder.  Then  can  he,  by  paying  the  bill,  place 
the  prior  indorsers  in  a  worse  situation  than  that  in  which 
they  would  otherwise  have  been  ?    I  think  he  cannot  do  so, 


CHAPTER 
XXII. 


(«)  Sarrium  v.  Buscoe,  15 
L.  J.,  Exch.  10;  15  M.  &  W.  231, 
S.C. 

(n)  Per  Lord  Ellenborongh,  in 
Marsh  y.  Maxwell,  2  Camp.  210, 
n.;  Smith  Y.  Mulletty  2  Camp.  208. 
See  Rawe  ▼.  Tipper,  18  C.  B.  249. 

In  America,  also,  it  is  held  that, 
where  there  are  several  saccessive 
indorsers  of  a  bill  of  exchange  or 
promiflsory  note,  whether  the  in- 
dorsements be  npon  actual  negoti- 
ation for  yalne,  or  for  the  pnrpose 
of  collection  onlj,  the  holder  may 
send  notice  of  dishonour  to  his 
immediate  indorser;  and  if  that 
indorser,  after  receiving  such  no- 
tice, give  reasonable  notice  to  his 
immediate  indorser,  the  latter  is 
liable  to  his  immediate  indorsee, 
though  he  does  not  receive  notice 
so  soon  as  if  it  were  transmitted  to 
him  by  the  holder  immediately 
npon  the  dishononr.  And  so  of 
every  successive  indorser. 

Each  party  has  a  full  day  to  give 
notice;  hut  the  over-diligence  of 
one  shall  not  be  nmde  to  supply 
the  under  diligence  of  another. 

Notice  of  a  protest  of  a  bUi  may 


he  transmitted  through  the  several 
indorsers  to  the  drawer;  and 
though  the  route  may  be  cir- 
cuitous and  delay  be  occasioned, 
yet  such  notice,  sent  with  due 
diligence  throughout,  wUl  render 
the  drawer  and  all  the  indorsers 
liable. 

A  notice  given  by  the  holder  to 
the  several  indorsers  enures  to  the 
benefit  of  the  indorsers  or  pre* 
ceding  parties,  so  that  the  first  in- 
dorser who  has  received  notice  of 
its  nonpayment  from  tlie  holder, 
but  not  from  the  second  indorser, 
is  liable  to  the  second  indorser,  in 
the  same  manner  as  though  notice 
had  been  received  from  him. 

An  agent  of  the  holder  is  allowed 
one  day  to  nve  notice  to  his  prin- 
cipal oi  a  default,  and  the  principal 
is  entitled  to  one  day,  after  he  re- 
ceives notice,  to  give  or  forward 
notice  by  mail  to  the  drawer  or 
indorser. 

Neglect  to  give  notice  to  the 
first  indorser  does  not  discharge  a 
subsequent  indorser  who  had  no- 
tice. See  Bvles  on  Bills,  6th 
American  ed.  p.  434. 
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To  an  agent  or 
attorney. 


To  a  bankrupt. 


Where  the  party 
Is  dead. 


and  that  in  paying  this  hill  he  has  paid  it  in  his  own  wrong, 
and  cannot  be  allowed  to  recover  upon  it  against  the  de- 
fendant "  (o). 

As  notice  maj  be  given  by  leaving  it  at  the  counting- 
house,  so  notice  to  an  agent  for  the  general  conduct  of 
business  is  sufficient  notice  to  the  principal  ( p).  But  notice 
to  a  man's  attorney  or  solicitor  is  not  sufficient  (<^).  A 
verbal  message  left  at  the  drawer's  house  with  his  wife 
has  been  held  sufficient.  "A  person,  not  a  merchant," 
says  Bolland,  B.,  *'  who  draws  a  bill  of  exchange,  undertakes 
to  have  some  one  at  his  house  to  answer  auj  application 
that  may  be  made  respecting  it  when  it  becomes  due"  (r). 

If  the  drawer  of  a  bill  become  bankrupt,  notice  must 
nevertheless  be  given  to  him,  at  all  events,  before  the  choice 
of  assignees.  If  the  assignees  are  appointed,  perhaps  notice 
should  be  giyen  to  them  («).  If  the  bankrupt  have  absconded 
there  being  as  yet  no  assignees,  and  a  messenger  be  in  pos- 
session, notice  should  be  giyen  to  the  messenger,  and  to  the 
petitioning  creditor  (/). 

If  the  party  be  dead,  notice  should  be  given  to  his  per- 
sonal representatives  (u). 


Heed  not  be  Where  a  bill  is  accepted  payable  at  a  particular  place,  it 

given  to  acceptor,   jg  j^^^  neccssary,  in  an  action  against  the  acceptor,  to  have 

given  him  notice  of  the  dishonour.     ''Bills  of  exchange," 


(<?)  ThiTfier  y.  Leachf  4  B.  & 
Aid.  451. 

(p)  Orosse  y.  Smith,  1  M.  & 
Sel.  645. 

iq)  Ibid. 

(r)  Houtego  t.  Omtme,  2  M.  & 
W.  848. 

(*)  Iko  parte  Moline,  19  Ves. 
216;  Bhode  v.  Proctor,  4  B.  &  C. 
617;  6  D.  &  Ry.  610,  S.  C;  JBx 
parte  Johnion,  8  Deac.  &  Chitty, 
483;  1  Mont.  &  Ayr.  622;  Mm 
parte  Chappell,  8  M.  &  Ayr. 
490;  8  Dea.  298,  S.  C. 

(t)  So  in  Scotland  notice  mnst 
be  given  to  the  party  who  repre- 
sents the  estate.    (Thomp.  535.) 

{u)  1  am  aware  of  no  actual 
English  decision  to  this  effect. 
But  it  has  been  so  decided  in 
America.    And  if  there  be  no  pex^ 


sonal  representatires,  a  notice  sent 
to  the  residence  of  the  deceased 
party's  family  is  snfficient.  Mer^ 
chants*  Bank  y.  Birch,  17  John's 
Rep.  25;  Bayley,  American  ed. 
418. 

It  has  also  been  held  in  America 
that  the  administrator  of  an  in- 
dorser,  appointed  before  the  ma- 
turity of  the  note,  who  has  giyen 
due  notice  of  his  appointment, 
is  entitled  to  notice.  A  notice 
addressed  through  the  mail  in  due 
time  to  the  "legal  representatiye" 
of  A.,  deceased,  the  indorser,  to 
the  last  residence  of  the  deceased, 
is  sufficient,  though  it  does  not 
appear  that  the  administrator  or 
executor  eyer  receiyed  it  See  5th 
American  ed.  of  Byles  on  BiUs, 
p.  486. 
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sajs  Abbott,  C.  J.,  **  of  late  years  have  been  made  payable 
bj  the  acceptor,  either  at  the  houses  of  his  friends  or  agents, 
they  being  expressly  named  in  the  acceptance,  or  at  banking 
houses,  or  at  houses  merely  described  by  their  number  in  a 
certain  street.  It  is  most  convenient  that  the  same  inile 
should  be  laid  down  as  applicable  to  all  these  cases.  The 
most  plain  and  simple  rule  to  lay  down  is  this  :  that  the  effect 
of  an  acceptance  in  any  of  these  forms,  is  a  substitution  of 
the  house,  banker,  or  other  person  therein  mentioned,  for 
the  house  or  residence  of  the  acceptor,  and,  consequently, 
that  the  presentment  at  the  house,  or  to  the  partr  named  in 
the  acceptance,  is  equivalent  to  presentment  at  the  house  of 
the  acceptor.  This  rule  will,  I  think,  be  equally  applicable 
to  the  case  of  every  acceptance,  and  will  be  convenient  and 
advantageous  to  the  public"  (x).  A  fortiori^  it  is  unneces- 
sary to  have  given  the  acceptor  such  a  notice  in  any  action 
against  the  drawer  (y). 

Where  partners  are  jointly  liable  on  the  bill,  notice  to  one  To  pwties  jouiu/ 
is  sufficient  {z).  ^^^ 

If  a  man,  not  a  party  to  a  bill,  assign  without  indorse-  To  a  ti»osfer«r, 
ment,  he  is  not  entitled  to  notice  of  dishonour  (a).  °*^  iwtowing. 


{x)  Treacher  t.  HiiUon,  4  B. 
&  Aid.  413;  Smith  r.  Thatcher, 
4B.  &  Ald.200;  PearscT.Pen^ 
berthy,  8  Camp.  261. 

(y)  Ednxvrii  v.  JHch,  4  B.  & 
Aid.  212. 

(2)  Parthouse  t.  Pa/rker,  1 
Camp.  83;  Bignold  v.  Water' 
house,  1  M.  &  Sel.  259.  Bnt  it  is 
oonceiYed  that  notice  to  a  private 
member  of  a  joint  stock  banking 
company  womd  not  suffice.  See 
Pawles  T.  Pa^e,  3  C.  B.  16 ;  In 
re  Carem,  81  Bear.  89. 

It  is  held  in  America  that  joint 
owners  of  a  note,  who  jointly  in- 
dorse the  same,  do  not  thereby 
oonstitnte  themselyes  partners 
quoad  hoc,  so  that  notice  of  the 
dishonoiir  of  a  bill  to  one  will 
charge  both.  Both  mnst  haye 
notice. 

Where  a  partnership  indorses  a 
note,  notice  of  its  dishonour  given 
to  a  surviving  partner  is  sufficient 
to  biod  the  legal  representatives  of 
the  deceased  partner,  although  the 

B. 


holder  knew  of  the  decease  of  such 
partner  before  the  maturity  of  the 
note.  See  Byles  on  Bills,  6th 
American  ed.  p.  487. 

Mr.  Justice  Story  doubts  whe- 
ther, in  the  case  of  joint  parties 
not  partners,  notice  to  one  only 
would  bind  even  him.  Story  on 
Promissory  Notes,  p.  36. 

(a)  Van  Wartr,  Wbolley,SB. 
&  C.  489  ;  5  D.  &  R  874  ;  M.  & 
M.  620,  S.  C. ;  Swinyard  v.  Bowes, 
6  M.  &  SeL  62.  Bnt  a  notice  has 
been  held  to  be  in  time,  although 
an  allowance  be  made  for  its  trans- 
mission through  a  party  not  in- 
dorsing. See  Clode  v.  Bayley, 
12  M.  &  W.  61. 

And  it  has  been  held  in  America 
that  a  party  who  purchases  a  bill 
and  transmits  it  on  account  of 
goods  ordered  by  him,  without 
indorsing  it,  is  not  entitled  to  no- 
tice of  its  dishonour.  See  6th 
American  ed.  of  Byles  on  Bills, 
p.  438. 
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And,  as  a  general  role,  a  man  transferring  bj  deliYery 
without  indorsement  a  bill  or  note  payable  to  hearer  is  not 
entitled  to  notice. 

We  have  already  seen  {f>\  that  a  transferer  by  mere  de- 
livery of  a  negotiable  instmment  made  or  become  payable  to 
bearer,  is  not  in  general  liable,  either  on  the  instrument,  or 
on  the  consideration.  He,  therefore  (unless  in  some  excepted 
cases),  requires  no  notice  of  dishonour. 

But  we  have  also  seen,  that  if  the  bill  or  note  payable  to 
bearer  were  deliTcred  on  account  of  a  pre-existing  debt  that 
delivery  is  not,  primd  facie,  a  sale  of  the  bill  or  note.  On 
dishonour,  therefore,  of  the  bill  or  note,  the  liability  of  the 
transferer  for  the  original  debt  revives.  But  in  such  a  case 
the  transferee  will  have  made  the  bill  or  note  his  own« 
unless  he  have  given  due  notice  of  dishonour. 

And  we  have  further  seen,  that  as  there  may  be  an  ex- 
press contract  that  the  instrument  shall  not  amoimt  to  pay- 
ment, if  dishonoured,  so  there  are  many  circumstances  from 
which  a  jury  may  infer,  that  the  intention  and  understood 
contract  of  the  parties  was,  that  the  instrument  was  not  to 
be  payment,  if  dishonoured  (c). 

It  is  conceived,  that  in  all  cases  where,  in  consequence  of 
the  dishonour  of  bills  or  notes,  made  or  become  payable  to 
bearer,  a  remedy  arises  on  the  consideration,  the  transferer 
is  entitled  to  notice  of  dishonour  (<2). 

A  man  merely  guaranteeing  the  payment  of  a  bill,  but  not 
a  party  to  it,  is  not  discharged  by  the  neglect  of  the  holder 


(9)  Ante,  Chapter  on  Tbakb- 

FBB. 

(0)  <<  If  a  person/*  Bays  Abbott, 
C  J.,  **  delirer  a  bill  to  another, 
without  indorsing  his  own  name 
upon  it,  he  does  not  Subject  him- 
self to  the  obligatione  of  the  law 
merchant ;  he  cannot  be  sued  on 
the  bill,  either  by  the  person  to 
whom  he  deliTers  it,  or  by  any 
other.  And,  as  he  does  not  sub- 
ject himself  to  the  obligations,  we 
think  he  is  not  entitled  to  the  ad- 
vantages. If  the  holder  of  a  bill 
sell  it  without  his  own  indorse- 
ment, he  is,  generally  speaking, 
liable  to  no  action  in  respect  of  the 
bill  If  he  deliver  it  without  his 
indorsement  upon  any  other  con- 
sideration, antecedent  or  concomi- 
tant, the  nature  of  the  transaction 


and  all  circumstances  re^rding 
the  bill  must  be  inquired  mto,  in 
order  to  ascertain  whether  he  is 
subject  to  any  responsibility.  If 
the  bill  be  delivered,  and  received 
as  an  absolute  dischaii^e,  he  will 
not  be  liable  ;  if  otherwise,  he  may 
be.  The  mere  fact  of  receiving 
such  a  bill,  does  not  show  it  was 
received  in  discharge."  Van 
Wart  V.  WooUey,  8  B.  ft  C.  445. 
{d)  There  is  great  confusion  in 
the  cases  on  this  subject,  but  the 
authorities  are  canvassed  in  the 
judgment  of  Mr.  Justice  Coleridget 
m  Turner  v.  Stones,  1  DowL  ft 
L.  181.  That  learned  judge  says 
"I  think  the  obligation  on  the 
holder  is  to  give  notice  promptly 
to  the  party  m>m  whom  be  recttvas 
the  note." 
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to  give  him  notice  of  dishonour,  unless  he  has  been  actually      ^^ucn^* 
prejudiced  by  such  neglect  (e).  ^ — 


And  though  a  man  indorse  a  bill,  yet  if  he  also  give  a  to  m  indomer 
bond  conditioned  for  its  payment,  absence  of  due  notice  of  ^^^ '  *""*• 
dishonour  is  no  plea  to  an  action  on  the  bond  (/*). 

Let  us  now  inquire,  seventhly,  what  are  the  consequences  cokse- 
of  neglect  to  give  due  notice.     The  law  presumes  that,  if  Qxxbncrs  of 
the  drawer  has  not  had  due  notice,  he  is  injured,  because,  ^^^^*^^« 
otherwise,  he  might  have  immediately  withdrawn  his  effects 
from  the  hands  of  the  drawee,  and  that,  if  the  indorser  has 
not  had  timely  notice,  the  remedy  against  the  parties  liable 
to  him  is  rendered  more   precarious.     The  consequence, 
therefore,  of  neglect  of  notice  is,  that  the  party  to  whom  it 
should   have  been   given   is    discharged  from  all  liability, 
whether  on  the  bill  or  on  the  consideration  for  which  the 
bill  was  paid  {g).  * 

The  old  doctrine  on  this  subject  was,  that  it  lay  on  the 
defendant  to  prove  that  he  had  been  injured  by  the  want  of 
notice  (A) ;  but  it  is  now  settled  that  the  want  of  notice  is  a 
complete  defence,  and  that  evidence  tending  to  show  the 
defendant  was  not  prejudiced  by  the  neglect  is  inadmissible, 
except  in  an  action  against  the  drawer  who  had  no  effects 
in  the  hands  of  the  drawee  (t ).  And  if  a  man  who  is  dis- 
charged, for  want  of  notice,  nevertheless  pays  the  bill,  be 
cannot  recover  against  prior  parties.  But  where  an  agent 
drew  a  bill  on  his  principal  for  goods  bought  by  the  agent 
for  the  principal,  and  the  bill  was  dishonoured,  of  which  the 
agent  had  no  notice,  but  the  agent,  being  afterwards  arrested 
on  the  bill,  paid  it,  and  sued  his  principal  on  the  contract  of 
indemnity,  which  the  law  implies  in  favour  of  the  agent  in 
such  cases;  it  was  held,  that  the  agent's  not  having  insisted 
on  the  absence  of  notice  as  a  defence  to  the  action  against 
himself,  did  not  preclude  him  from  recovering  the  amount 
of  the  bill  against  his  principal  (k). 


(fi)  Warrington  v.  Furhar,  8 
East,  242;  6  Esp.  89,  S.  C. ; 
Philips  V.  AgtUng,  2  Taant  206  ; 
Sminyard  y.  Bo-rves,  5  M.  &  S. 
62 ;  Holhrow  y.  Wilkins,  1  B.  & 
C.IO;  2  D.  &  Ry.  69,  S.  C;  Van 
Wart  T.  WooUey,  3  B.  &  C.  439; 

5  DowL  h  B.  874 ;  M.  &  M.  220, 
S.  C;   Walton  y.  Matoall,  13  M. 

6  W.  72  ;  EUokcock  y.  Hwn^rey, 
B  M.  &  Gr.  559. 


(/)  Murray  v.  JB3.ng^  B  B.  & 
Aid.  165. 

(g)  Bridget  y.  Berry,  3  Taunt 
130. 

(A)  Mogadara  y.  Holt,  1  Show. 
317  ;  12  Mod.  15,  S.  C. 

(i)  DennU  y.  Morriee,  8  Esp. 
158;  HUl  Y.  Heoif,  D.  &  R,  N. 
P.  C.  69. 

(^)  Hwitley  V.  Sanderson,  1 
C.  &  M.  467  J  3  Tyr.  469,  S.  C, 
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effects  In 
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But  eighthlj,  and  lasUj,  there  are  eases  in  which  notice 
is  excused  or  waived. 

Notice  may  be  dispensed  with  and  excused  bj  a  prior 
agreement  on  the  part  of  the  party  otherwise  entitled  to  it, 
that  it  shall  not  be  necessary  to  give  him  notice.  Thos, 
where  the  drawer  stated  to  the  holder  a  few  days  before  the 
bill  became  due  that  he  would  call  and  see  if  the  bill  had 
been  paid  by  the  acceptor^  it  was  held  that  he  had  dispensed 
with  notice  (/). 

Where  the  drawer  has  countermanded  payment,  notice  of 
dishonour  to  him  is  dispensed  with^  although  it  may  be  still 
necessary  to  present  {m). 

If  the  drawer  had  no  effects  at  any  time  during  the  cur* 
rency  of  the  bills  in  the  hands  of  the  acceptor,  and  will  have 
no^emedy  against  the  acceptor  or  any  other  person  if  he  be 
obliged  to  pay  the  bill,  he  cannot,  in  general,  have  been  pre- 
judiced by  want  of  notice,  and,  therefore,  cannot  set  that  up 
as  a  defence  (n).  But  this  decision,  substituting  know- 
ledge for  notice,  has  been  much  regretted.  "I  have  always 
thought,"  says  Abbott,  C.  J.,  "that  it  would  have  been  better 
never  to  have  considered  knowledge  as  equivalent  to  notice : 
I  cannot  consent  to  carry  the  law 'one  step  further"  (a)* 
Therefore  it  has  been  held,  that,  in  order  to  be  liable  without 
notice,  the  drawer  must  have  had  no  remedy  against  the 
acceptor  or  any  other  person.  Hence,  if  a  bill  be  drawn  for 
the  accommodation,  not  of  the  drawer,  but  of  the  acceptor, 
as  the  drawer  might  sue  the  acceptor  he  is  entitled  to 
notice  (p).  And  if  the  drawer  in  such  a  case  chooses  to 
pay  without  notice,  he  cannot  sue  the  acceptor  for  money 
paid  to  his  use,  although  he  may  sue  on  the  bill  (^).  And 
where  a  bill  was  drawn  for  the  accommodation  of  an  in- 
dorsee, and  neither  such  indorsee  nor  the  drawer  had  any 


(Z)  Phipion  y.  KneUer,  4  Camp. 
285;  1  Stark.  116,  S.  C;  see 
JBurgh  T.  Leffffe,  6  M.  &  W.  418; 
and  JBrett  y.  Levett,  18  East,  214; 
bnt  see  Sw  parte  Bignold,  1  Deac 
728}  Murray  y.  King,  6  B.  fi? 
Aid.  165 ;  Award  y.  Palmer^  2 
Moore,  274 ;  8  Tannt  277,  S.  C. 

(m)  mil  y.  Heap,  D.  &  R.,  N. 
P.  C.  67  ;  Prideaum  y.  Collier,  2 
Stark.  57. 

(i»)  JBiekerdike  y.  BoUman,  1 
T.  B.  406 ;  see  Li^e  y.  Slatter, 


poet;  Carew  y.  Jhiokworth,  L. 
B.,  4  Ex.  818. 

(p)  Cory  y.  Scott,  8  B.  &  Aid. 
619  ;  Carter  y.  Flower,  16  M,  & 
W.  749. 

ip)  JBx  parte  Heath,  2  Yes,  Si 
B.  240 ;  2  Rose,  141,  S.  C. ;  Cory 
y.  Scott,  8  B.  &  Aid.  619;  Bmrlc^, 
294,  5th  ed.;  Sleigh  y.  Sleigh,  19 
L.  J.,  Exch.  845 ;  5  Exch.  514, 
S.C. 

Cq)  Sleigh  y.  Sleigh,  19  L.  J., 
Exdl  845  ;  5  Exch.  514,  S.  C. 
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effects  in  the  hands  of  the  acceptor,  it  was  held  that  a  snh* 
sequent  indorsee,  in  order  to  recover  against  the  drawer, 
was  bound  to  give  him  notice,  for  the  drawer  had  a  remedj 
over  against  his  immediate  indorsee  (r).  So,  it  is  no  excuse 
for  neglect  of  notice  to  an  indorser,  that  the  drawer  had  no 
effects  in  the  acceptor's  hands*  '^  That  circumstance,"  says 
Lord  Kenyon,  *'  will  not  avail  the  plaintiff, — the  rule  extends 
only  to  actions  brought  against  the  drawer  ;  the  indorser  is 
in  all  cases  entitled  to  notice,  for  he  has  no  concern  with  the 
accounts  between  the  drawer  and  the  drawee  "  (s).  Nor  will 
the  absence  of  effects  in  the  hands  of  the  maker  of  a  promiS' 
tory  note  be  any  excuse  for  want  of  notice  to  the  indorser, 
at  all  events  unless  the  indorser  be  the  person  who  is  to  pay, 
and  who  has  no  remedy  over  against  any  one  {£)  ;  nor  will  it 
suffice  to  allege  that  he  has  not  been  damnified  by  the  absence 
of  notice.  An  intimation  from  the  drawee  that  he  cannot 
meet  the  biU,  but  that  the  drawer  must  take  it  up,  will  not 
relieve  the  holder  from  the  necessity  of  giving  die  draper 
notice  («).  But  if  the  acceptor  give  the  drawer  money  for 
that  purpose,  such  sum  is  recoverable  from  the  drawer  by 
the  holder,  as  money  paid  to  his  use  {x).  Though  the 
acceptor,  at  the  time  of  dishonour,  have  no  effects  of  the 


CHAFTEB 
XXIL 


(r)  Norton  t.  PieJtorinff,  8  B. 
&  C.  610;  8  Man.  &  R.  23 ; 
Dans.  &  L.  210,  S.  C;  Cory  v. 
Seottf  8  B.  &  Aid.  619,  oremiling 
Wal^n  y.  Quintin,  1  B.  &  P. 
652;  and  see  Brown  y.  Maffey, 
15  East,  216;  Ex  parte  Heath, 
2  Yes.  &  B.  249 ;  2  Rose,  141, 
S.  C. 

It  is  held  in  America  that  the 
indorser  of  a  promissory  note  for 
the  accommodation  of  the  drawer, 
is  entitled  to  strict  notice. 

The  maker  of  a  note  for  the  ao- 
oommodation  of  the  payee  is  not 
released  by  the  failore  to  protest 
the  note  and  glye  him  notice, 
thongh  it  is  known  to  the  holder 
that  he  is  an  accommodation 
maker. 

An  accommodation  drawer  of  a 
bill  of  exchange  is  entitled  to  no- 
tice of  its  dishonoor,  althongh  he 
had  no  funds  in  the  hands  of  the 
drawee. 

An  indorser  is  chargeable  with- 
oat  notice,  if  he  indorsed  for  the 


drawer's  accommodation  only,  and 
had  no  expectation  that  the 
drawee  would  pay.  See  Byles  on 
Bills,  5th  American  ed.  p.  442. 

And  the  indorser  is  entitled  to 
notice,  althongh  thebill  were  drawn 
and  accepted,  and  indorsed  by  him 
for  the  pnrpoee  of  raising  fonds 
for  a  company  in  which  he  as  well 
as  the  holder  was  a  shareholder. 
MaUats  y.  Siddle,  6  C.  B.,  N.  S. 
494. 

(9)  Wilk8  y,  Jaok8,Ve9^\ii,2X^2. 
Bnt  if  the  indorser  haye  had  fnnds 
put  into  his  hands  by  the  drawer, 
oat  of  which  he  is  to  pay  the  bill, 
notice  to  the  indorser  is  onneces- 
sary.  Comeyy,MendezdaQ>9taf 
1  Esp.  802;  Carter  y.  Flower^  16 
M.  &  W.  761. 

it)  Carter  y.  Flower,  16  M.  & 
W.  761. 

(«)  8tabU9  y.  O'Aine*,  1  Esp. 
882. 

{x)  Baker  y.  Birch,  3  Camp^ 
107. 
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drawer  in  his  hands,  yet,  if  he  ever  had  any  aflter  the  draw- 
ing of  the  bilU  or  if,  without  effects,  the  drawer  had  any 
reasonable  ground  for  expecting  that  the  bill  would  be 
honoured,  he  is  entitled  to  notice.  '^  The  case  of  Bickerdike 
y.  Bolimany"  says  Lord  EUenborough,  ^'went  upon  the 
ground,  that  the  drawer  had  no  effects  in  the  hands  of  the 
drawee  at  the  time  of  the  bill  drawn^  and  tiie  other  cases 
followed  on  the  same  ground.  But  no  case  has  gone  the 
length  of  extending  the  exemption  further  to  cases  where 
the  drawee  had  effects  of  the  drawer  in  his  hands  at  the  time 
of  the  bill  drawn,  though  the  balance  might  vary  afterwards, 
and  be  turned  into  the  opposite  scale.  When  there  are  no 
effects  of  the  drawer  in  the  hands  of  the  drawee  at  the  time 
when  the  bill  is  drawn,  the  drawer  must  know  that  he  is 
drawing  on  acconunodation ;  but,  if  he  have  effects  at  the 
time,  it  would  be  very  dangerous  and  inconvenient^  merely 
on  account  of  the  shifting  of  a  balance,  to  hold  notice  not  to 
be  necessary.  It  would  be  introducing  a  number  of  colla- 
teral issues  in  every  case  upon  a  bill  of  exchange,  to  examine 
how  the  account  stood  between  the  drawer  and  the  drawee, 
from  the  time  the  bill  was  drawn  down  to  the  time  it  was 
dishonoured"  (y).  Where  the  drawer  had  goods  in  the 
hands  of  drawees  to  the  amount  of  1,500/.  but  owed  them 
10,000/.,  and  the  drawees  had  appropriated  the  goods  to  the 
satisfaction  of  the  debt,  it  was  held,  that  notice  of  dishonour 
to  the  drawer  was  still  essentiid.  Lord  EUenborough 
observing, — "  If  a  man  draws  upon  a  house  with  whom  he 
has  no  account,  he  knows  that  the  bill  will  not  be  accepted  ; 
he  can  suffer  no  injury  from  want  of  notice  of  its  dishonour  ; 
and,  therefore,  he  is  not  entitled  to  such  notice.  But  the 
case  is  quite  otherwise  where  the  drawer  has  a  fluctuating 
balance  in  the  hands  of  the  drawee.  There  notice  is  pecu- 
liarly requisite.  Without  this,  how  can  the  drawer  know 
that  credit  has  been  refused  him,  and  that  his  bill  had  been 
dishonoured  ?  It  is  said  here,  that  the  effects  in  the  hands 
of  the  drawees  were  all  appropriated  to  discharge  their  own 
debt ;  but  that  appropriation  should  appear  by  writing  (^r), 
and  the  defendant  should  be  a  party  to  it "  (a). 

And,  in  general,  though  the  drawer  had  no  effects  in  the 
hands  of  the  drawee,  yet,  if  he  had  any  reasonable  expecta- 


(y)  Orr  r.  MaginnUt  7  East, 
359;  2  Smith,  328,  S.  C;  Leggs 
T,  Thorpe,  12  East,  171 ;  Bronm  t. 
Maffeyj  15  East,  216;  ffamjnvnd 
y.  Dufreiie,  8  Camp.  146;  Thack- 


ray  r.  Blaekett,  8  Camp.  164. 

Iz)  QtMTTtf,  as  to  the  necessity  of 
a  writing. 

(a)  Blackhan  y.  I>aren,  2  Camp. 
503. 
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Hon  ibat  the  bill  would  be  hoDoured,  he  is  entitled  to  notice 
of  dishonour,  as  if  he  have  consigned  goods  to  the  drawee, 
though,  in  fact,  they  never  came  to  hand,  or  have  accepted 
bills  for  him  (6).  So  where  E.,  being  indebted  to  the  drawer, 
represented  to  him  that  A.  owed  him  money,  and  the  drawer 
in  consequence  drew  a  bill  on  A«,  which  A.  accepted,  but 
did  not  pay,  it  was  held,  that  the  drawer  was  entitled  to 
notice  of  dishonour  ;  for  he  had  reason  to  expect  either  that 
R.  would  take  up  or  that  the  acceptor  would  pay  the  bill, 
and  might  by  want  of  notice  be  induced  to  relax  in  his  en- 
deavours to  procure  payment  of  the  debt  owing  by  R.  (c). 
But  the  drawer  of  a  bill,  who  has  no  eifects'in  me  hands  of 
the  drawee,  except  that  he  has  supplied  him  with  goods  on 
credit,  which  credit  does  not  expire  till  long  after  the  bill 
becomes  due,  is  not  entitled  to  notice,  for  the  goods  are  not 
snch  as  can  properly  be  set  against  the  drawing,  nor  can 
there  be  any  reasonable  expectation  that  the  bill  will  be  paid 
till  the  expiration  of  the  credit  (d). 


xxa 


(ft)  Leffae  t,  Thorpe,  12  East, 
171;  Rneier  t.  HiUer^  16  East, 
48;  8  Camp.  217,  S.  C;  Spooner 
T.  Gardiner,  1  R  &  M.  84; 
Walwyn  y.  St.  Quintinf  1  Bo8.  & 
Pal.  652;  ^  parte  Heath,  2  Yes. 
&B.  240. 

(<?)  Lafitte  T.  Slatter,  6  Bing. 
628;  4  M.  &  P.  457,  S.  C.  The 
borUien  of  proym^  that  the  de- 
fendant has  been  ujnred  by  receiv- 
ing no  notice,  where  that  is  alleeed, 
but  where  it  is  proved  that  he  had 
no  fondfl  in  the  hands  of  the  ac- 
ceptor, lies  on  the  defendant.  I^tz-- 
gerald  v.  WiUiams,  6  Bing.  N.  C. 
68;  8  Scott,  271,  S.  C. 

(d)  CUridffe  v.  DaUon,  4  M.  & 
SeL  226.  As  to  the  form  of  the 
allegation  in  pleading,  see  Thomae 
V.  Hmton,  16  L.  J.,  Q.  B.  862;  5 
D.  &  L.  28,  S.  C. 

It  is  held  in  America  that  if  the 
drawer  had  no  effects  in  the  hands 
of  the  drawee  at  the  date  of  the 
bill,  and  no  reasonable  gronnd  to 
expect  it  wonld  be  honoured,  he  is 
chargeable  withont  notice. 

The  drawer  is  entitled  to  notice 
of  the  dishonour  of  a  bill,  if  he 
had  reasonable  gronnd  to  believe 
it  would  be  honoured,  although  he 


had  no  funds  in  the  drawee's 
hands. 

Though  the  drawer  has  no  funds 
in  the  hands  of  the  drawee,  and  no 
ground  to  expect  the  bill  to  be 
honoured,  jet  the  indorser  is  enti- 
tled to  notice  in  all  cases,  unless  he 
has  received  funds  from  the  drawer 
to  take  up  the  bill.  An  indorser 
of  a  promissory  note,  who,  before 
the  note  falls  due,  takes  an  assign- 
ment of  all  the  property  and  estate 
of  the  maker  for  the  express  pur- 
pose of  meeting  his  responsibilittes, 
IS  not  entitled  to  the  usual  notice 
of  non-payment. 

The  mere  taking  of  security  by 
an  indorser  from  the  maker  of  the 
note  does  not  dispense  with  a  de- 
mand and  notice,  unless  sufficient 
funds  have  come  into  his  hands  to 
satisfy  the  note,  or  all  the  property 
of  the  maker  has  been  transferred 
to  the  indorser. 

The  burthen  of  proof  is  on  the 
holder  of  a  bill  to  show  that  the 
drawer  had  no  funds  in  the  drawee's 
hands  in  order  to  excuse  want  of 
notice. 

Where  the  indorser  has  dis- 
charged the  maker  of  a  note  fiom 
lii^iuty  by  a  settlement  and  re- 
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Ignonnoeof 
party's  resldMioe* 


If  the  drawer  of  a  bill  make  it  payable  at  his  own  house, 
this  is  evidence  to  go  to  the  jurj  that  it  is  a  bill  drawn  for 
the  accommodation  of  the  drawer  himself,  of  the  dishonour 
of  which  it  is  not  necessary  to  apprize  him.  ''I  cannot 
understand,"  says  Lord  Tenterden,  "why  the  drawer  should 
with  his  own  hand  make  the  bill  payable  at  his  own 
house,  unless  he  was  to  provide  payment  of  it  when  at 
maturity"  (e). 

Ignorance  of  a  party's  residence  will  excuse  neglect  to 
give  notice  of  dishonour,  so  long  as  that  ignorance  continues 
without  neglecting  to  use  the  ordinary  means  for  acquiring 
information.  "It  would  be  very  hard,"  observes  Lord 
Ellenborough,  "when  the  holder  of  a  bill  does  not  kuow 
where  the  indorser  is  to  be  found,  if  he  lost  his  remedy  by 
not  communicating  immediate  notice  of  the  dishonour  of  the 
bill,  and  I  think  the  law  lays  down  no  such  rigid  rule.  The 
holder  must  not  allow  himself  to  remain  in  a  state  of  passive 
and  contented  ignorance:  but,  if  he  uses  reasonable  diligence 
to  discover  the  residence  of  the  indorser,  I  conceive  that 
notice  given  as  soon  as  this  is  discovered,  is  due  notice  of 
the  dishonour  of  the  bill,  within  the  usage  and  custom  of 
merchants"  (/).  Where  tiie  holder,  in  order  to  discover  the 
residence  of  the  indorser,  had  merely  made .  inquiries  at  a 
certain  house  where  the  biU  was  made  payable.  Lord  Ellen- 
borough  said,  "Ignorance  of  the  indorser's  residence  may 
excuse  the  want  of  due  notice,  but  the  party  must  show  that 
he  has  used  reasonable  diligence  to  find  it  out.  Has  he  done 
so  here?  How  should  it  be  expected  that  the  requisite  in- 
formation should  have  been  obtained  where  the  bill  was 
payable?     Inquiries  might  have  been  made  of  the  other 


lease,  a  notice  of  non-payment 
would  be  of  no  use  to  nim,  and 
therefore  be  is  not  entitled  to  it 
See  tbe  anthorities  in  Bjles  on 
Bills,  5th  American  ed.  p.  446. 

(<?)  Sharp  T.  Bailey,  9  B.  &  C. 
44;  4  M.  &  R.  4,  S.  C.  Qui^e, 
whether  notice  of  dishonour  be  ne- 
cessary, where  the  drawer  dies 
before  matarity,  and  an  indorser  is 
sned  who  is  the  drawer's  execator. 
See  Cavnt  y.  Thompson,  18  L.  J., 
C.  P.  127;  7  C.  B.  400,  S.  C. 

(/  )  Bateman  t.  Joseph,  2  Camp. 
463;  12  East,  438,  S.  C. ;  Brownr 
ing  ▼.  Kinnear,  Gow,  81  j  Harrison 


T.  Mtzhenry,  3  Esp.  240;  Baldfcin 
▼.  Biehardson,  1  B.  &  C.  245 ;  2 
D.  &  R.  285,  S.  C.  In  this  last  case 
the  traveller  of  a  tradesman  re- 
ceived in  the  coarse  of  basiness  a 
promissory  note,  which  was  after- 
wards dishonoured.  The  principal 
not  knowing  the  address  of  the 
next  preceding  indorser,  wrote  to 
his  traveller  to  inquire  into  it,  and 
several  days  elapsed  before  he  re- 
ceived an  answer.  He  then  ^ve 
notice,  and  it  was  held  sufficient. 
8ee  Chapcott  y.  Curlewis,  2  Moo. 
&  Rob.  484. 
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persons  whose  names  appeared  on  the  bill,  and  application 
might  have  been  made  to  persons  of  the  same  name  with 
the  defendant,  whose  addresses  are  set  down  in  the  Direc- 
tory'' (ff).  Dne  diligence  has,  however,  been  held  to  be  a 
question  of  fact  (A).  After  the  residence  of  the  party  is 
discovered,  the  holder  has  the  same  time  to  give  notice  as  he 
would  have  had  in  the  first  instance  (t). 


Nemo  ad  impossibile  tenetur;  and,  therefore,  it  should  incaMofaod- 
seem,  on  general  principles,  that  the  death  or  dangerous  ^^^' 
illness  of  the  holder  or  his  agent,  or  other  accident  not  at- 
tributable to  the  holder's  negligence,  rendering  notice  im- 
possible, maj  excuse  it  (A).  But,  where  an  indorser  lefl 
home  on  account  of  the  dangerous  illness  of  his  wife,  at  a 
distance,  and  a  letter  containing  notice  of  dishonour  of  a 
bill  laj  unopened  at  his  shop  during  his  absence,  till  after 
the  proper  time  for  giving  his  indorser  notice.  Lord  Ellen- 
borough  held,  that  these  circumstances  afforded  no  excuse 
for  the  delay  (/). 

Where  a  bill  is  drawn  by  several  persons  upon  one  of  of  wu  amm 
themselves,  since  the  acceptor  is  likewise  a  drawer,  notice  oTO"o?SI«n" 
of  dishonour  is  superfluous,  as  the  dishonour  must  be  known  selves. 
to  one  of  them,  and  the  knowledge  of  one  is  the  knowledge 
of  all  (m). 

The  death,  bankruptcy  or  insolvency  of  the  drawee,  how-  dmui,  bank- 
ever  notorious,  constitute  no  excuse  for  neglect  of  notice  (n).  ropt«y  and 
Nor  an  agreement  or  understanding  between  the  parties,  dn^ce!^^^ 


(g)  Beveridge  v.  JBurgis,  3 
Camp.  262. 

(A)  Bateman  v.  Josephf  12Ea8t, 
488;  2  Camp.  468,  S.  C;  Bilton 
▼.  Shepherd,  6  East,  14,n.;  Siggers 
▼.  Bronme,  1  M.  &  Rob.  520; 
Hewitt  v.  Thompsony  1  M.  &  Rob. 
648.  In  these  two  last  cases,  the 
letters  containing  notice  of  dis- 
honour had  miscarried,  and  the 
jary  were  directed  to  consider 
whether  tlie  generality  or  indis- 
tinctness of  the  description  which 
the  defendant  had  eiyen  of  him- 
self in  the  bill,  had  led  the  plain- 
tiff into  error. 

(i)  Mrth  ▼.  Thrvsh,  8  B.  &  C. 
887;  2  M.  &  R.  859;  Dans.  &  L. 
151,  S.  C;  Allen  t.  Edmundion, 


17  L.  J.,  Exch.  291 ;  2  Exch.  719, 
S.  C;  Dixon  v.  Johnsan,  1  Jnr., 
N.  S.  70. 

{k)  Poth.  144 ;  PardessQS  da 
Contrat  de  Change,  426;  Thomp- 
son, 488, 548. 

(0  Turner  t.  Zeeeh,  Chit  9th 
ed.  880. 

(m)  Porthouee  t.  ParJter,  1 
Camp.  82.  But  in  case  of  fnind 
a  different  mle  would  prerail. 
Bignold  t.  Waterhoutef  1  M.  & 
Sef.  259.  And  it  maj  be  doubtful 
how  far  this  rule  would  hold  in 
the  case  of  a  joint  stock  company. 

(n)  Rui$el  y.  Langgtaffe,  Doug. 
497;  Eedaile  v.  Sowerby,  11  East, 
114;  Boulthee  v.  StuhhM,  18  Yes. 
21;  but  see  8  Bra  C.  C.  1. 
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CHAPnsB      that  the  instrument  shall  not  be  payable  till  after  a  oertain 
.J^52l_  event  (o). 


wiicm  stamp  Notice  of  dishonour  need  not  be  given  if  the  bill  be  on  an 

^  insufficient  stamp  (/>). 


ifotenot  Nor    to  the    indorser    of  a    promissory  note   not    ne- 


OONSB- 
QUENCES  OF 
NEGLECT, 
HOW  WAIVED. 


The  consequence  of  neglect  of  notice  will  be  waived  bj 
a  subsequent  promise  to  pay.  And  a  payment  of  part,  or 
an  acknowledgment  of  liability  (r),  though  after  action 
brought  («),  will  be  evidence  of  notice  (Jt), 

It  makes  no  difference  that  such  promise,  payment  or 
acknowledgment,  were  made  under  a  misapprehension  of 
the  latc^  for  every  man  must  be  taken  to  know  the  law  («) ; 
otherwise,  a  premium  is  held  out  to  ignorance,  and  there  is 
no  telling  to  what  extent  this  excuse  might  be  carried  (a;). 
But,  if  the  promise  or  acknowledgment  be  made  under  a 
misapprehension  of  /be/,  as,  if  the  bill  have  been  presented 
ibr  acceptance,  and  acceptance  have  been  refused,  a  promise 
to  pay,  in  ignorance  of  that  circumstance,  is  no  waiver  of 
the  consequence  of  laches  (t/).  But  a  promise  to  pay  will 
entirely  dispense  with  proof  of  presentment  or  notice,  and 
will  throw  on  the  defendant  the  double  burthen  of  proving 
laches f  and  that  he  was  ignorant  of  it  (z).     Where  it  is  only 


(<»)  IVee  T.  ffamkins,  8  Taunt. 
92;  1  Moore,  28,  S.  C. 

( »)  Candy  v.  Marriott,  1  B. 
&  Ad.  696. 

(2)  Plimlsy  y.  Westley,  2  Bing. 
N.  C.  249;  2  Scott,  423;  1  Hodges, 
a24,  S.  C. 

(r)  Vaughan  v.  Fuller,  2  Stra. 
1246;  Horfordv.  JVilson,  ITaimt. 
12;  Lundy  ▼.  Robertson,  7  East, 
281;  8  Smith,  225,  S.  C;  Brett  t. 
Zevett,  13  East,  218;  Wood  t. 
Bromn,  1  Stark.  217;  Hopet  y. 
Alder,  6  East,  16,  n.;  Dennis  t. 
Morriee,  3  Esp.  158;  Bogere  y. 
Stephens,  2  T.  R.  718 ;  DisDon  y. 
JElliott,  5  C.  &  P.  487;  Margetton 
y.  Aitken,  8  C.  &  P.  888;  Dans.  & 
L.  157,  S.  C;  Lecaan  j.Kirkman, 
6  Jot..  N.  S.  17. 

($)  Hojfleyj.  Dnfreene,  15  East, 
275. 


(f)  Many  of  the  cases,  cited 
below,  fail  in  drawing  the  proper 
distinction  between  the  effect  of  a 
promise,  as  tkwaiver  of  notice,and 
its  effect  as  evidence  of  notice. 

(«)  Or,  more  correctly  speaking, 
ignorance  of  the  law  cannot  ex- 
cuse. 

(as)  BiUne  t.  Lutnley,  2  East, 
469. 

(y)  Chodallr.  JDolley,  IT.  B., 
712;  Bleiard  y.  Hunt,  5  Burr. 
2672;  Williams  T.  Bartholomew, 

1  B.  &  P.  826;  Stevens  y.  Lynch, 

2  Camp.  388;  12  East,  88,  S.  0. 
(z)  Taylor  y.  Jones,  2  Camp. 

105 ;  Stevens  y.  Lynch,  12  East, 
38;  2  Camp.  382,  8.  C.  See  in- 
stances  of  promises  held  insuffi- 
cient in  Bennis  y.  Morriee,  3 
Esp.  158;  Cumming  y.  ^enoh,  2 
Camp.  106,  n.;  and  se^  Bouse  y. 
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as  to  part  of  &e  sam,  the  plaiDtiff  can  only  arail  himself  of 
it  as  a  waiver,  pro  ianto,  A  drawer  of  a  bill  for  200/.,  who 
had  not  received  dne  notice  of  dishonour,  said,  '^  I  do  not 
mean  to  insist  on  want  of  notice,  bat  I  am  onlj  bound  to 
paj  jou  70/."  Abbott,  G.  J. :  *'  The  defendant  does  not 
saj  that  he  will  paj  the  bill,  but  that  he  is  onlj  bound  to 
pay  70/.  I  think  the  plaintiff  must  be  satisfied  with  the 
70/.**  (a).  The  acknowledgment  or  promise  may  be  made 
by  the  attorney  for  the  defendant,  or  by  his  clerk,  who  has 
the  management  of  the  case  {b).  It  need  not  be  made  to 
the  plaintiff,  but  may  be  made  to  another  party  to  the  bill^ 
or  to  a  stranger  (c).  A  promise  to  pay  made  by  the  drawer 
In  expectation  that  a  bill  will  be  dishonoured,  but  before  it 
is  dishonoured,  does  not  dispense  with  notice;  for  it  is  to  be 
understood  as  a  promise  on  condition  that  due  notice  is 
given  (</). 

It  seems,  however,  in  some  recent  cases  to  have  been  con* 
sldered,  that  a  promise  to  pay  is  only  evidence  from  which 
a  jury  may  presume  that  a  notice  has  been  received (e).  But 
that  is  not  so.  A  promise  to  pay,  if  nuide  before  the  time 
for  giving  notice  has  expired,  is  a  dispensation;  if  made  after 
that  time  it  is  a  waiver,  independently  of  any  question  of 
actual  notice  {/)• 

Though  a  party  may  waive  the  consequence  of  lackeSj  in 


JUdwood,  1  Esp.  156;  Standa^e 
T.  CM^kton,  5  C.  &  P.  406;  and 
BorradaUe  r.  Lowe,  4  Tannt  93, 
where  it  \b  said  that  an  indorser 
can  only  be  rendered  liable  by  an 
expresB  promise;  and  see  Pickin 
y.  Graham,  1  Cro.  &  Mee.  725;  3 
Tyr.  923,  S.  C. 

(a)  FUteher  v.  Froggatt,  2  C. 
&  P.  569. 

{h)  Standage ▼.  Oreighton,  5  C. 
&P.  406. 

(<?)  Potter  V.  Hay  worth,  13 
East,  417;  6htfUon  t.  Mftz,  1  B. 
&  C.  193;  2  D.  &  Ry.  334,  S.  C; 
Fletcher  y.  Froggatt,  2  C.  &  P. 
569.  In  Rahey  y.  Gilbert  it  was 
held  that  snffering  jndsment  by 
default  in  an  action  at  the  salt  of 
a  second  indorsee  was  evidence  of 
notice  or  of  a  waiver  of  notice  in 
an  action  by  the  first  indorsee, 
Babey  v.  Gilbert,  30  L.  J.,  Exch. 
171;  6  H.  &N.  536,  S.  C. 

id)  Piekin  v.  Graham,  1  C.  & 
M.  725;  3  Tyr.  923,  S.  C;  and 


see  Prideaux  y.  CoUier,  2  Stark. 
K.  P.  C.  57,  and  Baker  r.  Bireh, 

3  Camp.  107. 

(p)  Hiche  v.  The  Duke  of  Beau- 
fort, 4  Bing.  N.  C.  229;  5  Scott, 
598,  S.  C. ;  and  see  Booth  v.  Jacobs, 
8  Nev.  &  M.  351:  Pickin  v.  Gra- 
ham, I  do.  &  Mee.  728;  3  Tyr. 
923,  S.  C;  bat  see  Lundie  v. 
Bobertson,  7  East,  231 ;  3  Smith, 
225,  S.  C;  Haddock  r.  Bury,  7 
East,  236, n.;  Ansonr.  Bayley, B. 
N.  P.  276;  Hopley  v.  Bufreene,  16 
East,  275;  Korrie  y.  Solom^meon, 

4  Scott,  257;  where  the  defendant 
said  he  had  no  intention  but  to 
pay  the  bill,  and  shoold  not  avail 
himself  of  the  informality  of  the 
notice,  held  evidence  to  go  to  the 
jnry  of  notice.  BronmeU  v. 
Bonney,  1  Q.  B.  39. 

(/)  Cordery  v.  Cblmlle,  32 
L,  J.,  C.  P.  211;  14  C.  B.,  N.  S. 
374,  S.  C;  Woods  y.  Bean,  32 
L.  J.,  Q.  B.  1;  8  Best  A^mith. 
101,  S.  <^^£Uxrj/^  ^^^J^^^i^Vt^ 
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Lathei  not  Im- 
patoble  to  the 
Crown. 


respect  of  himself^  he  cannot  do  so  in  respect  of  antecedent 
parties  (jg). 

No  laches  can  be  imputed  to  the  Crown,  and,  therefore,  if 
a  bill  be  seized  under  an  extent  before  it  is  due,  the  neglect 
of  the  officer  of  the  Crown  to  give  notice  of  the  dishonour 
will  not  discharge  the  drawer  or  indorser  (A). 


Pleading  where 
notice  la  ox- 
ccued  or  waived. 


A  prior  dispensation  with  notice,  as  absence  of  effects, 
must  be  specially  alleged  in  the  declaration  (t).  So  must 
the  impossibilitj  of  giving  notice,  or  any  other  excuse  for 
not  giving  it  (A).  And  a  subsequent  promise,  when  used 
as  a  waiver  of  notice,  must  also  be  specially  pleaded  (/). 
But  a  subsequent  promise  to  pay,  when  used  as  evidence  of 
the  fact  of  notice,  need  not  (m). 


Evidenoe  of 
notice. 


After  the  bill  is  due,  a  promise  to  pay,  or  a  part  pay- 
ment (n),  or  the  offer  of  it  (o)y  or  any  admission  of  liabi- 
lity  {p\  whether  before  or  aiter  the  period  for  giving  notice 
has  expired,  is  prima  fade  evidence  of  notice  ;  but  though 
there  be  no  evidence  to  repel  the  inference,  the  jury  are 
not  bound  to  draw  it  {a).  A  letter  from  the  defendant,  con« 
taining  no  promise  of  payment^  but  merely  an  ambiguous 
allusion  to  the  bill  being  dishonoured,  was  held  sufficient  to 
warrant  the  jury  in  finding  that  the  defendant  had  received 
due  notice  of  dishonour  (r).  And  the  sending  a  person  by 
the  defendant,  the  drawer,  to  a  remote  indorsee  two  days 
afler  the  bill  had  become  due,  to  inform  him  that  he,  the 
drawer,  had  been  defrauded  of  the  bill,  and  that  he  should 
defend  any  action  upon  it,  was  left  by  Lord  Tenterden  to 
the  jury  as  evidence  to  prove  notice  of  dishonour  («).    And 


(g)  Boseoro  r.  Hardy ^  12  East, 
484;  Turner  y.  Leach,  4  B.  &  Aid. 
451;  Marsh  y.  Maxwell,  2  Camp. 
210,  n.;  and  see  ante,  p.  215. 

(A)  West  on  Extents,  28-9. 

(i)  Cory  y.  Scott,  3  B.  &  Aid. 
624;  Burgh  v.  Legge,  5  M.  &  W. 
418. 

(A)  Allen  y.  JEdrntrndton,  17 
L.  J.,  Exch.  291;  2  Exch.  719, 
S.  C. 

(Z)  Cordery  y.  Colmlle,  ubi 
sap. 

(m)  Lundie  y.  Bohertion,  7 
East,  281;  CHbbon  y.  Cbggon,  2 
Camp.  188.    See  poet,  Chapter 


on  Pleadino. 

(«)  Horford  y.  Wilson,  1  Taunt. 
12. 

(0)  IHxon  y.  JSUiatt,  5  C.  &  P. 
437. 

(p)  Jackson  y.  {hllins,  17  L.  J., 
Q.  B.  142;  Mills  y.  Gibson,  16  L; 
J.,  C.  P.  249;  BaJfey  y.  Gilbert,  6 
H.  &  K.  586. 

(y)  BeU  y.  J^a^kU,  11  L.  J., 
C.  P.  300;  4  M.  &  G.  446,  S.  C. 

(r)  Booth  y.  Jacobs,  8  Key.  & 
M.  851. 

(0  WilkinsY.JadU,lUoo.& 
R.  41;  and  see  Curletiis  y.  OmT" 
field,  1  Q.  B.  814. 
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a  statement  by  the  defendant  that  he  should  pay  the  bill,      chapter 
and  not  avail  himself  of  the  informality  of  the  notice,  has         ^^°^ 
been  held  to  be  evidence  of  due  notice  {t).    And  a  conditional 
promise  to  pay,  although  the  condition  be  not  complied  with, 
is  still  evidence  («). 

Notice  to  produce  a  notice  of  dishonour  is  not  neces* 
sary  {«). 

{t)  BronweU  v.  JBonney,  1  Q.B.  &  M.  725 ;  3  Tyr.  923,  S.  C. 
89.  (0)  Swain  t.  Lewis,  2  C,  M.  Sn 

(tt)  Campbell  t.   Webster,  15  B.  261.    See  Doe  t.  Somertoth  14 

L.  J.,  C.  P.  4;  2  C.  B.  268,  8.  C;  L.  J.,  Q.  B.  210. 
bat  see  IHcMn  t.  Cfraham,  1  C. 


h 
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Tht  Nature  of  Intereat 

From  what  Time  U  runs 
when  payable  by  the 
Terms  of  the  Instrument 

Prom  what  Tims  it  runs 
when  not  made  payable 
by  the  Terms  of  the  In- 
strument 

From  what  Time  it  runs  as 
against  an  Indorser 

To  what  Period  it  is  com- 
puted     .... 

When  Money  is  paid  into 
Court     .... 

In  Trover. 

After  a  Tender  , 

How  Bankers  should  charge 
it  on  Checks  . 

Recovery  of  Interest  after 
Receipt  of  the  Principal. 

When  Interest  is  not  reco- 
verable .... 

When  an  Engagement  to 
give  a  Bill  toill  create  a 
Liability  to  Interest 

Liability  of  a  Guarantee- 
ing Party  to  Interest 

How  Interest  is  recovered  . 

The  Rate  of  Interest . 


302 


303 


303 

304 

304 

304 
305 
305 

305 

306 

305 

305 

305 
306 
306 


Indebitatus  Count 
Usury 

At  Common  Law 
Statutes  against  it 
Their  Construction 
Substance  of  Enactments    . 
There  must  be  a  Loan 
Usury  on  Discounts   . 
Usurious  Security  for  Good 

Debt      .... 
Where  the  Charge  is  not 

for  the  Loan  but  for  the 

Labour .... 
There  must  be  a  corrupt 

Intention 
Hazard   of  the  Principal 

Money   .... 
Advance  of  Goods 
Irish,  Colonial  or  Foreign 

Interest .... 
Substituted  Security  . 
Separate  Instruments, 
Innocent  Indorsee 
Statutes  exempting  certain 

Bills  and  Notes  from  the 

Usury  La/ws  . 
Total  Repeal  of  the  Usury 
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Interest,  where  not  made  payable  on  the  face  of  the 
instrument  {a\  is  in  the  nature  of  damages  for  the  retention 
of  the  principal  debt. 

The  general  rule  of  the  common  law  is,  that  interest  is 


(a)  But  if  interest  be  payable 
by  the  terms  of  the  instrament,  it 
is  recoverable,  not  as  damages  bnt 
as  a  debt.  Watkins  y.  Morgan^ 
6  C.  &  P.  661 ;  Hudson  t.  Fossett^ 
18  L.  J.,  C.  P.  141  ;  7  M.  &  G. 
848,  8.  C.    So  if  there  be  a  col- 


lateral agreement  to  pay  a  parti- 
cular rate  of  interest,  Florence  v. 
Jennings,  26  L.  J.  275  ;  1  C.  B., 
N.  S.  584,  S.  C.  As  to  payment 
of  principal,  in  full  of  boui  princi- 
pal and  interest,  see  ante,  p.  227. 
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not  recoverable  tinlesB  there  were  an  express  stipulation  (b)      chapteb 
that  interest  should  be  paid,  or  unless  such  be  Ae  usage  of        ^"''- 
trade.     Bills  and  notes,  bj  the  usage  of  trade,  cany  interest 
from  the  time  of  maturity;  but  a  jury  are  not  bound,  unless 
they  see  fit,  to  give  more  than  nominal  interest,  or,  indeed, 
any  interest  at  all  (c). 

Aud  now,  by  the  recent  statute  for  the  amendment  of  the 
law  {d),  interest  is  recoverable  on  all  debts  payable  by  virtue 
of  a  written  instrument,  at  a  time  certain,  and  on  all  other 
debts  after  a  tcritten  demand,  and  notice  that  interest  will 
be  claimed  from  the  date  of  the  demand;  but  it  is  discre^ 
tionary  with  the  jury  to  give  or  withhold  it. 

Interest  is  seldom  expressly  made  payable  on  the  face  of  From  what  umo 
the  instrument,  but  sometimes  it  is  so.  JLjibialS'^uie 

Where  interest  is  expressly  made  payable  on  the  face  of  temu  of  tb« 
the  instrument,  it  carries  interest  from  its  date,  and  not  *n»*«»™«*^ 
merely  from  its  maturity.  For  unless  the  words  "bearing 
interest,"  or  other  words  of  similar  import,  are  taken  to 
mean  that  interest  is  payable  from  the  date  of  the  instru- 
ment^ they  would  be  idle,  since  without  any  such  words  the 
owner  of  the  bill  or  note  would  be  entitled  to  interest  from 
its  maturity.  Thus  it  has  been  held,  that  on  a  bill  drawn 
payable  at  a  certain  period  after  date  bearing  interest^  the 
plaintiff  is  entitled  to  recover  interest  from  the  date  of  the 
bill(«).  So  where  a  note  was  made  payable  on  demand 
with  lawful  interest,  it  was  held  to  carry  interest  from  the 
date  (y*).  So  a  promissonr  note,  whereby  the  maker 
promised  to  pay,  one  year  after  his  death,  300/.  with  legal 
interest,  bears  interest  from  the  date  of  the  note  (jg). 

Where  interest  is  not  expressly  made  payable  by  the  From  what  time 
terms  of  the  instrument,  it  runs  from  the  maturity  of  the  JJSfpjSSie'by 

the  terms  of  the 
instrnmeiit. 
(()  If,  at  the  time  of  a  contract      y.  Lya/n^  1  Coop.  C.  C.  29.    8ee 

of  sale,  the  yendee  agrees  to  pay  post,  p.  305. 

by  bill  or  note,  and  neglects  to  do  (i2)  8  &  4  Will.  4,  c  42,  as.  28, 

00,  interest  is  reooyerable  as  part  29.    See  Taylor  y.  Stott^  84  L.  J. 

of  tiie  price.    Marshall  y.  Poole,  £xch.  1. 

18  East,  98 ;  DavU  v.  Smyth,  8  (0)  Kennerly  y.  Nash,  1  Stark. 

M.  &  W.  899.  462  ;  Doman  y.  IHbden,  1  R.  & 

(e)  Ketsne  y.  Keme,  27  L.  J.,  M.  881 ;  Richard*  y.  Biehardi,  2 

C.  P.  88 ;  8  C.   B.,  N.  S.  144,  B.  &  Ad.  447. 

8.  a    See  Cameron  y.  Smith,  2  (/)  Wegton    y.      Ibmlinson, 

B.  &  A.  805  ;  5  Taunt.  626  ;  In  Chitty,  9th  ed.  681 ;  Hopper  y. 

re  Burgen,  2  Moore,  745  ;   Eoo  Richmond,  1  Stark.  507. 

paHe  Williams,  1  Rose,  399  ;  Ew  (j)  Roffey   y.   GreemeeU,  10 

parte  Coehs,  ibid.  317  ;  Lowndes  Ad.  &  £.  222 ;  2  Per.  &  Day. 

T.  ColUns,  17  Yesey,  27 ;  Uthgon  865,  S.  C. 
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Asagalntt 
an  Indozser. 


bill  or  note.  If  the  bill  or  note,  not  expressly  made  payable 
with  interest,  be  payable  on  demand,  interest  runs,  not 
from  the  date  of  the  instrament,  but  from  the  time  of  tlie 
demand  (A). 

Where  there  has  been  no  demand  except  the  action, 
interest  may  be  given  from  the  service  of  the  writ  of  sum- 
mons (t). 

The  indorser  of  a  bill  or  note  has  been  held  liable  to  pay 
interest  only  from  the  time  that  he  receives  notice  of  the 
dishonour »  <*The  drawer  cannot,"  says  Mansfield,  C.  J., 
''  find  out  by  inspiration  who  is  the  holder,  and  till  he  finds 
that  out  he  cannot  pay  the  bill.  When  he  has  foimd  out 
who  is  the  holder,  he  is  bound  to  pay  the  bill  within  a  rea- 
sonable time.  If  he  does  not,  he  is  liable  to  damages  for 
not  performing  his  contract :  those  damages  are  the  interest 
on  the  bill"  {j). 


To  what  period  it 
if  computed. 


When  monej  is 
paid  into  court. 


Interest  was  formerly  computed  only  to  the  commence- 
ment of  the  suit,  but  it  is  now  carried  down  to  final  judg- 
ment. ''That,"  says  Lord  Mansfield,  "does  the  plaLntifif 
complete  justice.  It  is  agreeable  to  the  principles  of  the 
common  law,  and  interferes  with  no  statute.  It  takes  from 
the  defendant  the  temptations  to  make  use  of  all  the  unjust 
dilatories  of  chicane.  For,  if  interest  is  to  stop  at  the  com- 
mencement of  a  suit,  where  the  sum  is  large,  the  defendant 
may  gain  by  protracting  the  cause  in  the  most  expensive 
and  vexatious  manner,  and  the  more  the  plaintiff  is  injured, 
the  less  he  will  be  relieved"  (A). 

Where  money  is  paid  into  court  on  a  security  carrying 
interest,  interest  must  be  paid,  not  merely  to  the  com- 
mencement* of  the  action,  but  to  the  time  of  payment  into 
court  (/),  or  the  plaintiff  may  proceed  in  the  action  for  the 
difference  (m). 


(h)  Blaney  r.  ffendricks,  2 
Bla.  761 ;  Cotton  v.  fforsemanden, 
Pnc.  Reg.  857  ;  and  see  Barov^k 
V.  WhitBy  4  B.  &  C.  327 ;  6  D.  & 
Ry.  379;  2  C.  &  P.  8,  S.  C; 
Parker  t.  Sutchintony  8  Yea. 
184  ;  £in^  y.  Taylor,  6  Yes.  808; 
lAtKgom  t.  Lyan,  1  Coop.  29; 
LowndM  y.  OolUns,  17  Yes.  27. 

(t)  Pieree  v.  Ibthergill,  2 
Bing.  N.  C.  167  ;  2  Scott,  334,  S. 
C. 

(J)  Walker    y.     Bamee,    5 


Taunt  240  ;  1  Marsh.  86,  S.  C. 

It  is  held  in  America  that  it  is 
error  to  calcolate  interest  on  the 
damages  allowed  in  a  protested  bill 
of  exchange  from  the  matoirit j  of 
the  bill.  See  5th  American  edi- 
tion of  Byles  on  Bills,  p.  457. 

(k)  Eobimen Y.Bland, 2 Bxat. 
1077. 

(Z)  Mereer  y.  Jones,  8  Camp. 
477. 

(m)  Kidd  y.  Walker,  2  B.  & 
Ad.  705. 
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But  in  trover  the  rule  formerlj  was  that  the  plaintiff  is 
entitled  to  damages  equal  to  the  value  of  the  article  con- 
verted at  the  time  of  the  conversion.  And,  therefore,  in  in  troyer. 
trover  for  bills  or  notes,  interest  was  only  calculated  down 
to  the  time  of  conversion.  But  now  by  the  3  &  4  Will.  4, 
c.  42,  the  jury  may  give  damages  over  and  above  the  value 
of  the  goods  at  the  time  of  the  conversion. 

Interest  ceases  to  run  after  a  tender.    Lord  Ellenborough  :  After  tender. 
*^I  think  interest  ought  to  stop  from  the  offer  to  pay"  (n). 

A  banker,  in  charging  interest  to  a  customer  who  has  Howbanken 
overdrawn  his  account,  should  compute  it,  not  from  the  date,  ■****!?1j2iI*''*  *' 
but  from  the  payment  of  the  customer's  checks  (o). 

Though  the  pnncipal  have  been  paid,  yet  the  plaintiff  Reeoreryofin. 
may  proceed  for  interest,  unless  it  have  been  incurred  by  the  JSJJ'oiuiIi™' 
negligence  of  the  plaintiff  (p).     So  where  for  the  amount  of  principal, 
the  principal  on  an  overdue  bill  another  bill  was  given,  and 
afterwards  paid,  it  was  held  that  an  action  lay  on  the  original 
bill  for  the  interest  {q). 

We  have  already  observed,  that  where  interest  is  not  pay-  When  intereet 
able  by  the  terms  of  the  instrument,  it  is  in  the  nature  of  oo^'«»^«*bie. 
damages.     Hence  it  has  been  held,  that  the  owner  of  a  bill 
is  not  necessarily  and  invariably  entitled  to  interest,  but  * 
that  a  jury  are  justified  in  reducing  or  withholding   it 
altogether  (r). 

An  engagement  to  give  a  bill  will  create  a  liability  to  when  an  en- 
interest  on  a  contract,  which  would  not  otherwise  carry  it.  J^bitrwm  SwteT 
Thus,  where  goods  are  sold  to  be  paid  for  by  a  bill  which  is  a  liability  to  in- 
not  given,  interest  is  recoverable  as  part  of  the  price  of  the  **^** 
goods,  and  it  has  been  held,  that  this  interest  may  be  re- 
covered in  an  action  for  goods  sold  and  delivered  {s), 

A  party  who  guarantees  the  due  payment  of  a  bill  is  liable  Liability  of  a 
for  interest  (0.  SSSSJ"'" 


(n)  Ihnt  y.  Dunn,  8  Camp. 
296. 

(0)  Goodhody  y.  Ihster,  Camb. 
8um.  Ass.  1831,  Lyndhurst,  C.  B. 

(p)  Laing  t.  Stone,  M.  &  M. 
229,  n.  ;  2  M.  &  By.  561,  8.  C. 

{q)  immley  v.  Musgrave,  4 
Bing.  N.  C.  9;  5  Scott,  230,  S.  C. 
but  see  Uie  Chapter  on  P  atmekt. 
p.  227. 

B. 


(r)  Cameron  y.  Smith,  2  B.  & 
Aid.  308 ;  J)u  Belloix  y.  Lord 
Waterparky  1  D.  &  R.  16 ;  and 
see  Dent  y.  Dunn,  8  Camp.  296. 

(0  Marshall  y.  Poole,  18  East, 
98  ;  Farr  y.  Ward,  3  M.  &  W. 
26  ;  6  Dowl.  163,  S.  C. 

(t)  AckermanY,Ehrensperger, 
16  M.  &  W.  99. 
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Where  the  action  goes  on  to  trial,  the  jury  assess  the  in- 
terest, the  plaintiff's  counsel  usually  stating  the  sum  which 
is  claimed.  Where  judgment  goes  by  default  in  debt,  the 
plaintiff -indorses  on  the  writ  of  execution  more  than  the 
exact  sum  due  at  his  peril.  In  actions  of  assumpsit  the 
courts  have  the  power  of  assessing  the  damages,  but  in 
order  to  inform  the  conscience  of  the  courts  they  usually 
issue  a  writ  of  inquiry.  In  actions  on  bills  and  notes,  how- 
ever, the  amount  of  damages  being  mere  matter  of  calcu- 
lation, the  writ  of  inquiry  is  supplied  by  a  reference  to  the 
Master  to  compute  principal  and  interest  (u). 

The  rate  of  interest  usually  allowed  is  ^ye  per  cent.,  but 
we  have  seen  that  the  jury  may  reduce  the  rate,  or  they  may 
increase  it.  Thus,  where  a  bill  carries  ten  per  cent,  interest 
from  its  date,  a  jury  may  give  the  same  rate  of  interest  from 
its  maturity  to  judgment  {x). 

The  common  indebitatus  count  for  interest  is  good  (y). 


x 


y^ 


usuBT.      ^^      Until  recently,  to  contract  for  more  nutn  tnlrn  mnnrthnn 
^cS  tro^^t^^^i^  Ave  per  cent,  interest  onTany .transaction  relating  to  bilk  or 
/^  /a/ix-  -^^^^^notes  was  usurious  aud  illogal^* Recent  statutes,  however  (z), 

which  will  be  considered  m  their  order,  first  exempted  a 
large  proportion  of  bills  and  notes  from  the  operation  of 
the  usury  laws,  and  at  length  repealed  the  usury  laws 
altogether.  /But  as  the  latitude  conceded  by  the  Legislature 
had  until  Tecently  its  limits,  and  as  questions  may  still 
arise  on  bills  and  notes  ^iirea  of  earlier  date  (a),  it  will  still 
be  necessary  to  treat  of  the  law  of  usury  in  its  operation 
on  bills  and  notes.  Moreover,  usury  laws  still  exist  in 
France,  Germany,  America,  Holland,  and  in  almost  all 
foreign  coimtries  where  bills  of  exchange  circulate ;  and  in 
some  states  where  usury  laws  have  been  repealed,  they  have 
been  re-enacted.  So  that  such  questions  may  still  arise  on 
bills  made  or  negotiated  abroad.  Further,  the  decisions  on 
the  usury  laws,  in  their  operation  on  bills  aud  notes,  are  in 


(m)  See  the  Common  Law  Pro- 
cednre  Act,  1852,  s.  94,  and  18  & 
19  Vict.  c.  67. 

(a?)  Keene  y.  Keene,  27  L  J., 
C.  P.  89;  8  C.  B.,  N.  8.  144,  S.  C. 

(y)  Nordenttrom  v.  Pitty  18  M. 
&  W  723. 

(2)  8  &  4  Will.  4,  c.  98,8.  7; 
1  Vict.  c.  80j  2  &  3  Vict.  c.  37, 
and  17  &  18  Vict.  c.  90. 


(a)  In  America,  and  in  most 
Earopean  countries,  laws  against 
nsorj  ^till  exist  In  Fftince,  after 
a  temporaiy  repeal,  they  have  been 
re-enacted,  and,  under  the  late 
Republic^  made  more  stringent. 
The  subject  is  there  again  nndef- 
going  discussion  with  much  dif- 
ference of  opinion  among  the  most 
enlightened  men. 
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many  cases  applicable  where  the  illegality  of  the  considera-      GHAFnot 
lion  is  of  a  different  nature.  zxin. 


Usnrj  is  said  to  be  an  indictable  misdemeanor  at  common  AteoiBmoDiAw. 
law  (b). 

The  Stat  37  Hen.  8,  sect.  89,  repeals  all  former  enact-  stetBtMicaiiMt 
ments  on  this  subject,  and  restrains  the  legal  rate  of  interest  ^'^^' 
to  ten  per  cent,  per  annum,  imposing  a  penalty  on  such  as 
take  more.  This  statute  was  itself  repealed  in  the  next 
reign,  by  the  5  &  6  Edw.  6,  c.  20,  which  prohibited  the 
taking  of  any  interest  whatever.  The  stat.  13  Eliz.  c.  8, 
repeals  the  5  h  6  Edw.  6,  c.  20,  thereby  reviving  the  first- 
mentioned  statute,  and  avoids  ail  contracts  on  which  more 
than  eight  or  ten  per  cent,  is  reserved,  as  usurious.  The 
21  Jac.  1  reduces  the  legal  rate  of  interest  to  eight  per  cent; 
the  12  Car.  2,  c.  13,  further  diminishes  it  to  six  per  cent. ; 
and  lastly,  the  12  Anne,  st.  2,  c.  16,  reduces  it  to  five  per 
cent  The  two  last  statutes  of  Anne  and  Charles  are  copied 
almost  verbatim  from  the  statute  of  James,  and  the  statute 
of  James  contains  substantially  the  same  previsions  as  the 
two  statutes  of  Elizabeth  and  Henry  8,  taken  together ;  so 
that  all  the  cases  on  usury  since  13  Eliz.  are  applicable  to 
the  law  as  it  stood  before  the  recent  abolition  of  the  usury 
laws. 

These  statutes  are  to  be  construed  most  strongly  for  the  comtnictloa  of 
suppression  of  usury,  and  the  courts  will  look  through  the  ^'^^"^ 
apparent  form  of  a  contract  and  the  artifice  of  parties,  at  the 
substance  and  real  nature  of  the  transaction.  **  Where," 
says  Lord  Mansfield,  **  the  real  truth  is  a  loan  of  money, 
the  wit  of  man  cannot  find  a  shift  to  take  it  out  of  the 
statute"  (c). 

The  statute  12  Anne,  st.  2,  c.  16  (as  well  as  the  former  Effect  of  thoo. 
enactments),  contains  two  distinct  provisions : 

1.  That  no  person,  upon  any  contract,  shall  take^  accept 
or  receive  for  the  loan  of  money  or  other  conmiodities,  above 
the  rate  of  five  per  cent,  per  annum,  under  penalty  of  for- 
feiture of  treble  the  money  lent;  one-half  to  the  Crown,  and 
the  other  moiety  to  him  that  will  sue  for  the  same. 

2.  That  all  bonds,  contracts  or  assurances,  whereby  there 
shall  be  reserved  or  taken  above  the  rate  of  five  per  cent, 
per  annum,  shall  be  utterly  void. 

(J)  Com.  Dig.  Usury.  (<?)  Flayer  t.  Edwards,  Cowp.  114. 
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lOUL 


Usory  ondis- 
ooants. 


Hence  it  appears,  that  to  make  at  once  the  assurance  void 
and  to  incur  the  penalty,  the  contract  must  be  for  usurious 
interest,  and  usurious  interest  must  be  taken  ;  but  that,  on 
the  one  hand,  the  penalty  may  be  incurred  without  avoiding 
the  contract,  and  that,  on  the  other,  the  contract  may  be 
avoided  without  incurring  the  penalty.  Thus,  if  a  bond  be 
given  for  the  payment  of  a  just  debt,  and  it  be  afterwards 
agreed  that  the  money  secured  by  the  bond  shall  remain  in 
the  hands  of  the  obligor  at  usurious  interest,  and  such  in- 
terest be  taken,  the  penalty  is  incurred,  but  the  bond  is  still 
good  {d)»  But  if  a  man  contract  for  usurious,  yet  take  no 
more  than  legal  interest,  the  assurance  is  void,  though  the 
penalty  be  not  incurred  (e). 

To  make  a  contract  void  for  usury,  there  must  have  been 
a  loan(f). 

Therefore,  if  an  acceptor  discount  his  own  acceptances,  at 
a  premium  beyond  legal  interest,  that  is  not  usury;  for  the 
acceptor  does  not  advance  his  own  money  to  another,  but 
merely  pays  a  debt  to  another  before  it  is  due.  '^  It  is," 
says  Lord  EUenborough,  ''an  improper  practice,  but  not 
usury"  (ff). 

But  the  ordinary  transaction  of  discounting  a  bill  or  note 
is  a  lending  within  the  statute.  The  party  discounting 
does,  in  fact,  lend  money  on  interest,  to  be  repaid  either  by 
the  person  receiving  or  by  some  other  party  to  the  bill,  at 


(d)  Ibrrall  y.  Shaen,  1  W. 
8annd.  294. 

(tf)  Fisher  v.  Beasley,  1  Dong. 
235.  See  Serjeant  Wilbams's  note 
to  Ferrall  v.  Shaen,  1  W.  Sannd. 
296,  where  the  cases  are  collected. 

(/)  Harvey  y.  Arohbold,  3  B. 
&  C.  626;  5  D.  &  Ky.  500,  S.  C. 

(g)  Barclay  y,  Walmsley,  4 
East,  55. 

In  America  it  is  held  that  the 
purchase  of  a  bill  at  any  price  is 
not  nsnrions;  bat  the  purchase 
mnst  be  complete,  so  as  to  enable 
the  purchaser  to  bring  suit  on  it. 
A  bill  not  accepted  is  not  of  this 
character. 

Where  an  indorsee  takes  a  bill 
or  note  with  the  indoTsemeut  or 
guaranty  of  the  indorser,  and  ad- 
vances thereupon  less  than  the 
real  yalue  of  the  bill  or  note,  the 
transaction  is  in  effect  a  loan  be- 


tween the  indorser  and  indorsee, 
and  usurious. 

If  a  note,  made  for  the  purpose 
of  raising  money,  is  discounted  at 
a  higher  premium  than  the  legal 
rate  of  interest,  and  none  of  the 
parties  whose  names  are  on  it  can, 
as  between  themselres,  maintain 
a  suit  on  the  note  when  it  becomes 
due,  provided  it  had  not  been  dis- 
counted, then  such  discounting  of 
the  note  is  usurious,  for  it  is  then 
that  it  first  exists  as  a  contract. 

It  is  otherwise,  however,  if  the 
purchaser  is  ignorant  of  the  cha- 
racter of  the  note. 

The  tfO^ing  of  interest  in  ad- 
vance upon  the  discount  of  a  note 
is  not  usurv;  nor  taking  interest 
for  both  the  first  and  last  day. 
See  Bylcs  on  Bills,  5th  American 
ed.  p.  462. 
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a  certain  prefixed  period.  The  general  rule  of  law  is,  that 
if  the  interest  be  retained  at  the  time  of  the  loan,  or  be 
stipulated  to  be  paid  before  it  falls  regularly  due,  the  con- 
tract is  usurious  (A).  But,  in  favour  of  trade,  an  exception 
is  allowed  in  the  case  of  discount  of  bills.  The  interest  is 
then  allowed  to  be  retained  at  the  time  of  the  loan,  or,  in 
other  words,  interest  may  be  and  is  always  charged,  not  on 
the  sum  actually  advanced,  but  on  the  sum  for  which  the 
bill  is  made  payable  (t).  Thus,  if  a  bill  for  100/.  at  twelve 
months'  date  is  discounted  at  five  per  cent.,  the  sum  actually 
paid  is  95/.,  and  the  5L  discount  received  is,  in  fact,  in- 
terest at  the  rate  of  more  than  51.  5s.  3d.  on  the  loan.  It  is 
evident  that,  the  longer  the  date  of  the  biU,  the  greater  the 
amount  of  the  interest  retained,  the  less  the  actual  advance, 
and  the  higher  the  rate  of  interest  on  the  advance;  so  that 
if  a  bill  at  twenty  years'  date  were  discounted  at  five  per 
cent.,  the  interest  would  annihilate  the  principal.  This  ex- 
ception is,  therefore,  restrained  to  discounts  in  the  ordinary 
course  of  trade,  where  the  excess  of  charge  above  the  legal 
rate  is  fairly  referable  to  the  trouble  and  expense  to  which 
the  merchant  or  banker  discounting  is  exposed  (A).  And 
the  discounting  of  a  bill  at  a  very  long  date,  as,  for  example, 
two  or  three  years,  seems  of  itself  a  suspicious  circumstance; 
and,  if  it  be  done  as  an  artifice  to  obtain  more  than  legal 
interest,  the  transaction  will  be  usurious,  and  the  bill  and 
any  substituted  security  will  be  void,  in  the  hands  of  the 
discounter,  against  all  parties  (/). 

If  a  bill  or  note  be  given  on  an  usurious  contract,  but  for  vmaUnB  Mca- 
a  pre-existing  legal  debt,  the  debt  is  not  extinguished,  though  cuSl    ^^ 
the  security  is  void  (m). 


(A)  Barnes  y.  Warlieh,  Noy, 
41;  Cro.  Jac.  25;  Tel  30;  Moore, 
644,  S.  C. 

(i)  It  is  held  in  America  that 
the  daj  on  which  a  note  is  dis- 
coonted  is  to  be  excladcd  in  the 
compatation  of  interest;  bat  a 
day's  interest  has  accrued  at  any 
time  of  the  next  day.  See  6th 
American  ed.  of  Byles  on  Bills, 
p.  463. 

(k)  Manh  Y.  Martindale,  8 
Bos.  &  PnL  154. 

(0  Ibid. 

(m)  Phillips  T.  OooJttayne,  8 
Camp.  119.  A.  being  abont  to 
purchase  an  estate,  B.  agreed  to 
lend  him  money  upon  it,  and  be- 


fore the  conreyance  from  the 
vendor  to  A.  was  completed,  on 
receiving  the  then  title  deeds,  ad- 
vanced the  money;  afterwards  it 
was  agreed  between  A.  and  B.  that 
A  should  pay  usurious  interest  on 
the  money  advanced;  and  after 
this  agreement,  the  conveyance 
from  the  vendor  to  A.  was  by  A. 
handed  over  to  B.,  A.  having  be- 
come bankrupt;  held,  that  his 
assignees  could  not  in  trover  re- 
coyer  the  latter  deed,  because  by 
the  first  agreement,  untainted 
with  usury,  B.  acquired  a  right  to 
it.  Wood  y.  Cfrimwood,  10  B.  & 
C.  679. 


310 


Interest. 


CHAPTEB 
XXIII. 


If  the  excessive  charge  be  in  any  case  no  more  than  a  fair 
remuneration  for  trouble  and  expense,  it  will  not  be  usury. 
Where  the  charge  ThuB,  where  a  man  took  promissory  notes  to  a  bank  to  be 
i«In!butfOTth«  discounted,  and,  on  being  asked  how  he  would  have  the 
labour.  money,  said,  partly  in  cash,  partly  in  account,  and  partly  in 

bills  on  London,  some  at  three,  some  at  seven,  and  some  at 
thirty  days'  sight ;  and  the  banker  accordingly  discounted 
the  notes  at  five  per  cent,  in  that  way,  deducting  discount 
for  the  whole  time  that  the  notes  had  to  run,  but  making  no 
allowance  for  the  time  which  must  elapse  before  the  bills  on 
London  became  payable,  though  the  cash  could  not  be  said 
to  be  advanced  by  him  till  the  bills  on  London  fell  due,  and 
though  in  consequence  he  received  more  than  legal  interest 
for  his  advances,  the  transaction  was  held  not  to  be  usurious, 
for,  the  mode  of  payment  being  suggested  by  the  other 
party,  it  could  not  have  been  devised  by  him  as  a  screen  for 
a  corrupt  loan.  And  it  was  held  that  the  interest  which  he 
gained  on  the  bills  on  London  might  be  considered  as  a  com- 
pensation for  the  trouble  and  expense  of  paying  the  money 
there  ;  that  the  discount  and  remittance  were  separate  trans- 
actions {n).  But,  where  the  substituted  bill  was  not  given 
at  the  particular  request  of  the  parties  applying  for  discount, 
and  was  itself  discounted.  Lord  Kenyon  held  the  original 
discount  usurious  (o).  A  merchant,  banker,  or  other  person, 
may,  in  addition  to  the  discount,  take  a  reasonable  and  cus- 
tomary sum  for  remitting  the  note  or  bill  for  payment^  and 
other  incidental  expenses  ( p).  So  he  may  take  a  commis- 
sion for  accepting  or  drawing  bills,  whether  the  bills  be 
payable  in  the  same  place  or  not  (^).  No  precise  rate  for 
commission  in  such  cases  is  fixed  by  law,  but  the  usual  rate, 
sanctioned  by  the  decisions,  is  Ss,  per  cent.  Upon  a  long 
and  complicated  account  a  banker  has  been  allowed  to  charge 
one  half  per  cent. ;  but,  in  another  case,  where  a  person  in 
geneitd  business,  but  not  a  banker,  charged  7«.  ^d.  per  cent, 
lor  discounting  bills,  and  gave  no  evidence  of  having  been 
put  to  any  extraordinary  trouble  or  expense,  Lord  Ellen- 
borough  thought  the  charge  usurious  (r).  Whether  in  any 
case  me  charge  for  commission  be  but  a  fair  remuneration 
for  trouble  and  expense,  or  a  mere  artifice  for  charging 
illegal  interest,  is  a  question  of  fact  for  the  jury  («). 


(n)  Hammett  y.  Tea^  1  B.  & 
P.  144. 

(p)  Matthewi  t.  6hiffith$, 
Peake,  200. 

(p)  Winch  T.  I^nt^  cited  in 
Auriol  y.  Tkt^mas,  2  T.  B.  52; 
£a  parte  Jones,  17  VcB.  832; 
Ba/ynes  y.   Fry,   16   Ves.   120; 


Masterman  y.  Cowrie,  8  Gamp. 
488. 

(^)  McLStemKx/n  y.  Cowrie,  8 
Camp.  488. 

(r)  Brook  y.  IRddleton,  1 
Camp.  445. 

(0  Carstairs  y.  Stein,  4  M.  & 
8.   192;    Harris  v.  Boston,  2 
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To  constitute  usury,  there  must»  fiirther,  be  a  corrupt  chapter 
intention f  not,  perhaps  to  evade  the  statute,  for  a  man  may  x.xiu. 
not  know  that  there  is  such  a  law  ;  but  his  ignorance  of  the  Thera  mttst  beiT 
law  here,  as  in  all  other  cases,  is  no  excuse,  for  it  is  one  «>mipt  intenuoo. 
which  (as  Selden  observes)  every  one  might  make,  and 
nobody  could  tell  how  to  refute  him ;  but  there  must  be  a 
corrupt  intention  to  take  exorbitant  interest  (t).  Thus  the 
old  cases  show,  that  if  illegal  interest  be  reserved  by  mis- 
take, as  by  an  error  in  the  computation  of  time,  it  is  not 
usury  (tt).  Accordingly,  where  A.  was  indebted  to  the 
plaintiff  in  a  bond  executed  in  St.  Kitts,  conditioned  for  the 
payment  of  6,000/.,  and  six  per  cent  interest,  and  it  was 
agreed  that  the  principal  should  be  paid  in  two  bills  of  ex- 
change at  long  dates,  which  were  drawn  in  favour  of  the 
plaintiff,  for  the  principal  and  interest  which  would  be  due 
at  the  time  they  were  payable,  the  plaintiff's  agent  com- 
puting the  interest  by  mistake  still  at  six  per  cent.,  and  the 
bond  was  then  cancelled,  Mansfield,  C.  J.,-  held  that  the 
action  on  the  bills  might  clearly  be  maintained  for  the  sum 
bonajide  due  ;  as  the  excess  in  the  amount  of  the  bill  had 
arisen  from  a  mere  mistake,  and  no  intention  to  take  usury  - 
could  at  any  rate  be  imputed  to  the  plaintiff  himself  (a?). 
A.  was  indebted  to  B.  in  80/.,  and  gave  him  a  promissory 
note  for  87/.  3^.,  payable  by  four  quarterly  instalments 
(being  the  amount  of  the  principal  and  legal  interest),  with 
a  clause  that,  in  case  default  should  be  made  in  payment  of 
any  one  instalment,  the  whole  sum  should  become  payable. 
The  court  held  that  this  was  not  a  stipulation  for  usury,  but 
for  a  penalty,  and  that  A.  was  entitled  to  recover  the  whole 
sum  on  default  (^).  Where  a  broker  was  employed  to  get 
a  bill  discounted,  which  he  did  upon  an  agreement  to  reserve 
to  himself  \0s,  per  cent,  commission,  as  the  party  advancing 
the  money  was  no  party  to  this  agreement,  and  had  no  in- 
tention that  more  than  legal  interest  should  be  charged,  it 
was  held  that  the  discount  was  not  usurious  (z). 

•  The  contract  must  be  for  repayment  of  the  principal,  at  ifthoprindpai 
all  events ;  for  if  the  principal  be  put  in  hazard,  it  \&  not  uSI^n^^'t^lJ^ 

C«m^.M^\  MagtermanT,Covnrie,  Jac.  677;    NevUon  t.    Whitley , 

3  Camp.  488.  Cro.  Car.  501. 

(f)  It  is  held  in  America  that  {x)  GUufurdT.  Laing,  1  Camp, 

partmg  with  depreciated  paper  at  149. 

par,  and  charging  for  the  same  the  (y)  WeUs  t.  Girling,  4  Moore, 

le^  rate  of  interest,  does  not  con-  78;   I  B.  &  B.  447;   Gow,  21, 

Htitate  usury.    See  5th  American  S.  C. 

ed.  of  Bvles  on  Bills,  p.  465.  (z)  Dagnall  t.  Wigley,  11  East, 

(ii)  Jjucklegy.  Chi ilbank,  Cro.  43. 
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usury.  "If  I  lend  lOOZ.  to  have  120/.  at  the  year's  end 
upon  a  casualty,  if  the  casualty  goes  to  the  interest  only^ 
and  not  to  the  principal,  it  is  usury  ;  for  the  party  is  sure  to 
have  the  principal  again  come  what  will  come ;  but  if  the 
interest  and  principal  are  both  in  hazard,  it  is  not  then 
usury"  (a).  Hence  the  purchase  of  an  annuity  with  a  clause 
for  redemption  by  the  grantor,  though  on  terms  never  so 
exorbitant,  is  not  usury.  And  where  the  lender  becomes  a 
partner  with  the  borrower  by  deed  in  the  borrower's  trade, 
and  is  to  receive  profits  thereout^  in  addition  to  the  interest, 
to  a  certain  amoimt,  at  all  events,  this  may  be  a  contract  of 
partnership,  and  not  an  usurious  loan  (6).  But  if  the  lender 
do  not  profess  to  be  a  partner,  and  is  nevertheless  to  receive 
a  portion  of  the  profits  in  addition  to  the  interest,  it  is  an 
usurious  loan,  for,  though  the  lender  thereby  so  far  puts  his 
principal  in  hazard  as  to  render  it  liable  to  partnership  cre- 
ditors, yet  it  is  no  further  hazarded  than  in  the  case  of  every 
other  loan,  namely,  by  the  risk  of  the  borrower's  insol- 
vency (c). 

Usury  may  be  committed  within  the  express  words  of  the 
statute,  not  only  by  advancing  money,  but  by  advancing 
goods,  to  be  repaid  in  money.  If  goods  are  forced  upon  the 
borrower  in  lieu  of  money,  as,  for  example,  upon  the  party 
applying  for  the  discount  of  a  bill,  the  transaction  is  sus- 
picious, and  it  lies  on  the  lender  to  show  not  only  that  the 
goods  were  fairly  worth  the  sum  at  which  they  were  esti- 
mated, but  that  diey  would  have  been  easily  available  in  the 
borrower's  hands  for  raising  that  sum  by  resale  {d).  But, 
where  the  lender  requests  or  prefers  to  take  goods,  it  lies 
on  him  to  show  that  they  were  estimated  above  their  real 
value  (e). 

In  Ireland,  in  many  of  the  British  colonies,  and  in  various 
foreign  states,  more  than  five  per  cent  interest  is  allowed  by 
the  law  of  the  place.  Whenever  the  contract  is  made  abroad 
it  is  not  usurious  here,  because  the  utmost  interest  which  the 
law  of  the  place  allows  is  reserved.    But  it  often  happens 


(a)  Roberts  y.  Trenayne,  Cro. 
Jac.  507 ;  Chesterfield  v.  Jansen, 
1  Wil8.  286. 

(b)  OiXpin  T.  JSnderbey,  5  B. 
&  AL  954  ;  1  D.  &  By.  570,  S.  C. 

M  Morse  v.  Wilson,  4  T.  R.  353. 
•  (a)  Davis  v.  Sdrdacre,  2 
Camp.  875. 

(e)  Coombe  v.  MUes,  2  Camp. 
553. 


It  has  been  held  in  America 
that  a  contract  to  lend  a  portion 
of  the  monej  wanted  hy  the  bor- 
rower, on  condition  that  he  will 
receiye  stock  at  a  price  mnch  above 
the  market  yalue,  to  make  np  the 
deficiency,  is  nsorions.  See  5th 
American  ed.  of  Bjles  on  Bills, 
p.  467. 
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that  the  transaction  is  partly  in  one  oountry  and  partly  in  chafter 
another,  so  that  whether  it  is  to  he  considered  as  a  domestic  ^^^ul 
or  a  foreign  contract,  hecomes  a  question  of  great  nicetj. 
A.  resides  in  England,  B.  at  Gibraltar,  where  the  legal  rate 
of  interest  is  six  per  cent.,  and  where  a  bill  on  England  at 
ninety  days  is  reckoned  as  cash.  It  was  agreed  that  A. 
shonld  consign  to  B.  goods  for  sale,  and  that,  upon  the  re- 
ceipt of  the  invoice,  B.  should  remit  to  A.  bills  on  London  at 
ninety  days'  date,  and  charge  interest  at  six  per  cent,  from 
the  date  of  the  bills.  Lord  Tenterden: — "The  case  must 
be  considered  as  if  the  bargain  for  the  advances  had  been 
made  at  Gibraltar  and  not  in  London"  (f). 

The  statutes  14  Geo.  3,  c.  79,  and  1  &  2  Geo.  4,  c  51,  the 
latter  repealed,  and  re-enacted  by  3  Greo.  4,  c.  47,  reciting 
that  doubts  had  arisen  on  the  point,  enact,  that  all  mortgages 
or  securities  of  or  concerning  any  lands,  tenements,  heredita- 
ments, slaves,  cattle,  or  other  things,  in  Lreland  or  the  West 
India  colonies,  whereby  interest  is  reserved  above  the  rate  of 
five  per  cent.,  but  not  exceeding  the  rate  allowed  by  the  law 
of  that  place,  are  valid,  though  executed  in  Great  Britain^ 
as  well  as  all  bonds  and  covenants,  original  or  collateral,  for 
jurther  securing  money  so  advanced.  It  will  be  observed, 
that  these  statutes  do  not  include  bill  and  notes,  and,  there- 
fore, it  is  a  doubtful  point,  whether  a  bill  or  note  not  exempted 
from  the  Usury  Laws  by  the  recent  statutes,  and  given  in 
England  as  a  collateral  security  for  an  Irish,  colonial,  or 
foreign  debt,  with  more  than  five  per  cent,  interest,  be 
legal  {g).  It  seems  clear,  however,  that  if  the  original 
security  be  cancelled,  and  a  bill  or  note  be  taken  as  a  sub- 
stituted security,  but  carrying  the  original  interest,  such 
a  bill  or  note  is  usurious  (A). 

If  an  usurious  bill  or  note  be  in  the  hands  of  a  holder,  sobttttotod 
who  was  either  a  party  to  or  cognizant  of  the  usurious  trans-  '*""'**3^* 
action,  and  he  give  it  up  for  a  substituted  security,  as  a  note, 
or  even  if  he  deliver  Tip  this  note  for  a  further  security,  as  a 
bond,  the  original  usurious  taint  infects  both  the  subsequent 
securities,  and  either  is  void  (0.  But,  if  the  party  taking  a 
substituted  security  had  no  notice  of  the  usury,  the  security 
is  good  (A).  Yet,  before  58  Geo.  3,  c.  93,  if  a  party  had 
taken  an  usurious  biU  without  notice  of  the  usury,  and,  after- 

(/)  Harvey  y.  Archbold,  8  B.  Camp.  149 ;  Dewarr.  Span,  8  T. 

&  C.  626  ;  6  D.  &  R.  500,  S.  C.  B.  426. 

(^)  See    Lord    Ranelagh    v.  (i)  Ma/rsh  y.  Martindale,  8  B. 

ChampanUe,  2  Vem.  895  ;  1  Eq.  &  P.  154. 

Ca.  Ab.  289.  (*)  Cuthbert  r.  Haley,  8  T. 

(A)  OUufurd    y.    Lainff,     1  B.  890 ;  8  £ap.  22,  S.  C. 
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ments. 


Innocent  In- 
donee. 


wards,  upon  learning  the  defect,  took  a  substituted  bill,  such 
second  bill  was  void  (/).  But^  if  the  substituted  securitj 
be  for  principal  and  legal  interest  onlj,  expunging  the  bad 
part  of  the  debt,  it  is  good  (m).  And  where  a  bill  or  note 
is  given  on  a  consideration,  partly  usurious  and  partly  legal, 
the  holder  cannot  recover  even  for  the  good  part,  though 
the  whole  amount  of  the  bill  should  not  be  sufficient  to  cover 
that  (n). 

It  makes  no  difference  that  the  contract  is  comprised  in 
two  separate  instruments  (o). 

Before  the  late  statute,  if  the  bill  were  tainted  with  usury 
in  its  inception,  or  if  it  was  necessary  for  the  holder  to  make 
title  through  any  party  guilty  of  usury  {p\  he  could  not 
recover,  though  he  had  no  notice  of  the  usury.  But  now, 
by  the  58  Geo.  3,  c.  93,  no  bill  or  note,  though  given  for  an 
usurious  consideration,  or  upon  an  usurious  contract,  shall 
be  void  in  the  hands  of  an  indorsee  for  value,  unless  he  had 
notice  at  the  time  of  taking  the  bill  that  it  had  been  given 
for  an  usurious  consideration  {q). 


The  statatps  ex- 
empting certain 
bills  and  noten 
from  tbe  Usaiy 
Lawf. 


The  3  &  4  Will.  4,  c.  98,  s.  7,  exempts  from  the  operation 
of  the  Usury  Laws  bills  and  notes  not  having  more  than 
three  months  to  run.  It  seems  that  a  bill  or  note  good 
within  this  act  is  not  invalidated  by  being  part  of  a  real 
security  (r). 

On  this  statute  it  has  been  decided  that  a  warrant  of 
attorney  given  to  secure  a  bill,  which,  but  for  the  act,  would 


(t)  Chapman  v.  Black,  2  B.  & 
Aid.  588 ;  Amory  t.  Merry ^ 
weather,  2  B.  &  C.  573  ;  4  D.  & 
K.  86,  S.  C. 

(w)  Preston  y.  Jackson,  2 
8tark.  237  ;  Barnes  v.  Hedley,  1 
Camp.  167—180,  d. ;  2  Taunt 
184,  8.  C. 

{n)  Harrison  t.  Hannel,  6 
Taunt  780  ;  1  Mareh.  849,  S.  C. 

(p)  Roberts  t.  Trenayne,  Cro. 
Jac.  607  ;  White  v.  Wright,  8 
B.  &  C.  273  ;  5  D.  &  R.  10,  S.  C. 

(p)  Zones  V.  Maxzaredo,  1 
Stark.  386. 

(jT)  This  statute  does  not  apply 
to  a  note  in  the  hands  of  a  party 
who  has  taken  it  in  payment  of  an 
antecedent  debt ;  see  also  5  &  6 


WiU.  4,  c.  41 ;  Vallawey,  Siddel, 
6  Ad.  &  Ell.  982  ;  2  N.  &  P.  78, 
S.  C.  In  an  action  brought  before 
the  passing  of  this  act,  but  tried 
after,  tl^ie  defendant  may  avail 
himself  of  9  Anne,  c.  14,  and  is 
entitled  to  a  nonsuit  if  he  prore 
the  bill  to  be  given  for  a  gaming 
consideration.  Hitchcock  t.  Way, 
6  Ad.  &  EIL  943  ;  2  Ner.  fit  P. 
72,  S.  C. 

(r)  Clack  T.  Sainsbury,  11 
C.  B.  696  ;  Mxon  v.  PhiUips,  7 
Exch.  188 ;  Semple  y.  Cornwall, 
10  Exch.  617 ;  Ex  parte  War- 
rington,  3  De  Gez,  M.  &  G.  169; 
22  L.  J.,  Bank.  33,  8.  C. ;  Lang- 
ton  V.  Haynes,  25  L.  J.,  Exch. 
819  J  1  H.  &  N.  366,  S.  C. 
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have  been  usurious,  is  within  the  protection  of  the  statute  («). 
The  act  applies  to  a  note  payable  to  A.  or  order  on  demand^ 
and  given  for  money  lent  on  an  agreement  to  pay  5/.  over 
and  above  all  lawful  interest  for  the  loan  during  such  time 
as  A.  should  forbear,  and  give  day  of  payment  for  the 
same  (/). 

The  1  Vict.  c.  80,  a  temporary  act,  exempted  from  the 
operation  of  the  Usury  Laws  bills  and  notes  not  having 
more  than  twelve  months  to  run. 

The  2  &  3  Vict.  c.  37,  exempts  from  the  operation  of 
the  Usury  Laws  bills  and  notes  not  having  more  than 
twelve  months  to  run,  and  all  contracts  («)  for  the  loan  of 
money  above  the  sum  of  ten  pounds,  providing  that  the  act 
shall  not  extend  to  loans  on  landed  security  (x).  But  a 
loan  of  money  on  security  of  a  lease,  a  warrant  of  attorney, 
and  a  promissory  note,  are  not  protected  (y). 

The  question  is,  on  what  security  was  the  money  lent  ? 
If  on  a  mortgage,  and  the  bill  were  taken  afterwards,  there 
is  no  valid  loan ;  if  on  a  bill,  and  the  mortgage  were  taken 
afterwards,  there  is  a  good  debt  (z).  Where  a  party  bor- 
rowed a  sum  of  6,700/.  on  the  security  of  a  mortgage  and  a 
promissory  note,  which  was  discounted  by  the  lender  at  five 
per  cent.,  so  that  the  interest  to  be  paid  was  more  than  five 
per  cent,  on  the  sum  actually  advanced,  the  mortgage  was 
held  valid,  the  jury  finding  that  the  primary  object  of  the 
parties  was  the  discounting  of  the  note  (a).     The  discount 
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C«)  Connap  y.  Meaks,  4  Nov. 
&  Man.  302 ;  2  Ad.  &  £.  826, 
S.  C;  Zana  y.  Norloeh,  25  L.  J. 
Chan.  253 ;  5  H.  L.  Cos.  580, 
S.C. 

{t)  Vallanee  y.  Siddel,  snpra, 
note  iq). 

(u)  Thibault  v.  6Hb$on,  12  M. 
&W.  88. 

(jT)  So  that,  as  the  law  recently 
Btood,  persons  who  have  security 
to  offer,  and  require  no  protection, 
were  protected;  bat  those  who 
had  no  security  to  offer,  and  there- 
fore most  needed  protection,  were 
unprotected. 

(y)  Berrington  y.  Collit,  6 
Bing.  N.  C.  332 ;  7  Scott,  302, 
8.  C.  As  to  renewals  and  agree- 
ments to  giye  bills  at  a  future 
time,  see  HoU  y.  Mien,  5  M.  & 
W.  168  ;  King  y.  Braddon,  10 
Ad.  &  E.  676  ;  2  Per.  &  D.  646, 
S.C. 


(»)  JDoivnes  y.  Oarhutt,  12  L. 
J.,  Q.  B.  269  ;  2  DowL  N.  S.  939; 
S.  -  C. ;  I'uueU  y.  Daniel,  10 
Exch.  581 ;  and  see  Hodgkinwn 
v.  WyaU,  4  Q.  B.  749 ;  FoUeU 
y.  Moore,  19  L.  J.,  Exch.  6  ;  4 
Exch.  410,  S.  C;  Ex  parte  War- 
ringtan,  3  De  Gex,  M.  &  G.  169; 
22  L  J.,  Bank.  S3,  S.  C.  But  see 
Langton  y.  Hayne$,  25  L.  J., 
Exch.  319;  1  H.  &  N.  866,  S.  C. 

(a)  This  transaction  was  before 
the  statute  2  &  8  Vict  c  37. 
Doe  y.  King,  12  L.  J.,  Exch.  320; 
11  M.  &  W.  333,  S.  C.  Quare 
whether  an  advance  on  the  deposit 
of  a  policy  of  insurance,  though 
the  insurance  company  have  i^ 
securities,  and  though  the  assured 
be  a  member  of  the  company,  is  a 
loan  secured  by  an  interest  in  land. 
Mar  eh  y.  The  Attorney- General, 
6  Beavan,  433. 
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of  bills  is  not  illegal,  though  the  amount  be  secured  hj 
a  warrant  of  attorney,  which  maj  become  a  charge  on 
land  (5). 

The  statute  2  &  3  Vict.  c.  37  (c),  is  not  disabling  or  re* 
trospective,  and  therefore  if  a  real  security  be  given  for  the 
amount  of  bills  discounted  at  more  than  five  per  cent,  before 
the  statute,  under  the  1  Vict.  c.  80,  the  real  security  is  not 
tainted  with  usury  (rf). 

Total  repeal  of  But  now  the  Statute  17  &  IB  Vict.  c.  90,  sweeps  away  the 

ui«  Usury  Laws.  Usury  Laws  altogether.  And  it  has  been  held,  that  bills  ac- 
cepted since  the  repeal,  in  renewal  of  usurious  bills  accepted 
before  the  repeal,  are  not  without  consideration  (e). 


Fleading. 


In  a  declaration  or  plea,  grounded  on  the  statute  of  12 
Anne,  stat.  2,  c.  16,  it  is  not  necessary  to  negative  the  ex- 
ception introduced  by  the  2  &  3  Vict  c.  37.  The  exception 
must  come  from  the  other  side  {f). 

And  in  stating  that  exception  it  lies  on  the  party  intro- 
ducing it  to  aver  not  only  that  the  contract  was  after  the 
passing  of  the  statute  of  Victoria,  but  that  it  did  not  relate 
to  land  (^). 


(b)  Lane  v.  fforlook,  16  L.  J., 
Q.  B.  87 ;  Lane  y.  Horlock,  26 
L.  J.,  Chan.  258 ;  5  H.  L.  Cos. 
580,  S.  C. 

{o)  This  act  was  extended  by 
the  4  &  5  Vict  c.  54,  to  the  Ist 
January,  1844  ;  by  6  &  7  Vict  c. 
45,  to  the  1st  January,  1846  ;  by 
the  8  &  9  Vict  c  102,  to  the  Ist 
January,  1851,  and  by  13  &  14 


Vict.  c.  56,  to  Ist  January,  1856. 

(d)  Bell  T.  Colem/tfi,  15  L.  J. 
C.  P.  2 ;  2  C.  B.  268,  S.  C. 

(<?)  Flight  v.  liead,  32  L.  J. 
265;  1  H.  &  C.  703,  S.  C. 

(/)  ThibauU  v.  Gih»on,  12  M. 
&  W.  88. 

ig)  Waihbaume  v.  Burrowtf 
16  L.  J.,  Exch.  266  ;  1  Ezch. 
107,  S.  C. 
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In  treating  of  the  alteration  of  a  negotiable  instrument,  Effect  of  ftiten- 
we  will  consider  the  effect  of  alteration;  first,  at  common  «^ •'««»««« 
law;  andy  secondly,  under  the  Stamp  Acts. 

First,  at  common  law.  If  a  deed,  well  and  sufficiently  of 
made  in  its  creation,  shall  be  afterwards  altered  by  rasure, 
interlining,  addition,  drawing  a  line  through  the  words, 
though  they  be  still  legible,  or  by  writing  new  letters  upon 
the  old  in  any  material  place  or  part  of  it,  either  by  the 
party  that  hath  the  deed,  or  any  other  whomsoever,  unless 
the  alteration  be  by  him  who  is  bound  by  the  deed  (for  he 
shall  not  take  advantage  of  his  own  wrong),  or  by  his  consent, 
the  deed  has  lost  its  force  and  is  become  void  (a). 

And'by  a  recent  solemn  decision,  a  deed,  bill  of  exchange, 
promissory  note,  guarantie,  or  any  other  executory  written 
contract,  is  avoided  by  an  alteration  in  a  material  part^ 
made  while  it  is  in  the  custody  of  the  plaintiffs,  although 
that  alteration  be  by  a  stranger  (6).  For  a  person  who  has 
the  custody  of  an  instrument  is  bound  to  preserve  it  in  its 
integrity.     And  as  it  would  be  avoided  by  his  fraud  in 


(a)  Sheppard's  Touchstone,  68. 
And  a  deed  is  not  it  seemn  vacated 
at  common  law,  if  the  alteration, 
though  material,  were  with  the 
consent  of  all  the  parties.  Mark- 
ham  V.  Oonaston^  Cro.  Eliz.  627; 
Zouch  y.  Clay^  2  Ley.  85  ;  Ck>m. 
Dig.  Fait,  F.  1. 

{b)  Damdson  y.  Cooper^  11  M. 
&  W.  778;  affirmed  in  error,  13 


M.  &  W.  348 ;  Bank  of  JTin- 
dustan  y.  Smith,  86  L.  J.,  C.  P. 
241. 

It  is  held  in  America  that  an 
alteration  by  a  stranger,  though 
material,  will  not  render  the  in- 
Btmment  inoperative.  See  5th 
American  ed.  of  Bvleson  Bills,  p. 
472. 
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altering  it  himself,  so  it  shall  be  avoided  by  his  laches  ia 
suffering  another  to  alter  it. 

The  rules  relating  to  alteration  or  rasure  of  deeds  apply 
(at  least  for  the  most  part)  to  other  written  contracts,  and  to 
bills  and  notes.  Thus,  where  a  bill  was  drawn  payable  to 
A.  B.,  and  whilst  in  his  possession  the  date  was  altered,  and 
the  bill  was  subsequently  indorsed  to  the  plaintiffs  for  yalue, 
it  was  held  that  they  could  not  recover  against  the  acceptor. 
*'  It  seems  admitted,"  says  Ashhurst,  J.,  '<  that  if  this  had 
been  a  deed,  the  alteration  would  have  vitiated  it.  Now, 
I  cannot  see  any  reason  why  the  principle  on  which  a  deed 
would  have  been  avoided,  should  not  extend  to  a  case  of  a 
bill  of  exchange.  There  is  no  magic  in  parchment  or  wax, 
and  the  principle  to  be  extracted  from  the  cases  is,  that  any 
alteration  avoids  the  contract.  If  A.  B.  had  brought  this 
action,  he  could  not  have  recovered,  because  he  must  suffer 
from  any  alteration  of  the  bill  whilst  in  his  custody ;  the 
same  objection  must  hold  against  the  plaintifis,  who  derive 
title  from  him"(c).  So,  where  the  drawer,  without  the 
consent  of  the  acceptor^  added  to  the  acceptance  the  words 
"  Payable  at  Mr.  B/s,  Chiswell  Street,"  it  was  held  that 
this  was  a  material  alteration,  discharging  the  acceptor  (</). 
And  the  same  point  has  been  repeatedly  decided  since  the 
1  &  2  Geo.  4,  c.  78.  "  Suppose,"  says  Abbott,  C.  J.,  "  a 
bill  so  altered  to  be  indorsed  to  a  person  ignorant  of  the 
alteration;  his  right  to  sue  his  indorser  would,  as  the  bill 
appears,  be  complete,  upon  default  made  where  the  bill  is 
payable;  whereas,  in  truth,  the  acceptor,  not  having  in  reality 
undertaken  to  pay  there,  would  have  committed  no  default 
by  such  non-payment.  I  am  of  opinion,  therefore,  that  the 
alteration  is  in  a  material  part  of  the  bill,  and  the  acceptor 
is,  in  consequence,  discharged"  (e). 

But  it  has  been  held  by  the  same  learned  Judge  (/*),  and 


(tf)  Halter  v.  Miller,  4  T.  R. 
820;  in  error,  2  H.  Bl  140,  S.  C. 

{d)  Come  ▼.  HaUall,  4  B.  & 
AL  197;  8  Stark.  86,  S.  C. 

(e)  M*Into$h  y.  Haydon,  R.  & 
M.  SHS2;  Detbrofve  r.  Weatherhy^ 
1  M.  &  Bob.  488;  6  C.  &  P.  758, 
S.  C;  Taylor  y,  Moseley,  1  M.  & 
Rob.  439,11 .;  Semple  r.  Cole,  8 
L.  J.,  Exch.  156.  These  decisions 
have  been  recently  under  review 
and  confirmed  by  the  Court  of 
Qoeen's  Bench  in  Burohjield  y. 
Moore,  28  L.  J.,  Q.  B.  261 ;  8  B. 
&  B.  688,  8.  C;    Gardner  y. 


WaUh,  5  £.  &  B.  83. 

(/)  Stevens  v.  Lloyd,  M.  &  rf. 
292;  and  see  Jacoht  r.  Hart,  6 
M.  &  S.  142;  Walter  v.  Cubley, 
2  C.  &  M.  151 ;  but  in  Walter  y. 
Cfihley,  the  attention  of  the  Court 
was  not  drawn  to  Oihh  v.  Mather, 
8  Bing.  221:  1  Moore  &  S.  887; 
2  C.  &  J.  264,  S.  C.  Would  not 
the  alteration  have  been  material 
in  an  action  against  the  drawer  ? 
Stevens  y.  Lloyd,  M.  &  M.  292; 
and  if  so,  was  not  the  legal  effect 
of  the  instrument  altered  ? 
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bj  the  Court  of  Exchequer,  that  a  similar  addition,  with  the 
consent  of  the  acceptor^  would  not  invalidate  the  instru- 
ment, either  at  common  law  or  under  the  Stamp  Act.  Where 
a  bill  was  addressed  to  A.  B.  &  Co.,  and  the  acceptance  was 
by  A.  and  B.,  and  the  address  was  afterwards  altered  to 
correspond  with  the  acceptance,  as  the  acceptors  would  be 
liable  either  way,  the  alteration  was  held  to  be  imma- 
terial {g).  An  alteration  of  a  foreign  bill  by  adding  either 
on  the  face  of  the  bill  or  to  the  indorsements  the  rate  of 
exchange,  according  to  which  the  bill  is  to  be  paid,  is 
fatal  (A). 

The  addition  of  the  words  "interest  to  be  paid  at  six  per 
cent,  per  annum,"  written  at  the  comer  of  the  note,  and  not 
in  the  body,  is  a  material  alteration  avoiding  the  note  (t). 

But,  secondly,  even  if  the  consent  of  all  parties  have  been  undeb  the 
obtained  to  an  alteration  in  a  material  part,  such  alteration,  stamp  acts. 
nevertheless,  avoids  the  bill  under  the  Stamp  Laws;  for  it 
is  become  a  new  and  different  instrument,  and  therefore  re- 
quires a  new  stamp;  which  stamp  cannot,  as  we  have  seen, 
then  be  affixed  (j).  Any  alteration  in  the  date,  sum  (A), 
or  time  of  payment,  the  insertion  of  words  rendering  nego- 
tiable an  instrument  which  before  was  not  so,  altering  the 
words  ^^  value  received^"  into  an  expression  of  the  particular 
consideration  which  passed,  are  respectively  material  altera- 
tions, avoiding  the  bill  under  the  Stamp  Acts  (/).  But  the 
addition  of  another  name  to  a  joint  and  several  note  on  a 
different  part  of  the  face  of  the  note,  with  the  assent  of  all 
parties,  has  been  held  ut  res  magis  valeat  to  operate  as  an 
indorsement  (m). 

There  are,  however,  two  cases  in  which  an  alteration,  wbere  an  aitem- 
though  in  a  material  part,  wUl  not  vacate  the  instrument ;  TUUkte!^'  ^^ 
first,  where  such  an  alteration  is  made  before  the  bill  is 
issued,  or  become  an  available  instrument;  and,  secondly, 


(ff)  Ihrqvhar  r.  Sovthey,  M. 
&  M.  17;  2  C.  &  P.  497,  S.  C; 
Hamelin  y.  Bruck,  15  L.  J.,  Q.  6. 
343;  9  Q.  B.  306,  S.  C. 

(A)  Hirschjield  y.  SatUh,  35 
L.  JL,  C.  P.  177,  L.  R.,  1  C.  P. 
840,  S.  C,  though  the  additions 
were  in  red  ink. 

(i)  Warrinfftan  y.  JSarly,  23 
L.  J.,  Q.  B.  47. 

(jj  WiUon  Y.  Jiutive,  Bayley, 
6th  ed.  118;  foreman  y.  Mchol, 
5  T.  R.  537;  1  Esp.  81,  S.  C. 


(h)  Hamelin  y.  Bmck,  15 
L.  J.,  Q.  B.  343;  9  Q.  B.  306, 
S.  C. 

(0  Bathe  Y.  Taylnr,  15  East, 
412;  Walton  y.  Hastings,  4 
Camp.  223;  1  Stark.  215,  S.  C. ; 
Ovthwaite  y.  JAtntley,  4  Camp. 
179;  Xnill  y.  WiUiams,  10  East, 
431. 

(to)  Eao  parte  Yates,  27  L.  J., 
Bank.  9;  2  De  G.  &  J.  191,  S.  C. 
But  see  Gardner  y.  Walsh,  5  £• 
&B.  83. 
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where  the  bill  is  altered  to  correct  a  mistakei^nd  in  further- 
ance of  the  original  intention  of  the  partie^^n). 

Thus,  where  the  drawer  of  a  bill,  payable  to  his  own 
order,  sent  it  to  the  drawee  for  acceptance^  and  the  drawee 
requested  that  a  longer  time  might  be  allowed  for  payment, 
and  an  alteration  to  that  effect  was  accordingly  made  with  the 
consent  of  the  drawer,  and  the  bill  was  afterwards  accepted; 
it  was  held  that,  the  alteration  being  made  before  the  bill 
was  an  available  instrument  against  any  party,  a  new  stamp 
was  unnecessary  (o).  Upon  the  same  principle,  where  three 
persons  joined,  as  drawer,  acceptor,  and  indorser,  in  the 
&brication  of  an  accommodation  bill,  and  the  date  was 
altered  before  it  came  into  the  hands  of  a  holder  for  value; 
it  was  held  that,  as  the  accommodation  parties  could  not  sue 
upon  it  inter  se^  it  was  not,  till  it  came  into  the  hands  of  a 
holder  for  value,  an  available  instrument^  and  therefore  that 
an  alteration  before  that  time  did  not  vitiate  it.  ''The 
question,"  says  Abbott,  C.  J.,  "  is,  whether  this  alteration 
made  it  a  new  bill?  Now,  undoubtedly,  when  an  accommo- 
dation bill  has  the  different  parties  written  upon  it,  it  is,  in 
some  sense  of  the  word,  a  bill  of  exchange;  but  it  is  utterly 
unavailable  as  a  security  for  money,  until  it  is  issued  to  some 
real  holder  for  a  valuable  consideration.  It  first  became  a 
bill  of  exchange  when  it  was  issued  to  the  indorsee  for  a 
valuable  consideration.''  ''Here,"  adds  Best,  J.,  "at  the 
time  when  the  alteration  was  mside,  the  bill  was  a  perfect 
bill  in  form,  but  it  did  not  constitute  a  valid  cojitract 
between  the  parties.  A  bond  is  a  perfect  instrument  before 
delivery;  but  still  an  alteration  made  before  delivery  will 
not  vitiate  it"  ( »).  But  if  either  payee  or  indorsee  have 
given  value  for  it,  so  that  the  drawer  is  liable,  an  alteration, 
though  before  acceptance,  vacates  the  bill.  "In  such  a 
case,"  says  Lord  Ellenborongh,  "  it  does  not  remain  in  fieri 
till  acceptance.  As  to  the  drawer,  it  was  before  then  a 
perfect  instrument  {q).  When  the  date  was  altered,  a  new 
bill  was  drawn,  and  that  could  not  be  done  without  a  new 
stamp"  (r).     So,  if  a  promissory  note  be  signed  by  A.,  and 


(n)  Catton  y.  Simp$on^  8  Ad. 
&  E.  136 ;  overrnled  by  Gardner 
y.  WaUh,  5  £.  &  B.  83 ;  bat  see 
Ex  parte  Yates,  sopra,  and  Dodge, 


V.  Pringle,  29  L.  J.,  Exch.  116 
(0)  Kcnnerly  t.  Nash,  1  Stark. 

/        "^  (1?)  Dowries  r.  Richardson,  5 

^ ^   /fZt  -7  B.  &  Aid.  674  ;  1  D.  &  R.  332. 

/^   V^/  g    C  .   Tarleton  v.  Shingler,  7 


C.  B.  812.  As  to  the  alteration 
of  a  deed  after  execution  bj  one 
party,  see  Jones  v.  Jones,  1  C.  & 
M.  721  ;  before  complete  delivery, 
Spicer  v.  Burgess,  1  C,  M.  &  B. 
129  :  4  Tyr.  698,  S.  C. 

{q)  Walton  v.  Hastings,  4 
Camp.  223  ;  1  Stark.  216,  S.  C. 

(r)  Outhwaite  y.  Luntley,  4 
Camp.  179. 
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subsequently  by  B^  as  surety  for  A.,  whilst  the  note  is  in      chapter 
the  hands  of  the  payee,  it  will  be  void,  unless  the  signature         ^^'^- 
of  B.  is  in  pursuance  of  a  previous  agreement  at  the  time  of 
making  the  note  (s).    And  an  altered  bill  will  be  void  in 
the  hands  of  an  innocent  indorsee,  as  well  as  in  the  hands 
of  parties  cognizant  of  the  alteration  (t). 

If,  again,  the  alteration  were  merely  to  correct  a  mistake,  To  oonrct  a 
or  to  make  a  bill  what  it  was  originally  intended  to  be,  it  "**^^*- 
will  not  avoid  it  under  the  Stamp  Act.  Thus,  where  the 
drawe#^tended  to  make  the  bill  negotiable,  and  indorsed  it 
over,  but  had  omitted  the  words  "  or  order, "^  their  subse- 
quent insertion  in  pursuance  of  the  original  intention  was 
held  not  to  vacate  the  bill  («).  So,  where  a  bill  having 
been  dated,  by  mistake,  1822,  instead  of  1823,  the  agent  of 
the  drawer  and  acceptor,  to  whom  it  had  been  given  to  be 
delivered  to  the  indorsee,  without  their  knowledge  or  con- 
sent, corrected  the  mistake;  it  was  held,  that  such  alteration 
did  not  vacate  the  bill  (a?).  So,  again,  a  man  who  has  agreed 
beforehand  to  be  a  surety,  may,  after  the  advance  to  another 
maker,  sign  the  note(y).     A  bond  fide  holder  of  a  bill  of 

exchange,  accepted  payable  to ,  or  order,  may  insert 

his  own  name  as  payee,  and  indorse  it,  and  the  bill  may  be 
declared  on  as  payable  to  the  party  who  has  inserted  his 
name.  **One,"  says  Best,  C.  J.,  **  who  accepts  a  bill  in  this 
form,  undertakes  to  be  answerable  for  it  in  the  shape  of  a 
bill.  That  being  so,  he  undertakes  to  be  answerable  for  it 
in  the  form  which  a  bona  fide  holder  has  a  right  to  give  it, 
and  the  description  in  the  declaration  is  made  out  against 
him.  No  new  stamp  is  necessary;  the  first  stamp  gives 
authority  for  the  insertion**  (z).  Whether  the  intent  of  the 
alteration  were  to  vary  the  original  contract,  or  merely  to 
correct  a  mistake,  is  a  question  of  fact  for  the  jury  (a). 

An  alteration  by  the  drawer  and  payee  of  the  bill,  or  the  when  the  aitem- 
payee  of  a  note,  though  it  avoids  tiie  instrument,  does  not  Srument  exUn- 

gniabes  the  debt. 

(0  Clerk  T.  Blaclutock,  Holt,  11  Ad.  &  Ell.  81 ;  8  P.  &  D.  71, 

N.  P.  C.  474.     See  Ex  paHe  S.  C. 

White,  2  Deac.  &  Chit.  384.  (a?)  Brutt  v.  JPicard,  R.  &  M. 

(t)  Outhwaite  y.  Luntley,  4  87. 

Camp.  179.  (y)  Dodge  v.  Pringle,  29  L.  J. 

(u)  KeriJiaw  y.    Cox,  8  Esp.  Exch.  116. 

246  ;    10  East,  437 :    JacoU  y.  («)  Attwood  y.  Griffin,  R.  & 

Hwrt,  2  Stark.  45 ;  6  M.  &  Sel.  M.  425 ;  2  C.  &  P.  368,  S.  C. 

142,  S.  C;  Byrom  y.  Thompion,  {a)  Ibid. 

B.  T 
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extiDguish  the  debt  (5);  but  nn  alteration  by  an  indorsee 
not  only  avoids  the  security  as  against  all  parties,  but  also 
extinguishes  the  debt'  due  to  the  indorsee  irom  the  in* 
dorser  (c).  For  it  would  be  unjust  that  the  indorsee  should 
compel  the  indorser  to  pay  his  debt,  when  the  indorsee  has 
destroyed  the  instrument  on  which  alone,  in  some  cases,  and 
on  which  preferably  in  all  cases,  the  indorser  should  sue. 
To  make  the  indorser  liable  on  the  consideration  and  give 
him  a  cross  action  against  the  indorsee  for  the  alteration, 
would  be  to  oblige  him  to  rely  on  the  indorsee  instead  of  the 
antecedent  parties,  and  to  prove  a  fact  of  which  he  might 
have  no  evidence;  it  would  besides  introduce  a  needless 
circuity  of  action.  A  bona  fide  transferee  for  value  of  an 
altered  bill  is  in  no  better  position  as  to  his  remedy  on  the 
bill  than  his  transferer  (^J). 


Renewal  of 
altored  bill. 


If  a  bill  be  altered  so  that  a  man  otherwise  liable  on  it  is. 
discharged,  he  is  not  liable  on  a  bill  given  in  renewal  of  the 
altered  bill,  unless  he  were  actually  apprised  of  the  alteration 
at  the  time  he  gave  the  substituted  bill  («)• 


Wb«n  alteration 
need  not  be 
pleaded. 


It  is  conceived,  notwithstanding  some  recent  cases,  that 
the  alteration  of  a  bill  or  note  need  not,  when  the  plaintiff 
declares  on  the  instrument  in  its  altered  state,  be  specially 
pleaded.  When  altered,  it  is  no  longer  the  same  instrument 
that  the  defendant  signed,  and,  moreover,  there  is  no  stamp 
applicable  to  the  altered  instrument,  so  that  it  cannot  be 
looked  at  by  the  jury  to  prove  the  new  contract  There- 
fore the  defendant  may,  under  the  plea  that  he  did  not  make, 
accept  or  indorse  the  instrument  set  forth  in  the  declara- 
tion, show  the  alteration,  and  thereby  prove  that  he  executed 
another  instrument,  and  not  that  in  question  (/*),  or,  if  there 


(b)  Sutton  Y.  Ibomer,  7  B.  & 
C.  416 ;  1  M.  &  R.  126,  S.  C. ; 
Atkinson  V.  JSdwdon,  2 'Ad.  & 
£.  628  ;  4  N.  &  M.  409  ;  I  H.  & 
W.  77,  S.  C;  see  Slomany,  Cox, 
1  C,  M.  &  R.  471 }  5  Tyr.  174, 
8.  C.  Unless  the  bill  or  note  were 
taken  in  satisfaction  of  the  debt. 
Mo  Dowall  V.  Boydf  17  L.  J., 
Q.  B.  295. 

{o)  Alderson  y, ZangdalOy SB. 
&  Ad.  660. 

(d)  Bvjrohfield  v.  MoorOj  23  L. 
J.,  Q.  B.  261 ;  3  E.  &  B.  688,  S. 
C. 


{$)  Means  of  knowledge  arenot 
equiralent  to  actual  knowledge. 
Bell  V.  Gardiner y  11  L.  J.,  C.  F. 
195;  4M.  &G.  11,  S.  C. 

(/)  Cock  T.  Ooxwell,  2  C,  M. 
ft  R.  291 ;  4  Dowl.  187  ;  1  Gale, 
177,  8.  C;  CalveH  v.  Baker,  4 
M.  &  W.  417  ;  7  Dowl.  17,  8.  C; 
Langton  y.  Lazarms,  5  M.  &  W. 
629  ;  Knight  y.  Clements,  8  Ad. 
&  E.  215  ;  Held  y.  Woods,  7  Ad. 
&  E.  114  ;  OroUjf  v.  Hodges,  4 
M.  &  O.  663,  and  Clifford  y. 
Parker,  2  M.  &  G.  909. 
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be  no  fresh  stamps  that  there  is  no  instrument  which  the       chapter 
jury  can  look  at.  ^^'^- 


Bat  where  the  declaration  is  on  the  instmment,  in  its  when  it  must 
original  condition,  the  alteration  must  be  specially  pleaded  (g).  ^  pi««i«*- 

The  plea,  where  it  merely  relies  on  the  absence  of  a  proper  ReqnMtm  of 
stamp  on  the  altered  instrument,  must  show  tliat  the  bill  or  ^^ 
note  could  not  be  made  good  by  being  stamped  before  the 
trial  (A). 

Where  an  alteration  appears  on  the  face  of  a  bill  or  note,  burthen  of 
it  lies  on  the  plaintiff  to  show  that  it  was  made  under  such  proof. 
circumstances  as  not  to  vitiate  the  instrument  (t).  And  this 
rule  is  most  reasonable ;  for,  if  it  lay  on  the  defendant,  on 
an  acceptor  for  example,  sued  by  an  indorsee,  to  show  that 
the  alteration  was  improperly  made,  it  might  be  a  great 
hardship ;  for  he  may  have  no  means  of  proving  that  the 
bill  went  unaltered  from  his  hands,  or  of  showing  the  cir- 
cumstances of  a  subsequent  alteration.  But  the  burthen  of 
explaining  an  alteration  imposes  no  hardship  on  the  plaintiff, 
Jbr  if  the  bill  was  altered  while  in  his  hands,  he  may,  and 
ought,  to  account  for  it ;  if  before,  then  he  took  it  with  a 
mark  of  suspicion  on  its  face,  which  ought  to  have  induced 


(^)  Hemming  v.  Trenery,  9 
Ad.  &  £.  926;  1  Per.  &  Day.  661, 
S.  C. ;  Bridgman  y.  Sheehan,  cor. 
Parke,  B.,  at  Nisi  Prins,  T.  T. 
1842 ;  Maton  y.  Bradley,  12  L. 
J.,  Exch.  425  ;  11  M.  &  W.  690, 
S.  C.  But  this  distinction  does 
not  appear  to  hare  been  recognized 
in  some  of  the  cases.  See  Parry 
V.  NichoUon,  18  M.  &  W.  778. 

(A)  Bradley  y.  Bardtley,  16 
L.  J.,  Exch.  116;  8  D.  &  L.  476 ; 
14  M.  &  W.  873,  S.  C. 

(i)  Johfuon  y.  Duke  of  MarU 
horoughy  2  Stark.  818  ;  Henman 
y.  Diokinsonf  6  Bing.  183 ;  2  M. 
&  P.  281,  S.  C;  Xnight  v.  Cle- 
ments, 3  N.  &  P.  876  ;  8  Ad.  & 
E.  216,  S.  C;  BUhopy,  Chambre, 
1  M.  &  M.  116;  3  C.  &  P.  66, 
S.  C.  In  Sibley  r.  Fisher,  7  Ad. 
&  E.  444  ;  2  N.  &  P.  420,  S.  C, 
the  making  of  the  bill,  as  described 


in  the  declaration,  was  admitted 
on  the  record.  See  JEarl  of  Fal- 
mouth y.  Boberts,  9  M.  &  W. 
471 ;  Besbrowe  y.  Weatherley,  6 
C.  &  P.  768  ;  Semple  y.  Cole,  8 
L.  J.,  Exch.  166  ;  8  Jurist,  268, 
S.  C.  And  whether  the  alteration 
were  before  or  after  the  comple- 
tion of  the  bill,  has  been  left  as 
a  question  of  fact  to  the  junr. 
Taylor  v.  Moseley,  6  C.  &  P. 
273;  and  see  Leyhrieff  y.  Ash- 
ford,  12  Moore,  281. 

It  is  said  that  the  presumption 
against  the  legalitjof  an  alteration 
is  confined  to  the  cases  of  a  bill  of 
exchange  or  promissory  note  and 
a  will.  See  Boe  y.  CkUamore,  16 
Q.  B.  746,  and  Boe  y.  Palmer, 
16  Q.  B.  747,  and  the  note  to 
Master  y.  Miller,  in  2  Smith's 
Leading  Cases. 


t2 
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him  either  to  refuse  it,  or  to  require  evidence  of  the  circum< 
stances  under  which  the  alteration  was  made  (k). 


(A)  The  AmericBii  cajses  on  this 
subject  are  not  harmonions.  The 
weight  of  antiioritj,  however,  sus- 
tains the  positions  in  the  text. 
Byles  on  Bills,  5th  American  ed. 
p.  481. 

The  question  of  the  burthen  of 
proof  in  such  cases  arose  in  the 
Supreme  Court  of  Pennsjlvania, 
in  Simpson  v.  Stackhautey  9  Barr. 


186,  and  it  was  held  that  the  onus 
of  showing  that  an  alteration  in  a 
material  part  of  a  negotiable  in- 
strument was  lawfully  made,  is  on 
the  holder ;  and  that  where  the 

Slace  of  payment  is  in  a  different 
andwritmg  from  the  body  of  the 
instrument,  there  is  a  presumption 
of  alteration.  See  the  5th  Ameri- 
can ed.  of  Byles  on  BUls,  p.  482. 
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DefinUion  of  the  Orifne 

Existing  Statutes 

Forgery  of  Void  BiUs 

Of  Invalid  and  Informal 
BUls     .... 

Forgery  by  Afisapplication 
of  a  Genuine  Signature  . 

Misapplication  qf  his  own 
Signature  by  the  Party 
signing  .... 

By  Signature  of  a  FicH- 
tious  Name    . 

By  Fraudulent  Signature 
of  a  Man^s  own  Name    . 

Uttering  a  Grenuine  Signa- 
ture, and  Personating  the 
Party  signing 

Misrepresentation  ofAuiho- 
rity        .        .        .        . 

Alteration 

Uttering    .... 
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Procuring  to  utter 

Statement  of  the  Instrumient 
in  the  Indictment    . 

Where  seoeral  make  disHnd 
Parts  of  the  Instrument . 

The  Party  whose  Name  is 
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Forgery  is  the  counterfeit  (a)  making  or  altering  of  any 
writing  with  intent  to  defraud.     It  is  a  misdemeanor  at 
common  law,  punishable  by  fine  and  imprisonment  (^),  and  DeiinittoD  of  the 
a  conviction  of  it,  as  of  any  other  species  of  the  crimen  "*°^ 
falsiy  makes  a  man  infamous,  and  formerly  rendered  him  in- 
competent as  a  witness  (c). 

The  forgery  of  bills  or  notes,  or  of  any  part  of  them,  and  Esdatlng  itatatci. 
the  uttering  of  them  knowing  them  to  be  forged,  are  respec'- 
tively  felonies,  punishable  by  penal  servitude  for  life  (J). 

Fraudulently  obliterating  or  altering  the  crossing  of  a 
check  is  felony  {e). 


{a)  See  Reg.  v.  White^  1  Den. 
C.  0.  208. 

{h)  4 Bl.  Com.  248. 

(0)  Com.  Dig.  Testm.  A.  5; 
Rex  T.  Davis,  6  Mod.  74.    He  is 


now  capacitated  by  6  &  7  Vict 
c.  85. 

(^  24  &  25  Vict.  c.  98,  8.  22. 

le)  24  &  25  Vict  c.  98,  b.  25. 
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The  fraudulent  signing  of  a  bill  or  note  for  any  other  per- 
son by  procuration  or  otherwise,  without  lawful  authority, 
or  knowingly  uttering  the  same,  has,  by  the  recent  act,  24  & 
25  Vict.  c.  98,  8.  24,  for  the  first  time  been  erected  into  a 
felony  (/). 

Inducing  a  person  by  violence  or  threats  to  execute  a  bill 
or  note  or  other  valuable  security,  is  now  also  for  the  first 
time  made  a  felony  (g). 

Fraudulently  to  obtain  by  false  pretences  a  signature  to  a 
bill  or  note,  or  the  destruction  of  the  instrument  in  whole 
or  in  part,  is  now  a  misdemeanor  (A). 


Forgctj*  of  void 
bilLt. 


Forging  or  uttering  such  a  bill  or  note  as  the  Legislature 
has  declared  void,  is  not  within  the  statutes,  as,  for  example, 
a  bill  or  note  for  less  than  20^.,  or  a  bill  or  note  for  less  than 
5/.,  which  did  not  comply  with  the  requisites  of  17  Geo.  3, 
c.  30  (t),  in  the  former  state  of  the  law: 


Of  Invalid  and 
informal  blUa. 


Where  there  is  no  payee,  or  no  maker's  name,  it  has  been 
held  that  the  ofience  is  not  within  the  act  (j). 

A  mere  informality,  as  the  omission  of  the  word  pounds 
in  the  body,  where  the  letter  £  precedes  the  figures  50  in 
the  margin  (A),  does  not  prevent  the  crime  amounting  to 
forcery. 

In  order  to  constitute  forgery,  it  is  not  necessary  that  the 
instrument  should  be  duly  stamped,  or  stamped  at  all  {I), 


FoFRery  by  inlg- 
applioation  of  a 
Rcnuine  signa- 
ture. 


The  most  common  species  of  forgeiy  is,   fraudulently 


(/)  See  as  to  the  law  before  this 
statute,  Maddock*i  case,  2  Ross.  C. 
&  M.  499;  Jleg,  v.  JVhUe,  1  Den. 
C.  C.  208;  2  C.  &  K.  404. 

(^)  24  &  26  Vict.  c.  96,  8.  48. 
See  Jtsx  y.  Phipoe,  2  Leach,  673; 
Jlex  Y.  Edwards,  6  C.  &  P.  521. 

(A)  24  &  25  Vict  c  96,  s.  90. 
See  Reg.  v.  Danger,  1  D.  &  B. 
C.  C.  807. 

(i)  Rex  T.  Moffat,  1  Leach,  481 ; 
2  East,  P.  C.  954,  S.  C. 

( /)  Rex  v.  Richards,  R.  &  R., 
C.  C.  198;  Rex  v.  Randall,  R.  & 
R.,  C.  C.  195;  and  see  as  to  other 
fatal  defects,  Rex  y.  Jones,  Dong. 
287;  Rex  y.  Pateman,  R.  &  R. 
455,  where  there  was  no  maker's 
name;  Rex  y.  Burke,  R.  &  R.  496; 


Rex  y.  Wiloox,  Bayley,  6th  ed.  11. 
To  coDstitate  the  forgery  of  a  bill 
of  exchange  within  1  Will.  4,  c.  66, 
8.  4,  the  instrument  most  be  com- 
plete. Reg.  y.  Twrpin,  2  C.  &  K. 
820.  Forging  an  acceptance  to 
an  instrument  m  the  form  of  a  bill, 
but  without  the  drawer's  name,  is 
not  within  the  statute.  Reg.  y. 
ButtermeJt,  2  Moo.  &  R.  196. 

(A)  Rex  y.  Post,  R.  &  R.  101, 
and  Bayley,  1 1 ;  and  see  CoUinson's 
ease,  2  Leach,  1048. 

(0  Teague's  case,  2  East,  P.  C. 
979;  R.  &  R.  33,  S.  C;  Rex  y. 
Hawkeswood,  1  Leach,  267 ;  2  East, 
P.  C.  956,  S.  C;  Rex  y.  Lee,  1 
Leach,  258,  n.;  Merton's  case,  2 
East,  P.  C.  956. 
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writiDg  the  name  (m)  of  an  existing  person.  Bnt  a  fraudu- 
lent misapplication  of  the  genuine  signature  of  another  man 
is  as  much  forgery  as  counterfeiting  his  signature.  Thus, 
where  the  prisoner,  having  in  his  possession  the  genuine 
signature  of  one  Thomas  Gibson,  wrote  over  it  a  promissory 
note  for  6,400/.,  he  was  indicted  and  convicted  of  having 
forged  the  note  (n).  And  where  the  same  prisoner,  having 
the  genuine  signature  of  Samuel  Edwards,  wrote  on  the 
other  side  of  the  paper  a  promissory  note,  payable  to  Samuel 
Edwards,  and  so  turned  the  genuine  signature  into  an 
indorsement,  he  was  convicted  of  forging  the  indorsement  (o). 
So  if  a  clerk  be  intrusted  to  fill  up  a  blank  check  signed  by 
his  master  with  a  partictdar  sum,  and  he  fraudulently  inserts 
a  larger  sum,  it  is  a  forgery  of  the  check  (  p). 

There  may  be  an  innocent  misapplication  of  his   own  Misapplication  of 
genuine  signature  by  the  party  himself:  Thus,  where  a  man  Sjf the'parS"''*'* 
was  induced  to  sign  his  name  to  a  bill  by  a  fraudulent  mis-  signtug. 
representation  of  the  nature  of  the  instrument,  it  was  held 
that,  if  not  guilty  of  negligence,  he  was  not  liable  even  to 
an  innocent  holder,  any  more  than  if  he  had  been  blind  or 
illiterate,  and  the  instrument  had  been  falsely  and  fraudu- 
lently read  over  to  him  (q). 

To  sign  the  name  of  a  fictitious  or  non-existing  person  is  By  nisnature  ot 
forgery  {r\  Where  the  prisoner  was  convicted  of  forging  ^®'^^^""«  °*™®- 
an  order  for  payment  of  money,  and  it  appeared  that  he  had 
bought  goods  from  the  prosecutor,  and  paid  for  them  with  a 
draft  signed  in  the  fictitious  name  of  H.  Turner,  although 
the  prosecutor  had  sworn  that  he  gave  credit  to  the  prisoner 
and  not  to  the  draft,  it  was  held  that  the  prisoner  was 
rightly  convicted.  The  Judges  said  that  it  was  a  false 
instnAnent,  not  drawn  by  any  such  person  as  it  purported 


Cm)  Making  a  mark,  and  saf- 
fering  the  assumed  name  to  be 
written  against  it,  is  forgery.  JieoB 
r.  Dunnj  1  Leach,  57;  2  East, 
F.  C.  962.  Fatdng  the  address 
of  an  existing  person  to  a  name, 
being  the  name  of  another  person, 
is  forgery.  Reg,  y.  Blenkiniopf  1 
Den.  C.  C.  276. 

(»)  EeoB  v.  JTales,  17  St  Tr, 
161. 

(<?)  Bete  v.  Hales,  17  St.  Tr. 
209,  229. 

(^)  Reg.  V.  Wilson,  17  L.  J., 


M.  C.  82;  1  Den.  C.  C.  284,  S.  C; 
Rex  y.  Hart,  1  Moo.  C.  C.  486; 
7  C.  &  P.  652,  S.  C. 

(a)  Ibst&r  V.  Mackinni^n.,  L.  R., 
4  C.  P.  704;  and  the  English  and 
American  authorities  there  cited. 

(f )  Rex  T.  FrancUy  Bayley,  6th 
ed.  672;  Boss.  &  Rj.  209;  Looh- 
ett*8  cote,  1  Leach,  94;  East,  P. 
C.  940;  Taft't  ease,  1  Leach,  172; 
East,  P.  C.  959;  or  in  the  pri- 
soner's own  name  to  represent  a 
fictitions  firm;  Reg.  y.  Rogers,  8 
C.  &  P.  629. 
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By  Bignlnx  a 
uiau*B  own  name. 


Uttering  a 
genuine  signa- 
ture, and  per- 
aonatlng  the 
party  signing. 


to  be,  and  that  the  using  a  fictitious  name  was  only  for  the 
purpose  of  deceiving  (s).  But  the  signing  a  fictitious  name 
will  not  amount  to  forgery,  if  it  were  used  on  other  occa- 
sions as  well  as  for  that  very  fraud,  or  system  of  fraud,  of 
which  the  forgeiy  forms  a  part  (t).  Where  proof  is  given 
of  the  prisoner's  real  name,  and  no  proof  of  any  change  of 
name  until  the  time  of  the  fraud  committed,  it  lies  on  the 
prisoner  to  show  that  he  has  before  assumed  the  false  name 
on  other  occasions,  and  for  other  purposes  unconnected  with 
forgery  (m). 

It  is  a  forgery,  also,  to  sign  a  man's  own  name  with  in- 
tention that  the  signature  should  pass  for  the  signature  of 
another  person  of  the  same  name  (v).  And  where  a  person, 
whose  name  was  Thomas  Brown,  was  indicted  for  forging 
a  promissory  note  signed  Thomas  Brown,  and  it  appeared 
that  he  had  uttered  t£e  note  as  a  note  of  Captain  Brown,  a 
fictitious  person,  and  the  prisoner  was  convicted,  the  Judges 
held  the  conviction  right  {x).  But  the  adoption  of  a  ftdse 
description  and  addition,  where  a  false  name  is  not  assumed, 
is  not  forgery.  Thus,  where  the  prisoner  drew  a  bill,  and 
directed  it  to  *^Mr.  Thomas  Bowden,  baize  manufacturer, 
Romford,  Essex;"  and  it  was  accepted  by  one  Thomas 
Bowden,  but  there  was  no  Thomas  Bowden  of  Romford,  it 
was  held  by  a  majority  of  the  judges,  that  the  giving  a  faJse 
description  of  Bowden  on  the  biU,  with  intent  to  defraud, 
was  not  forgery  (y). 

Where  the  signature  on  the  bill  is  genuine,  an  uttering 
by  another  person,  with  a  representation  that  he  is  the 
person  whose  signature  is  on  die  bill,  is  not  forgery,  or  a 
felonious  utteiing.  The  prisoner  uttered  a  bill  purporting 
to  be  payable  to  Bernard  McCarthy,  or  order,  and  having 
the  indorsement  B.  McCarthy  thereon :  he  was  indicted  for 
forging  that  indorsement,  and  uttering  it  knowing  it  to  be 
forged;  the  jury  found  that  there  was  such  a  man  as  B. 
McCarthy,  and  that  tlie  indorsement  was  his  handwriting, 
but  that  the  prisoner  passed  himself  off  as  that  B.  McCarthy 
when  he  uttered  the  bill.      The  Judges  were  unanimous, 


(«)  Sheppard's  eMe^  1  Leach, 
226;  2  East,  P.  C.  967;  Whiley** 
case,  R.  &  R.  90. 

(t)  Rex  v.  Bowtien,  B.  &  B. 
260. 

(«)  Peacock's  case,  R.  &  R. 
278. 


(t?)  Mead  v.  Young,  4  T.  R.  28. 

(a?)  Rex  V.  Parkes,  2  Leach, 
773;  2  East,  P.  C.  963,  S.  C. 

(y)  WehVs  case,  R.  &  R.  406; 
3  B.  &  B.  229,  S.  C. ;  Rex  v.  Watte, 
R.  &  R.  436;  6  Moore,  442;  3  B. 
&  B.  197,  S.  C. 
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that  as  the  indorsemeDt  was  not  forged  the  prisoner  was  not      chapter 
liable  to  be  convicted  (z),  ^"^^' 


Writing  a  principars  name  "per  procuration,"  but  without  Mtaroiireicnta- 
authoritjr,  was  not  until  the  recent  statute  (a)  forgery  (^);  "on  oi  authority, 
nor,  as  it  should  seem,  writing  merely  another  man's  name 
under  a  false  pretence  of  authority  {c\  without  any  intention 
of  imitating  his  handwriting. 

Every  fraudulent  alteration,  whether  by  subtraction,  addi-  Aitemtionu 
tion  or  substitution,  is  forgeiy,  and  would  be  so  within  tlie 
statutes,  even  did  they  not  contain  the  word  alter^  as  was 
decided  on  2  Geo.  2,  c.  16,  which  did  not  contain  that 
word  (rf).  The  statute  11  Geo.  4  &  1  Will.  4,  c.  66^  contains 
the  word  "alter"  as  well  as  "forge."  Nevertheless,  an 
alteration  may  be  described  in  the  indictment  as  forgery  (c). 
So,  e  converso,  the  discharging  one  indorsement  and  the  in- 
sertion of  another  may  be  described  as  the  alteration  of  an 
indorsement  (/). 

Procuring  a  man  to  forge  is  an  offence  within  the  sta- 
tute (g). 

It  has  been  decided,  that,  in  order  to  constitute  an  utter-  uttering, 
ing,  the  instrument  must  be  parted  with,  or  tendered,  or 
ouered,  or  used  in  some  way  to  get  money  or  credit  upon 
it  (A).  Therefore,  where  the  defendant,  in  order  to  persuade 
an  innkeeper  that  he  was  a  man  of  substance,  pulled  out  of 
his  pocket-book  a  500/.  and  50/.  note,  and  saying  that  he 
did  not  like  to  carry  so  much  property  about  him,  delivered 
them  to  the  innkeeper  to  take  charge  of  them  for  him,  it 
was  held  that  this  did  not  amount  to  an  uttering  (t). 


(z)  Rex  y.  Hevey^  1  Leach,  229; 
2  East,  P.  C.  666,  S.  C. ;  Bayley, 
677. 

(a)  Vide  ante,  p.  826. 

(J)  Reg.  T.  WhUe,  1  Den.  C.  C. 
208;  2  a  &  K.  404,  S.  C. 

(c)  Ibid. ;  bnt  see  Awde  y. 
Dixon,  6  Exch.  869. 

{d)  Rex  V.  Msworth,  Bayley, 
6th  ed.  674;  2  East,  P.  C.  986; 
Reg,  y.  JBlenkimop,  1  Den.  C.  C. 
276. 

(e)  Rex  y.  Teague,  R.  &  R. 
d8;  2  East,  P.  C.  979;  S.  C. :  Rex 
y.PM^,R.&R  101;  Rexy.Trehh, 
2  Taunt.  328;  2  Leach,  1040;  R  & 


R.  164,  S.  C. 

(/)  Rex  y.  RirkeU,  R.  &  R. 
261. 

(g)  Rex  y.  MbrrU,  Bayley,  6th 
ed.  680;  R.  &  R.  270,  S.  C. 

ih)  Rex  y.  Shukard,  R.  &  R. 
200;  and  see  Reg.  y.  Rad/ord,  1 
Den.  C.  C.  69;  Reg.  y.  Ian,  2  Den. 
C.  C.  476. 

(i)  Ibid.;  and  seeffolden's  ocLse^ 
R.  &  R.  164;  2  Leach,  1019;  S.  C; 
Palmer's  case,  R.  &  R.  72;  2 
Leach,  978,  S.  C. ;  Rex  y.  Morris, 
R.  &  R  270;  Reg.  y.  mil,  2  M. 
C.  C.  80. 
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rrocuring  to 
utter. 


Procuring  to  utter  has  been  held  a  common  law  felony 
only  (A). 

But  procuring  to  utter,  if  the  person  -procured  were  in- 
nocent of  the  felony,  is  a  statutable  felony  in  the  pro- 
curer (/). 


Statctnont  of  the 
Instrament  in  the 
Indlctmeut. 


Where  several 
make  dbttlnct 
parts  of  the 
iiutrumeut. 


Before  certain  recent  Acts  of  Parliament  it  was  necessary 
to  set  out  the  forged  instrument  in  the  indictment  in  words 
and  figures  correctly  :  the  slightest  variance  would  have 
entitled  the  defendant  to  an  acquittal.  But  the  14  &  15 
Vict.  c.  100,  s.  5,  in  order  to  prevent  justice  from  being 
defeated  by  clerical  or  verbal  inaccuracies,  enacted  that,  in 
all  indictments  for  forging,  or  uttering  any  instrument,  it 
shall  not  be  necessary  to  set  forth  any  copy  or  fac  simile 
thereof,  but  it  shall  be  sufficient  to  describe  it  by  any  name 
by  which  it  would  be  usually  known  (m). 

An  indictment  for  the  larceny,  and  therefore  now  for  the 
forgery  of  a  bill  or  note,  may  describe  it,  generally,  as  a  bill 
of  exchange  or  promissory  note  for  the  payment  of  the  sum 
therein  mentioned,  without  setting  out  the  instrument  (n). 
But  if  it  be  alleged  in  the  indictment  to  have  been  signed 
or  made  by  any  person,  the  signature  must  be  proved  (o). 

If  several  make  distinct  parts  of  the  instrument,  they  are 
each  chargeable  with  the  forgery  of  the  entire  instrument  (p). 
Those  who  knowingly  prepare  the  paper  or  plates  for  the 
purpose  are  forgers  {q). 


The  party  whose  Before  the  9  Geo.  4,  c.  32,  s.  2,  a  rule  of  evidence  existed 
oom^tent'Sit-*  ©^ually  auomalous  and  inconvenient,  that  in  a  criminal  pro- 
uess.  secution  for  forgery,  the  party  whose  name  was  forged  was 

incompetent  as  a  witness,  but  now  he  is  made  competent  by 


(A)  Heap  V.  Morris i  Baylgr,  6th 
ed.  580 ;  R.  &  R.  270;  2  Leach, 
1096,  S.  C.  Bat  see  now  24  &  25 
Vict.  c.  94,  ss.  1,  2,  49. 

{I)  Bayley,  6th  ed.  681. 

( m)  And  see  now  24  &  26  Vict, 
c.  98,  88.  42,  43. 

(ft)  Milne* 8  case,  Worcester 
Samroer  Assizes,  1800,  decided  hy 
all  the  Judges;  East's  P.  C.  602, 
S.  C.  Before  this  act  it  was  held 
that,  in  an  indictment  for  forgery, 
a  bank  post  bill  could  not  be  de- 
scribed as  a  bill  of  exchange,  bnt 
might  be  described  as  a  bank  bill 
of  exchange.   JRew  v.  Birkett,  R. 


&  R.  261. 

(o)  JReter.  Craven,  R.  &  R.  14; 
2  East,  P.  C.  601,  S.  C.  The  new 
statute  14  &  15  Vict.  c.  100,  g^res 
most  extensive  powers  of  amend- 
ment; and  as  to  the  form  of  the 
indictment,  see  24  &  26  Vict.  c. 
98,  ss.  42,  43,  44.  See  also  16  & 
17  Vict.  c.  2. 

(p)  Rex  T.  BingUy,  R.  ft  R. 
446;  Rexy.  Kirkwood,  1  Mood.  C. 
C.  304;  vide  Reg.  v.  Cook,  8  C.  & 
P.  682. 

iq)  Rex  V.  Bade,  1  Mood.  C.  C. 
807. 
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A  doubt  also  formerly  existed,  whether  the  making  or  Fomeryof 
uttering  of  an  instrument,  payable  abroad,  was  an  offence  ''*"^*sn  biu«. 
within  some  of  the  repealed  statutes  (r).  But  the  statute 
11  Geo.  4  &  1  Will.  4,  c.  66,  s.  30,  brought  within  the 
operation  of  the  acts  against  forgery,  instruments  made,  or 
purporting  to  be  made,  or  payable,  or  purporting  to  be  so, 
out  of  England  {s).  The  statute  now  in  force  is  24  &  25 
Vict  c.  98,  s.  40. 

Where  the  prisoner  is  indicted  for  using  a  fictitious  name,  Evidence  in 
some  evidence  must  be  given  by  the  prosecutor  that  it  is  not  "i°»i»>*^  <»**• 
his  real  name  (^).    But  where  the  prisoner's  real  name  is 
proved,  it  lies  on  lym  to  show  that  he  has  before  assumed 
the  false  name  for  other  purposes  {u). 

Upon  an  indictment  for  uttering  forged  notes,  evidence 
that  the  prisoner  has  uttered  other  forged  notes  is  admissible 
as  evidence  of  his  knowledge  of  the  forgery  (ar).  But  such 
notes  must  be  produced,  and  proved  to  be  foi^eries  (y). 
The  admissibility  of  evidence,  as  to  uttering  forg^  bills  of 
a  different  kind,  has  been  doubted  {z). 

Where  the  title  to  a  bill  or  note  is  necessarily  made  through  civil  ooksb- 
a  forgery,  even  a  bona  fide  holder  for  value  has  in  general  qukncbs  op 
no  right  to  sue  upon  it  (a),  or  even  retain  it  (A)  ;  and,  there-  yoBGBRY. 
fore,  as  a  general  rule,  if  the  acceptor  or  maker  pay  one  who 
derives  his  title  through  a  forgery,  that  will  not  discharge 
him  (c).     So,  if  a  bill  or  check  be  altered  and  made  payable 


(r)  Rex  ▼.  Die\,  1  Leach.  68; 
Bsx  V.  M*Kay,  R.  &  R.  71. 

(«)  The  18th  section  of  11  Geo. 
4  &  1  Will.  4,  c.  66,  applies  to 
plates  of  promissory  notes  of  per- 
sons caTTjing  on  tiie  business  of 
bankers  in  the  proTince  of  Upper 
Canada.  This  Act  is  repealed  now, 
24  &  25  Vict.  c.  98,  s.  16. 

if)  Rex  V.  PeaoocJt^  Bayley,  6th 
ed.  579;  R.  &  R.  278;  Bontien*i 
case,  R.  &  R.  268. 

(«)  Rem  V.  Peacock,  R.  &  R. 
278 

(x)  Wylie*8  case,  1  New  R.  92 ; 
Hough's  case,  R.  &  R.  120 ;  Re^, 
V.  Qreen,  3  C.  &  K.  209. 


(y)  Rex  ▼.  Millard,  R.  &  R. 
245. 

(2)  S.  C,  Russ.  &  Ry.  247.  As 
to  the  prisoner's  admission  relat- 
ing to  other  bills,  see  Reg.  r.  Ckfok, 
8  C.  &  P.  586;  Reg.  r,  Oddy,  2 
Den.  C.  C.  264;  Reg,  v.  Qreen,  8 
C.  &  K.  209. 

(«)  Bvrchfield  r.  Moore,  28  L. 
J.,  Q.  B.  261 ;  8  E.  &  B.  683,  S.  C. 


(*)  Esdaile  y.  Lanauze,  1  Yon.    i^^  fH  n^f^^^ 
&  Col.  894;  Johnson  Y,  WtndU,B  '^^  *^  >^ 


Bing.  N.  C.  225;   8  Scott,  608, 
S.  C. 

(c)  Bnt  a  hanker  who  pays  a  /^ Jt^'^^ 
draft  on  himself,  payable  to  order 
on  demand,  need  not  prove  the 


i 
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When  the  pay- 
ment l«  goud. 


Whenmonejr 
paid  In  diachATge 
o(  a  forged  bill 
may  or  may  not 
bereoorerBd 
back. 


for  a  larger  sum  than  that  originallj  inserted,  should  the 
drawee,  banker  or  acceptor  paj  it,  he  cannot  charge  the 
drawer  for  the  difference  (d). 

But,  in  case  anj  act  of  the  drawer  facilitated  or  gave 
occasion  to  the  forgery,  he  must  bear  the  loss  himself.  A 
customer  of  a  banker,  on  leaving  home,  intrusted  to  his 
wife  several  blank  forms  of  checks,  signed  by  himself,  and 
desired  her  to  fill  them  up  according  to  the  exigency  of  his 
business.  She  filled  up  one  with  the  words,  fifty  pounds^ 
two  shillings^  beginning  the  word  fifty  with  a  small  letter 
in  the  middle  of  a  line.  The  figures,  52  : 2  were  also  placed 
at  a  considerable  distance  to  the  right  of  the  printed  £. 
She  gave  the  check,  thus  filled  up,  to  her  husband's  clerk, 
to  get  the  money.  He,  before  presenting  it,  inserted  the 
words  "  three  hundred"  before  the  word  fifty  and  the  figure 
3  between  the  printed  £  and  the  figures  52 : 2.  It  was 
presented  and  the  bankers  paid  it.  Held,  that  the  improper 
mode  of  filling  up  the  check  had  invited  the  forgery,  and, 
therefore,  that  the  loss  fell  on  the  customer  and  not  on  the 
banker  (e). 

So,  ii  the  acceptor  of  a  bill  tear  the  bill  in  two  animo 
cancellandiy  and  the  pieces  are  picked  up  in  his  presence 
and  afterwards  joined  together  so  as  to  convey  no  notice  of 
the  cancellation  to  a  stranger,  a  bona  fide  indorsee  for  value 
may  acquire  a  title  (/). 

It  is  a  general  rule  of  law,  that  money  paid  under  a  mis- 
take, as  tofacts^  may  be  recovered  back.    On  this  principle, 


geDuineness  of  tbe  first  or  any 
Bnbseqnent  indorsement  16  &  17 
Vict.  c.  69»  8.  19. 

(rf)  Hall  V.  Fuller,  6  B.  &  C. 
760  ;  8  D.  &  Ry.  465,  S.  C. ;  Smith 
y,  Mercer,  6  Tannt.  76 ;  1  Marsh. 
468,  S.  C. 

(tf)  Young  v.  Orate,  4  Bing. 
263 :  12  Moore,  284,  S.  C.  See 
Ingham  v.  Primrose,  28  L.  J., 
C.  P.  294  ;  7  C.  B.,  N.  S.  82,  S.  C. ; 
JSx  parte  Srvan,  80  L.  J.,  C.  P. 
118;  7  C.  B.,  N.  S.  400,  S.  C; 
Orr  T.  Union  Bank  of  Scotland, 
1  Macq.  H.  of  L.  Cases,  613; 
British  Linen  Company  r.  Cale- 
donian Insurance  Company,  4 
Macq.  R  of  L.  Gases,  107 ;  Ibster 
y.  Cheen,  6  Horlst  &  Norm.  163. 
And  it  has  been  held  that  a  prin- 


cipal who,  throngb  bis  own  agent, 
sends  money  to  his  creditor,  which 
is  misapplied  hj  tbe  agent,  is  not 
responsible  any  further  to  the 
creditor,  if  the  creditor's  conduct 
facilitated  the  agent's  frand. 
Horsfall  v.  Fauntleroy,  10  B.  Bt 
a  765. 

(/  )  Ingham  v.  Primrose,  snpra. 
This  doctrine  of  estoppel  has 
never  been  extended  to  instra- 
ments  under  seal.  Snch  an  exten- 
sion was  attempted  in  Ex  parte 
Swan,  80  L.  J.,  C.  P.  113 ;  7  C.  B., 
N.  S.  400,  S.  C.  Bat  the  Conrt  of 
Common  Pleas  being  equally  di- 
vided, the  rule  dropped.  The 
Court  of  Exchequer  Cnamber  held 
that  there  was  no  estoppel.  IHd,, 
32  L.  J.,  Exch.  273. 
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if  a  forged  note  be  dlscomitedy  the  transferee^  on  discoTerj      chapter 
of  the  forgery,  may  recover  back   the  money  paid,  the  ^^^' 

imagined  consideration  totally  fidling  (^).  But  any  fault  or 
negligence  on  the  part  of  him  who  pays  the  money  on  the 
note  will  disable  him  from  recovering.  Thus,  where  two 
bills  of  exchange  falling  due  at  different  times  were  drawn 
on  a  man,  and  he  paid  the  first  without  acceptance,  and  ac- 
cepted and  paid  the  second,  and  the  signature  of  the  drawer 
was  some  time  afterwards  discovered  to  be  a  forgery.  Lord 
Mansfield  held,  that  an  acceptor  is  bound  to  know  the  hand- 
writing of  the  drawer,  and  that  it  is  rather  by  his  fault  or 
negligence  than  by  mistake,  if  he  pays  on  a  forged  signa- 
ture (A).  So,  where  a  forged  acceptance  of  the  drawee  was 
made  payable  at  the  plaintiff's,  the  drawee's  bankers,  and 
they  paid  the  amount  to  the  defendant,  as  a  bonajide  holder, 
but  seven  days  afterwards,  upon  discovering  the  acceptance 
to  be  a  forgery,  informed  the  defendant  of  it,  and  demanded 
the  money;  it  was  held  that  they  could  not  recover,  for 
that  a  buiker  ought  to  know  his  customer's  handwriting. 
Part  of  the  Court  held  the  defendant  discharged,  on  the 
ground  that,  by  the  plaintiff's  delay  in  giving  notice  of  the  for- 
gery, he  had  lost  his  remedy  against  the  antecedent  parties  (t). 
Where  the  fault  is  not  entirely  on  the  side  of  the  party 
paying,  he  may  still  recover.  Certain  bills  of  exchange, 
purporting  to  bear,  amongst  others,  the  indorsement  of  A., 
were  refused  payment ;  the  notary  took  them  to  the  plaintiff, 
the  London  correspondent  of  A.,  and  asked  him  to  take  up 
the  bills  for  A.'s  honour.  The  plaintiff,  accordingly,  paid 
the  monev  to  the  defendants,  holders  of  the  bills,  and  struck 
out  all  tne  indorsements  subsequent  to  A.'s.  The  same 
morning  it  was  discovered  that  the  respective  signatures  of 
A.,  the  drawer,  and  acceptor,  were  forged.  Plaintiff  imme- 
diately sent  notice  to  the  defendants,  in  time  for  them  to 
advise  their  indorser.  The  court  held,  that  the  plaintiff 
was  entitled  to  recover  his  money  back,  and  said,  '*  A  bill  is 
carried  for  payment  to  the  person  whose  name  appears  as 
acceptor,  entirely  as  a  matter  of  course.  But  it  is  by  no 
means  a  matter  of  course  to  call  upon  a  person  to  pay  a  bill 
for  the  honour  of  an  indorser ;  and  such  a  call,  therefore, 
imports,  on  the  part  of  the  person  making  it,  that  the  name 
of  a  correspondent^  for  whose  honour  payment  is  asked,  is 

(jg)  Jonei  r.  Hyde,  5  Taunt.  1  W.  Bl.  890,  S.  C. 

488 ;  1  Marsh.  157,  S.  C. ;  Bruce  (i)  Smith  y.  Mercer,  6  Taunt 

T.  Bm^fCj  5  Tannt.  495 ;  1  Marsh.  76;  1  Marsh.  458,  S.  C.    See,  as 

165,  S.  C. ;    Oumey  v.  Womer9-  to  delay,  Pooley  v.  Bronme,  11  C. 

20y,  4  E.  &  B.  133.  B.,  N.  S.  566. 

(*)  Price  V.  JVeal^  3  Burr.  1864; 
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actually  on  the  bill.  The  person  thus  called  upon  ought, 
certainly,  to  satisfy  himself  that  the  name  of  his  corre- 
spondent is  really  on  the  bill ;  but  still,  his  attention  may 
reasonably  be  lessened  by  the  assertion  that  the  call  itself 
makes  to  him  in  fact,  though  no  assertion  may  be  made  in 
words.  And  the  fault,  if  he  pays  on  a  forged  signature,  is 
not  wholly  and  entirely  his  own,  but  begins,  at  least,  with 
the  person  who  thus  calls  upon  him.  And  though,  where 
all  the  negligence  is  on  one  side,  it  may,  perhaps,  be  unfit 
to  inquire  into  the  quantum ;  yet,  where  there  is  any  fault 
in  the  other  party,  and  that  other  party  cannot  be  said  to  be 
wholly  innocent,  he  ought  not,  in  our  opinion,  to  profit  by 
the  mistake  into  which  he  may,  by  his  own  prior  mistake, 
have  led  the  other;  at  least,. if  the  mistake  be  discorered 
before  any  alteration  in  the  situation  of  any  of  the  other 
parties ;  tiiat  is,  whilst  the  remedies  of  all  parties  entitled  to 
remedy  are  left  entire,  and  no  one  is  discharged  by  laches. 
We  think  the  payment,  in  this  case,  was  a  payment  by 
mistake,  and  without  consideration,  to  a  person  not  wholly 
free  from  blame.  The  striking  out  an  indorsement  by  mis- 
take cannot,  in  our  opinion,  discharge  the  indorser"  (k). 

Where  bankers  who  had  paid  a  forged  bill  gave  notice  of 
the  forgery,  and  demanded  tiie  money  by  one  o'clock  in  the 
afternoon  of  the  following  day,  the  Court  took  time  to  con- 
sider, and  at  length  unanimously  held,  that  the  money  could 
not  be  recovered  back.  "  In  this  case,"  they  say,  "we  give 
no  opinion  upon  the  point,  whether  the  plaintifi&  would 
have  been  entitled  to  recover  if  notice  of  the  forgery  had 
been  given  to  the  defendants  on  the  very  day  on  which  the 
bill  was  paid,  so  as  to  enable  the  defendants  on  that  day  to 
have  sent  notice  to  other  parties  on  the  bill.  But  we  are 
all  of  opinion  that  the  holder  of  a  bill  is  entitled  to  hnow^ 
on  the  day  when  it  became  due,  whether  it  is  an  honoured 
or  dishonoured  bill{l);  and  that  if  he  receives  the  money, 
and  is  suffered  to  retain  it  during  the  whole  of  that  day,  the 
parties  who  paid  it  cannot  recover  it  back.  The  holder, 
indeed,  is  not  bound  by  law  (if  the  bill  be  dishonoured  by 


{k)  Wilkiruon  y.  Johnton,  3  B. 
&  C.  428;  6  D.  &  Ry.  403,  S.  C. 

(T)  But  if  a  banker,  on  whom  a 
check  is  drawn,  be  also  the  banker 
of  the  holder,  who  pays  in  the 
check  without  any  intimation  of 
the  character  in  which  he  desires 
the  banker  to  receive  it,  whether 
as  drawee,  or  as  his,  the  holder's, 
agent,  it  will  be  presumed  that  the 
banker  took  it  as  the  agent  of  the 


holder,  and  therefore  the  banker 
may,  in  the  course  of  the  next  day, 
inform  the  holder  that  there  are 
no  effects,  and  that  the  check  will 
not  be  paid.  Boyd  y.  Emmerson, 
2  Ad.  &  EIL  184 ;  4  N.  &  M.  99, 
S.  C;  and  see  Kilthy  y.  Williams, 
5  B.  &  Aid.  815;  1  D.  &  C.  476, 
S.  C. ;  Pollard  y.  Offden,  2  E.  &  B. 
459. 
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the  acceptor^  to  take  any  other  steps  against  the  other  parties       chapter 
to  the  bUl  till  the  day  after  it  is  dishonoured.     But  he  is  en-  ^^^' 

titled  so  to  do  if  he  think  fit ;  and  the  parties  who  paj  the 
bill  ought  not,  hj  their  negligence,  to  deprive  the  holder  of 
any  right  to  take  steps  against  the  parties  to  the  bill  on  the 
day  when  it  becomes  due"  (wi). 

In  an  action  on  a  forged  bill,  a  Judge,  on  an  affidavit  of  inspection  of  a 
the  forgery,  will  order  that  the  defendant  and  his  witnesses  ^^^^  ^*"* 
may  inspect  it,  the  defendant  giving  to  the  plaintiff  a  list  of 
the  witnesses  to  whom  he  proposes  to  exhibit  it  (n), 

(m)  (hekt  y.  Matterman,  9  B.  (n)  Post,  Chapter  on  ACTIONS, 

&  C.  902;  4  M.  &  Rj.  676;  Dans.  and  see  Thomas  y.  Dunn,  6  M.  ft 

&  LI.  329,  S.  C;  and  see  Mather  G.  274.    It  may  even  be  done 

V.  Lord  Maidstoney  18  C.  B.  273;  without  an  affidayit.     Woolner  ▼. 

25  L.  J.,  C.  P.  811,  S.  C;  Bollard  Doverenw,  9  Dow.  672. 
y.  Ogden,  2  £.  &  B.  459. 
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Without  a  limitation  of  actions  no  man  can  be  secure  in 
the  enjoyment  of  his  property.     Prescription  is  the  original 
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source  of  all  title.     Aflter  the  lapse  of  years,  evidence  is      ^^Vi^ 

weakened  or  destroyed.    And  a  claimant  who  has  long  slept  '. — 

on  his  demand  has  no  right  to  complain,  if,  for  the  pubUo 
advantage,  it  is  at  length  taken  from  him.  Li  practice  it  is 
found  that  no  statutes  are  so  useful  as  those  of  limitation, 
compelling,  as  they  do,  investigation,  whilst  the  means  of 
investigation  subsist,  and  supplying  the  loss  of  those  means, 
by  a  general  act  of  setdement,  applicable  to  each  man's 
case. 

Though  an  act  of  limitation,  in  respect  of  real  property,  ^^^^  *"*«>- 
was  passed  in  this  country  in  the  year  1270,  yet,  partly  *""** 
from  the  comparatively  inconsiderable  amount  of  personal 
property,  partly  from  the  frequency  of  the  sales  in  market 
overtf  and  partly  from  the  circumstance,  that  debts  above 
40«.  were  commonly  secured  by  bond  or  single  bill,  and 
debts  below  that  amount  were  not  tried  in  the  superior 
Courts,  no  limitation  to  personal  actions  was  introduced  till 
the  year  1623,  when  the  present  Statute  of  Limitations  of  ThepraMot 
personal  actions  (the  21  Jac.  1,  c.  16)  was  passed.  BtBtute. 

The  enactments  of  that  statute,  so  far  as  they  are  appli- 
cable to  our  present  purpose,  are  as  follows : 

By  s.  3,  all  actions  on  the  case  (other  than  such  ac- 
counts (a),  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  and  servants),  and  all 
actions  of  debt,  grounded  on  any  lending  or  contract  with- 
out specialty,  must  be  brought  within  six  years  of  the  cause 
of  such  actions,  and  not  after. 

By  s.  4,  if  judgment  for  the  plaintiff  be  arrested  or  re- 
versed, or  the  defendant  be  outlawed  and  afterwards  reverse 
the  outiawry,  the  plaintiff,  or  his  executor,  may  commence 
a  new  action  within  a  year. 

Section  7  provides,  that  if  any  person  entitled  to  the 
action  shall,  at  the  time  of  the  cause  of  action  accrued,  be, 
first,  an  infant,  secondly,  feme  covert,  thirdly,  non  iipmpos 
mentis^  fourthly,  imprisoned,  or,  fifthly,  beyond  the  seas, 
then  such  person  may  bring  the  action  within  six  years  after 
their  full  age,  discoverture,  sound  memory,  enlargement^  or 
return  from  beyond  the  seas. 

In  treating  of  the  effect  of  this  statute  in  its  relation  to  DiTMon  of  um 
bills  and  notes,  we  shall  consider,  1,  its  general  operation,  "u^^^* 
and  whether  it  destroys  the  debt  or  only  bars  the  remedy  ; 
2,  what  actions  or  legal  proceedings  on  those  instruments  it 

(a)  The  exception  of  merchantB*  accoimts  is  repealed  by  19  &  20 
Vict  c.  97,  8.  9. 

B.  Z 
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limits ;  3,  from  what  period  the  statute  begins  to  mn  ;  4,  to 
what  period  the  time  of  limitation  is  computed;  5,  how  the 
statute  may  be  avoided  by  issuing  a  wt*it  and  continuing  it 
down ;  6,  the  proviso  as  to  persons  labouring  under  disabi- 
lities; 7y  what  promises,  acknowledgments,  or  payments, 
will  take  a  bill  or  note  out  of  the  statute;  8,  how  the  statute 
is  to  be  taken  advantage  of;  and,  lastly,  when,  independently 
of  the  statute,  lapse  of  time  will  be  a  bar  to  an  action  on  a 
bill  or  note. 


GENERAL  First,  as  to  the  general  operation  of  the  statute. 

OPERATION  OF      The  Statute  of  Limitations  is  a  good  plea  in  equity  as 
THE  STATUTE.  ^^Q  ^^g  ^^  j^^^     j^  jg  ^jg^  j^  answer  to  proof  under  a  petition 

for  adjudication  in  bankruptcy  (6).  It  was  formerly  a  doubt 
whether  the  statute  was  a  bar  in  the  Admiralty  Courts  to 
a  suit  for  seamen's  wages  (c).  But  that  doubt  was  removed 
by  4  Anne,  c.  16,  s.  17,  which  enacts,  that  all  suits  and 
actions  in  the  Court  of  Admiralty  for  seamen's  wages  shall 
be  commenced  and  sued  within  six  years  next  after  the 
cause  of  such  suits  or  actions  shall  accrue,  and  not  after. 


Does  not  destroy 
the  debt. 


The  Statute  of  Limitations  does  not  destroy  a  debt,  but 
only  bars  the  remedy  (d).  Therefore,  it  must  in  all  cases 
be  pleaded,  and  cannot  be  given  in  evidence,  even  under  the 
plea  of  nil  debet,  or  the  replication  of  nil  debet  to  a  set- 
off («).  Therefore,  also  a  promissory  note  more  than  six 
years  old,  though  not  a  good  petitioning  creditor's  debt  as 
against  the  bankrupt  (who  may  object  that  the. remedy  by 
a  petition  in  bankruptcy,  as  well  as  by  action,  is  taken 
away),  is  nevertheless  a  good  petitioning  creditor's  debt  as 
against  strangers (/).  "It  is  settled,"  says  Lord  Mansfield, 
"  that  the  Statute  of  Limitations  does  not  destroy  the  debt, 
it  only  takes  away  the  remedy;  the  objection  lies  in  the 
mouth  of  the  bankrupt  himself,  but  not  in  the  mouth  of  a 
third  person"  {g).     Therefore,  again,   a  lien  may  be  en- 


(>)  Ex  parte  Bemdney,  16  Ves. 
479. 

(c)  Ihver  v.  Joneg,  6  Mod.  26. 

{(i)  As  to  an  agreement  not  to 
rely  on  the  statate,  see  East  India 
Company  v.  Pay  1, 14  Jnr.  253;  7 
Moo.  P.  C.  C.  86;  Lade  v.  Trill, 
6  Jur.  272;  Waters  v.  Thanes,  2 
Q.  B.  757. 

(e)  Chappie  y.  Durston,  1  C.  & 
J.  1 ,  OYerrQlmg  the  opinion  of  Lord 
Holt  at  Hertford  Assizes,  1690; 
Anon.,  I  Salk.  278;  Draper  v. 


Olassep,  1  Ld.  Raym.  163. 

(/)  Smaine  v.  Wallinger,  2 
Stra.  746. 

(g)  Quantooh  y.  England,  5 
Burr.  2628;  2  W.  BL  703,  S.  C. 
See  the  same  doctrine  laid  down 
by  Lord  EUenborongh  and  Bajley, 
J.,  in  Williams  y.  Jones,  13  East, 
450;  and  hj  the  Coort  of  Exche- 
Quer.  in  Chappie  y.  Durston,  1  C. 
&  J.  1;  Mavor  y.  Pane,  2  C.  &  P. 
91. 
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A  foreign  Statute  of  Limitations  is  no  defence  to  an  action  Foreign  8tatot« 
on  a  foreign  contract  in  the  English  Courts,  unless  it  have  ^  ^^^^^' 
the  effect  of  extinguishing  the  contract,   and  the   parties 
are  living  in  the  foreign  country  at  the  time  of  the  extinc- 
tion.   For  a  Statute  of  Limitations  usually  affects  the  remedy 
merely,  and  not  the  construction  of  the  contract  (t). 

Secondly,  as  to  the  actions  and  legal  proceedings  which  what  legal 
the  statute  limits.  proceedings 

It  will  be  sufficient  for  the  present  purpose  to  remark  that  ^^®  statute 
actions  of  debt  and  of  assumpsit  are  limited  to  six  years  (A).  ^^^'^^ 
That  though  the  statute  does  not  in  terms  apply  to  proceed- 
ing in  equity,  courts  of  equity  adopt  its  provisions  as  a 
rule(/).  "With  regard  to  that  statute,"  says  Sir  William 
Grant,  "  though  it  does  not  apply  to  any  equitable  demand, 
yet  equity  adopts  it,  or  at  least  takes  the  same  limitation, 
in  cases  that  are  analogous  to  those  in  which  it  applies  in 
law"  (m).  But  the  statute  does  not  bar  a  trust  (n),  nor  a 
legacy  (o).  We  have  already  seen  that  the  statute  is  a  bar 
in  baiikruptcy. 

The  exception  as  to  merchants'  accounts  (which,  as  we  Herchaata*  ao- 
have  seen,  is  now  repealed)  applied  only  to  an  action  of  ~°°^ 
account,  or  perhaps,  also,  to  an  action  on  the  case  for  not 
accounting,  but  not  to  an  action  of  indebitatus  debt,  or  as- 
sumpsit (jp). 

It  is  conceived,  that  if  the  statute  have  run  out  against  Effect  of  the 
the  holder  of  a  bill  or  note,  payable  at  a  day  certain,  and  he  SSeTof  a "uSi- 
then  transfers  it,  the  transferee's  right  of  action  is  barred,  qoent  transferee. 
For  he,  as  transferee  of  an  overdue  bill,  can  stand  in  no 
better  situation  than  his  transferer.     He,  like  his  transferer, 
has  a  debt  due  to  him,  but  has  lost  the  right  of  action,  and 
has  notice  of  the  loss  of  it  (q).    And,  perhaps  as  to  the 


(A)  Spears  t.  Hartley ^  3  Eep. 
81. 

(i)  Huher  y.  Steiner,  2  Bing. 
N.  C.  202;  2  Scott,  804,  S.  C; 
Harris  y.  Quine,  L.  R.,  4  Q.  B. 
653.  See  the  Chapter  on  Foreign 
Law. 

{k)  Sect  8. 

(V)  Johnson  v.  Smith,  2  Burr. 
961;  Prince  y.  Heylin,  1  Atk. 
493. 


(m)  Starhouse  Y,  Bamston,  10 
Yes.  466. 

(fi)  Heath  V.  Hanley,  1  Cha. 
Ca.20. 

(o)  Anon.,2  Freem.  22. 

(j?)  Inglis  y.  Haigh,  8  M.  & 
W.  769;  and  see  Cottam  y.  Part- 
ridge,  4  M.  &  G.  271;  8  Scott, 
N.  R.  174,  S.  C. 

(q)  See  Searpelini  y.  Ateheson, 
7  Q.  B.  864. 
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WHEN  IT  BB- 
GLNB  TO  BUN. 


On  a  Mil  payable 
afterdate. 


Payable  on  a 
ooiiUugeiu^jr. 


Payable  by  in- 
Btalmenta. 


Against  on  ad- 
mliilstnitor. 


Statute  of  LimitationSy  the  holder  for  the  time  being  is  a 
trustee  of  the  action,  so  that  prior  or  subsequent  indorsees 
are,  as  between  themselves  and  earlier  parties,  prejudiced  bj 
his  laches  (r). 

Thirdly,  as  to  the  time  from  which  the  statute  runs. 

The  Statute  of  Limitations  begins  to  run  on  a  bill  or  note, 
as  well  as  on  any  other  contract,  from  the  time  that  the  ac- 
tion (s)  first  accrued  to  the  party. 

Therefore,  on  a  bill  payable  at  a  certain  period  after  date, 
the  statute  runs,  not  from  the  time  the  bill  was  drawn,  but 
from  the  time  when  it  fell  due  (t).  And  this  is  so  also  as  to 
the  account  stated,  of  which  the  bill  may  be  evidence  (« ). 

So,  where  the  maker  of  a  note  gave  it  to  a  third  person, 
to  be  delivered  to  the  payee  after  certain  events  should 
happen,  the  statute  was  held  to  run,  not  from  the  date  of 
the  note,  but  from  the  time  of  its  delivery  to  the  payee  {x). 

It  is  conceived,  that  if  a  note  be  payable  by  instalments, 
and  contain  a  provision  that,  if  default  be  made  in  payment 
of  one  instalment,  the  whole  shall  be  due,  the  statute  runs 
from  the  first  default  against  the  whole  amount  of  the 
note  (y). 

And  so  in  an  action  on  a  bill  by  an  administrator,  who 
had  not  taken  out  administration  till  after  the  bill  became 
due,  it  was  decided  that  the  statute  ran,  not  from  the  time 
the  bill  fell  due,  but  from  the  time  of  granting  letters  of  ad- 
ministration, for  there  can  be  no  action  till  there  is  a  party 
capable  of  suing  (z). 


On  a  bill 
after  sight 


As  upon  a  bill  drawn  payable  4i4  8f  after  sight,  there  is 
no  right  of  action  till  presentment ;  so  without  such  pre- 


(r)  See  Wehiter  v.  Xirke,  17 
Q.  B.  947. 

{s)  Though  at  that  time  an  ac- 
tion and  judgment  woald  have 
been  fruitless.  Emery  y.  Day,  1 
C,  M.  &  R.  245;  4  Tyr.  695, 
S.C. 

( t)  Wittertheim  y.  Lady  Car~ 
Utls,  1  H.  Bl.  681. 

(u)  Fryer  y.  Boe,  12  C.  B. 
437. 

(0)  Savage  v.  Aldren,  2  Stark. 


232. 

(y)  See  Hemp  y.  Garland,  4 
Q.  B.  519. 

(z )  Mwrray  v.  Eatt  India  Com- 
pany, 5  B.  &  Al.  204.  Bat  this 
interyal  is  now  to  be  computed 
where  the  administrator  claims  a 
chattel  real,  8  &  4  Will.  4,  c.  27, 
8.  6.  The  statute  runs  against  an 
executor  from  the  time  the  bill 
falls  due,  for  he  can  commence  an 
action  before  probate. 


Statute  of  Limitations. 


341 


sentment  the  statute  does  not  begin  to  run  (a).  If  a  note  be 
payable  at  a  certain  period  after  sight  (6),  the  statute  runs 
from  the  expiration  of  that  period,  after  the  exhibition  of 
the  note  to  the  maker.  •  ^rr-z^ 

Ij5n  On  den 


CHAPTER 
XXVI. 


ery^ 


But  we  have  seen,  that  if  a  bill  or  note  be  pajable^n  on  demana.  «  // 
demand,  th^words  *iatt.j20ffRm6f *'  are  held  not  to  constitute  ^  ^^ffZi^^ 
a  condition  precedent,  but  merely  to  import  that  the  debt  is 
due  and  payable  inmiediately  (c)  ;  or,  at  any  rate,  an  action 
is  sufficient  demand.  Therefore  on  a  bill  or  note  payable  on 
demand,  unless  the  note  be  accompanied  by  some  writing 
restraining  or  postponing  the  right  of  action,  the  statute 
runs  from  the  date  of  the  instrument,  and  not  from  the  time 
of  the  demand  (J).  Where  a  note  payable  on  demand  was 
given  to  a  bank,  accompanied  by  an  agreement  that  the  note 
should  be  held  as  a  security  for  advances,  the  Court  of 
Exchequer  decided,  in  a  recent  case,  that  the  statute  did 
not  begin  to  run  against  the  note  till  after  advances  made, 
and  a  claim  made  as  for  a  debt.  The  learned  judge,  however 
(Mr.  Baron  Martin),  who  tried  the  case,  appears  to  have 
thought  otherwise,  or,  at  least,  to  have  doubted.  Where  a 
loan  was  made  by  a  check  the  statute  was  held  to  run,  not 
from  the  date  of  die  check,  but  from  the  time  the  check  was 
cashed  (e). 

If  a  note  is  made  payable  at  a  certain  period  after  After  demand. 
demand^  it  ia  like  a  note  payable  afler  sight,  the  demand 
and  the  lapse  of  the  specified  time  after  the  demand  are  con- 
ditions precedent,  and  the  statute  runs  from  the  time  when 
the  note  falls  due  (/*).  And  if  a  bill  be  made  payable  twelve 
months  after  noticey  the  statute  does  not  begin  to  run  till 
after  notice  and  the  twelve  months  subsequent  (g). 


(a)  Holmes  ▼.  Kerrison,  2  Taont. 
823. 

(b)  Stwrdf  V.  Hendertofiy  4  B. 
&  Al.  592;  Sutt&n  v.  Ibofner,  7 
B.  &  C.  416;  1  M.  &  By.  125, 
8.  C. ;  Holmes  v.  KerrUon,  2 
Taant.  328;  and  see  Dixon  ▼. 
NuUall,  1  C,  M.  &  B.  807;  6  C. 
&  P.  820,  S.  C. 

{e)  Capp  y.  Lancaster,  Cro. 
Eliz.  648;  JRumball  v.  Hall,  10 
Mod.  88;  Collins  y.  Henning^  12 
Mod.  444;  IPlntosh  v.  Hay  don, 
B.  &  M  863. 

{d)  Christie  y.  Ibnsick,  Sel. 
N.  P.  9th  ed.  861.  '  This  case  is 
said  to  haye  heea  oyermled  in 
K.  B.,  sed  quare.    If,  indeed,  a 


bond  is  conditioned  to  be  void  on 
payment  on  demand,  a  demand 
mnst  be  proyed,  or  the  bond  is  not 
forfeited.  Carterv.Jling,SCamp, 
459.  In  Megginson  y.  Harper, 
2  C.  &  M.  322;  4  Tyr.  94,  S.  C, 
it  was  assnmed  that  the  statute 
ran  from  the  date  of  the  note,  which 
was  payable  on  demand.  Qtusre 
tamen,  if  the  note  be  a  re-issnable 
one,  and  re-issned,  or  if  it  be  pay- 
able at  a  particular  place. 

(tf)  Garden  v.  Bruee,  L.  B.,  8 
Ex.  300;  87  L.  J.  112,  S.C. 

(/)  Thorpe  y.  Booth,  B.  &  M. 
888. 

(g)  Clayton  T,  Gosling,  6  B.  & 
C.  860;  8  D.  &  By.  110,  S.  C. 
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In  case  of  fraud. 


In  the  caae  of  an 
aooommodaUoa 


Where  there  has 
been  both  non- 
ooccptauoe  and 
Don-pajment. 


UP  TO  WHAT 
PERIOD  THX 
TIME  OF  LIMI- 
TATION IS 
COMPUTEIX 


It  has  been  suggested  that  where  the  plaintiff  has  been 
the  subject  of  fraud,  he  may  by  a  special  replication  avoid 
a  plea  of  the  statute,  and  postpone  its  application  (A).  It 
is  now,  however,  settled  that  such  a  replication  is  bad  (t). 
But  possibly  the  fraudulent  concealing  of  a  cause  of  action 
on  the  part  of  a  defendant  till  the  plaintiff's  remedy  is 
gone,  may  constitute  a  substantive  ground  of  action. 

Upon  the  contract  which  the  law  implies  to  indemnify  an 
accommodation  acceptor,  it  has  been  held,  that  the  statute 
begins  to  run  from  the  time  at  which  the  plaintiff  is  damni- 
fied by  actual  payment  (J). 

If  a  bill  be  dishonoured  by  non-acceptance,  and  aflter- 
wards  by  non-payment,  the  statute  runs  fVom  the  re^sal  to 
accept  (k). 

Fourthly,  as  to  the  period  up  to  which  the  time  of  limita- 
tion is  computed. 

The  words  of  the  statute  21  Jac.  1,  c.  16,  s.  3,  are,  all 
actions  of  trespass,  &c.  shall  be  commenced  and  sued  within 
six  years,  &c. 

Therefore,  when,  according  to  the  old  practice,  writs  bore 
teste  of  a  day  before  the  day  of  issuing  them,  it  was  held, 
that  the  time  within  which  the  action  should  be  brought 
must  be  computed  not  to  the  teste  but  to  the  issuing  of  the 
writ  (/). 

At  present  no  difficulty  on  this  subject  can  exist,  as  the 
date  and  teste  of  a  writ  are  the  same  (m). 

Where  an  action  is  commenced  in  an  inferior  court,  and 
removed  into  a  superior  court,  the  time  of  limitation  is  to 
be  computed  only  to  the  commencement  of  the  action  in  the 
inferior  court  (n). 

To  bar  a  set-off  the  six  years  must  have  expired  before 
action  brought  (o). 


(A)  South  Sea  Company  t. 
Wymondiell,  8  P.  Wms.  143; 
Bree  y.  ffolheeh,  Dong.  680 ; 
Clark  y,  Hougham,  2  B.  &  C.  149; 
8  D.  &  By.  322,  S.  C;  Em  parU 
Bolton^  1  Mont  &  Ayr.  60; 
Qra/nger  t.  Qeorgey  6  B.  &  G. 
149;  Brofvne  t.  Jbtomard,  2  B.  & 
B.  73. 

(i)  Imperial  Oas  Company  y. 
London  Oas  Company,  10  Ezch. 
89. 

U)  Reynolds  y.  Doyle,  1  M.  & 


6.  753;  Collinge  y.  Hey  wood,  9 
Ad.  &  R  633;  bat  see  Webster  y. 
Kirk,  17  Q.  B.  944. 

{k)  Whitehead  v.  Walker,  9 
M.  &  W.  606. 

(I)  Johnson  y.  Smith,  2  Burr. 
960. 

(m)  2  WilL  4,  c.  89,  s.  12. 

(n)  Bevin  y.  Chapman,  1  Sid. 
228 ;  MatthewsY.  Phillips,  2  Salk. 
424. 

{o)  Walker  v.  Clements,  16  Q. 
B.  1046. 
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When  the  statute  ODce  begins  to  run,  it  never  stops, 
except  in  the  cases  mentioned  in  the  fourth  section,  although 
circumstances  should  arise  in  which  it  is  impossible  to  sue, 
as  if,  for  example,  the  debtor  die  before  action,  and  no 
executor  be  appointed  (o). 

But  where  an  action  has  been  commenced  in  time,  and  Death  of  pwUes 
then  the  plaintiff  dies,  and  the  period  of  limitation  has  ex-  *''**'  "cUou. 
pired,  the  courts,  by  a  strained  construction  of  the  statute, 
have  allowed  the  personal  representatiye  to  commence  an- 
other action  within  a  year  from  the  plaintiff's  death. 

And  where  the  defendant  dies,  a  year  is  also  given,  and  a 
year  from  the  grant  of  administration  where  there  is  no 
executor.  In  the  case  of  the  defendant's  death,  the  allow- 
ance of  a  year  rests  not  only  on  the  analogy  to  the  case  of  a 
plaintiff,  but  also  upon  the  general  rule  that  where  an  action 
abates  by  the  act  of  Grod,  the  same  plaintiff  may  have  a  new 
writ  by  journey's  accounts  (jp). 

Fifthly,  as  to  the  mode  in  which  the  operation  of  the  how  thb 
statute  may  be  obviated  by  issuing  a  writ  and  continuing  it  operation 

down.  OP  THB 

According  to  the  old  practice,  the  plaintiff  might  issue  a  obviated  by 
writ,  and  without  serving  it  on  the  defendant,  keep  it  in  his  issuinq  ▲ 
pocket,  and  get  it  returned  at  any  time  within  the   six  writ. 
years  (y),  then  file  it  (for  it  must  have  been  filed)  (r),  and 
enter  continuances,  at  any  time,  down  to  the  writ  on  which 
the  appearance  was,  and  by  replying  the  writ  with  the  con- 
tinuances, obviate  the  effect  of  the  statute  («). 

But  this  practice  was  abolished  by  the  Uniformity  of 
Process  Act  (t).  By  that  act,  no  first  writ  affects  the  opera- 
tion of  the  statute,  unless  the  defendant  has  been  arrested  or 
served  with  it,  or  proceedings  to  outlawry  have  been  had 
upon  it,  or  unless  the  writ  and  every  continuing  writ  is  re- 
turned non  est  inventus,  and  entered  of  record  within  one 
calendar  month  from  its  expiration ;  and  each  succeeding 
writ  must  issue  within  a  month  of  the  expiration  of  the  pre- 


(o)  Rhodes  T.  Smethurttt  4  M. 
&  W.  42;  affirmed  in  error,  6  M. 
&  W.  351,^M^336. 

(  p )  Ouriewis  v.  Lord  Morning^ 
ton,  in  error,  27  L.  J.,  Q.  B.  439. 

(q)  TayUyr  y.  HipkiM,  5  B.  & 
Al.  489. 

(r)  HarrU  ▼.  Woojford,  6  T.  R. 
«17. 

(«)  The  first  instance  of  a  latitat 
rephed  is   in  Coles  v.  Syhtye^ 


Stjles's  R.  156,  A.D.  1649;  and  see 
Baoy  T.  Clinch,  1  Sid.  58.  As 
the  torm  of  the  plea  now  is,  that 
the  action  did  not  accme  within 
six  years  before  the  commeDoement 
of  the  suit,  it  is  not  proper  to 
reply  the  writ,  bnt  to  traverse  the 
plea  and  ^ve  the  writ  in  evidence 
by  producing  the  roll.  Dickenson 
V.  Teague,  1  C,  M.  &  R.  241. 
(0  2  Will.  4,  c.  89,  s.  10. 
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ceding,  and  contain  a  memorandum  (u)  specifying  the  date 
of  the  first  writ.  The  return  of  bailable  process  is  to  be 
made  hj  the  sheriff:  of  non-bailable,  by  the  plaintiff  or  his 
attorney. 

Now,  by  the  15  &  16  Vict.  c.  76,  ss.  11,  12,  the  writ  is 
to  be  renewed  every  six  months,  and  the  original  writ 
marked  with  a  seal  bearing  the  date  of  renewal. 

A  bill  in  equity,  filed  by  one  creditor  on  behalf  of  himself 
and  the  other  creditors,  will  prevent  the  Statute  of  Limita- 
tions from  running  against  any  of  the  creditors  who  come  in 
under  the  decree  (to). 

Sixthly,  as  to  the  saving  clause  in  favour  of  in&nts, 
married  women,  lunatics,  persons  imprisoned  or  beyond 
seas. 


Intents. 


Imprisooment 


PlAlntlfliB  obsenoe 
bejroud  seas. 


An  infant  would  have  been  bound  had  he  not  been 
expressly  excepted  (a?).  For  infants  may,  during  the  six 
years,  sue  by  their  guardians  (y).  An  infant  cestui  que 
trust  is  bound  by  the  laches  of  his  trustee,  even  in 
equity  {z). 

The  plaintiff's  imprisonment  now  no  longer  postpones  the 
running  of  the  statute  (a). 

In  the  old  Statutes  of  Limitations,  passed  before  the 
union  with  Scotland,  the  saving  clause  in  favour  of  absent 
claimants  protected  claimants  **  out  of  the  realm ;"  but  the 
statute  24  Jac.  1,  c.  16,  being  after  the  union  of  the  crowns, 
changed  the  expression  **  out  of  the  realm,"  to  the  expres- 
sion '*  beyond  the  seas."  Scotland,  therefore,  is  not  within 
the  saving  (6),  but  Dublin,  or  any  other  place  in  Ireland, 
India  (o),  or  the  colonies,  was.  By  the  3  &  4  Will.  4,  c.  42, 
8.  7,  no  part  of  the  British  Isles  is  to  be  deemed  beyond  the 
seas  (d).  And  now,  from  the  meaning  of  the  expression 
**  beyond  seas,"  whether  applied  to  plaintiff  or  defendant, 
are  excluded  by  the  19  &  20  Vict.  c.  97,  s.  12,  all  Great 
Britain  and  Ireland,  the  Islands  of  Man,  Jersey,  Guernsey, 


(u)  Of  which  the  roll  is  no  evi- 
dence. Walker  Y,Oolliek,^lExch. 
171. 

(w)  Stemdah  t.  Jffankinson, 
1  Sim.  898. 

(a?)  Prideauay,WedberflJj0v. 
81. 

(y)  Chandler  Y,  Vilett,2  Saand. 
121,  a. 


(z)  Wyoh  Y.  East  India  Comr 
pantff  3  P.  Wms.  809. 

(a)  19  &  20  Vict.  c.  97,  s.  10. 

(ft)  King  y.  Walker,  1  W.  Bl. 
287. 

(0)  Pamther  v.  Oaitskell,  13 
East,  482. 

(^)  See  Nightingale  v.  Adams, 
1  Show.  91. 
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Aldemey  and  Sark  and  the  islands  adjacent.  Foreigners  ohapteb 
were  within  the  benefit  of  this  saving.  "  If  the  plaintiff,"  ^^^^ 
say  the  Court  of  C.  P.  ''  is  a  foreigner,  and  doth  not  come 
to  England  in  fifty  years,  he  still  hath  six  years  after  his 
coming  into  England  to  bring  his  action.  And  if  he  never 
comes  into  England  himself,  he  has  always  a  right  of  action 
wiiiie  he  lives  abroad,  and  so  have  his  executors  or  adminis- 
trators after  his  death"  (e).  If  one  only  of  several  plain- 
tiffs were  abroad,  the  case  was  not  within  the  excep- 
tion (/), 

But  now  the  plaintiff's  absence  beyond  the  seas  is  no  dis- 
ability, and  gives  no  further  time  (g). 

This  statute  is  not  retrospective  (A). 

The  defendant's  absence  beyond  seas  is  not  a  case  within  Defendant'M  ab- 
the  24  Jac.  1,  c.  16  (t),  though  it  is  one  in  which  the  saving  ;2^>»y»"d 
is  much  more  necessary  than  when  the  plaintiff  himself  is 
absent,  as  an  absent  plaintiff  may  sue  a  defendant  in  England, 
but  a  defendant  beyond  seas  could  not  formerly  have  been 
sued  in  England  at  all.  To  remedy  this  hardship,  the  statute 
4  &  5  Anne,  c.  16,  s.  19,  enacts,  that  if  at  the  accruing  of 
the  action  the  defendant  be  beyond  the  seas,  the  plaintiff  may 
bring  his  action  within  six  years  after  the  defendant's  return. 
A  mere  setting  foot  on  English  ground  is  not  a  return  within 
the  statutes  (k).  If  one  of  several  co-defendants  in  an 
action,  ex  contractu^  were  abroad,  the  Statute  of  Limitations 
did  not  begin  to  run  against  any  of  them  (/).  But  the 
statute  19  &  20  Vict.  c.  97,  s.  11,  preserves  tiie  protection 
of  the  statute  to  such  of  the  defendants  as  were  within  seas 
at  the  time  of  action  accrued. 

When  a  disability  is  removed,  and  the  statute  once  begins  Saoceairedu- 
to  run,  no  supervening  disability  will  stop  it  (»i).  «wiitk«. 


(^)  Strithortt  v.  Orame,  3 
Wils.  145;  2  W.  Bl.  723,  S.  C; 
Ze  Veux  y.  Berkeley,  5  Q.  B. 
886;  Ibwnsend  y.  Deacon,  18  L. 
J.,  Ezch.  298 ;  3  Exch.  706,  S.  C; 
I^ond  Y.  Ruddock,  13  C.  B.  813. 
(^*ery,  whether  the  executors  are 
limited  to  six  jears  after  the  tes- 
tator's death :  Townsend  y.  Dea- 
con, supra. 

(/)  Perry  y.  Jackson,  4  T.  R. 
616;  secus,  of  one  of  seYeral  de- 
fendants, liinnin  v.  Anderton,  7 
Q.  B.  811. 

(ff)  19  &  20  Vict  c.  97,  s.  10. 

(A)  jFlcod  y.  Patterson,  30  L. 
J.,  Chan.  486 :  bat  see  CbrniU  v. 


Hudson,  8  E.  &  B.  429. 

(t)  Hull  v.  Wybom,  1  Show. 
98 ;  Smayn  v.  Stephens,  Cro.  Car. 
333. 

(A)  Gregory  y.  SurriU,  1  Bing. 
24 ;  8  Moore,  189,  S.  C. 

(l)  Fannin  y.  Anderson,  7  Q. 
B.  811;  Towns  y.  Mead,  16  C.  B. 
123;  Ibrbes  y.  Smitk,  24  L.  J., 
Exch.  299;  10  Exch.  717,  S.  C; 
and  see  Ibrbes  y.  Smith,  11  Exch. 
161.  As  to  what  is  evidence  for 
the  jury  of  a  person  not  haying 
been  in  England,  see  Xoeh  y.  Shep- 
herd, 18  C.  B.  191. 

(m)  Doe  d.  Duroure  y.  Jones, 
4  T.  R.  310;  SmUh  y.  Bill,  1 
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MENTS WILL 
TAKE  A  DEBT 
OUT  OF  THE 
BTATT7TE. 


Seventhly,  as  to  the  promises,  acknowledgments,  or  pay- 
ments, which  take  a  bill  or  note  out  of  the  statute. 

It  was  at  first  held,  that  nothing  short  of  an  express  pro- 
mise would  take  a  debt  out  of  the  statute  (»);  then  that  a 
mere  acknowledgment  would,  as  evidence  of  a  promise  ;  and 
that  a  part  payment  of  principal  or  interest  amounted  to  an 
acknowledgment  (o).  The  effect  of  these  decisions  was 
nearly  to  repeal  the  statute.  Their  consequences  were 
somewhat  restrained  by  the  case  of  Tanner  v.  Smart  (p\ 
in  which  it  was  decided  that  a  new  promise  or  acknowledg- 
ment did  not  operate  by  drawing  down  the  original  promise 
to  a  subsequent  date,  but  by  giving  a  new  cause  of  action  ; 
and  that  the  promise  stated  in  the  replication  is  to  be  con- 
sidered as  the  promise  laid  in  the  declaration,  and  must  be 
consistent  with  it. 


Lord  Tenterdenli 
Act 


DivMoQ  of  the 
■abject. 


Of  wbAtsorL 


At  length,  further  to  restrain  the  mischief,  the  late 
learned  Lord  Chief  Justice  of  the  King's  Bench  introduced 
the  act  9  Geo.  4,  by  which  it  is  enacted  (q),  that  no  acknow- 
ledgment or  promise  by  words  only  shall  take  a  case  out  of 
the  statute,  unless  in  writing,  and  signed  by  the  party 
chargeable. 

That  where  there  are  several  joint  contractors  or  executors 
one  shall  not  lose  the  benefit  of  the  statute  through  a  written 
acknowledgment  signed  by  the  other,  but  the  plaintiff  shall 
recover  against  the  acknowledging  party  only. 

That  the  effect  oi  payment  of  principal  or  interest,  by  any 
person,  shall  remain  as  before  the  statute  (r). 

In  considering  the  operation  of  this  and  other  parts  of 
the  act  9  Greo.  4,  c.  14,  on  the  21  Jac.  1,  c.  16,  in  respect  of 
acknowledgments,  promises  or  payments,  as  to  bills  or  notes 
otherwise  barred  by  the  Statute  of  James,  we  shall  inquire, 
first,  what  sort  of  an  acknowledgment,  promise  or  payment, 
it  must  be  to  take  a  debt  out  of  the  statute ;  secondly,  at 
what  time  it  must  be  made  ;  thirdly,  by  whom  ;  fourthly,  to 
whom  ;  and,  lastly,  by  what  evidence  it  must  be  proved. 

First,  as  to  the  sort  of  acknowledgment,  promise  or  pay- 
ment which  will  save  the  statute. 


WUs.  134;  Oray  v.  Mendez,  1 
Stra.  656;  Rhodes  y.  Smsthurst, 
4  M.  &  W.  42;  6  M.  &  W.  351, 
in  error. 

(n)  DieJtson    y.  Thomson,    2 
Show.  126. 


(o)  Hollis  V.  Palmer^  2  Bing. 
N.  C.  713;  3  Scott,  265,  S.  C. 

ip)  6  B.  &  C.  608. 

(?)  ^P*  14>  s.  1. 

(r)  See  19  &  20  Vict  c.  97, 
8.  14. 
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An  acknowledgment,  before  the  9  Geo.  4,  c.  14,  must  have 
been  such  an  acknowledgment  as  implies  a  promise  to  paj, 
aud  must  be  so  still.  *'  That  statute,"  says  Tindal,  C.  J., 
'*  did  not  intend,  as  it  appeared  to  us,  to  make  any  alteration, 
in  the  legal  construction  to  be  put  upon  acknowledgments  or 
promises  made  by  defendants,  but  merely  to  require  a  dif- 
ferent mode  of  proof,  substituting  the  certain  evidence  of  a 
writing  signed  by  the  party  chargeable  instead  of  the  inse- 
cure and  precarious  testimony  to  be  derived  from  the  memoiy 
of  witnesses"  («).  Therefore,  the  acknowledgment  must 
not  be  accompanied  wit]^xprgs^Qn|^^^peJJing  thegjj^grepce 
of  a  promise  to  pay  (^)?ai!faTiirpS^mCT t*^ maoe,  accom- 
panied  by  expressions  which  render  the  intention  of  the  pay- 
ment doubtful,  then  the  meaning  of  any  such  expressions 
is  a  question  of  fact  for  a  jury  (v ).  If  the  promise  be  con- 
ditional, the  condition  must  be  shown  to  have  been  per- 
formed (x).  V  There  must,"  says  Rolfe,  B.,  ''  be  a  promise 
to  pay;  but  from  a  simple  acknowledgment  the  law  implies 
a  promise"  (y).  It  is  sufficient  if  the  acknowledgment  or 
promise  ascertain,  either  expressly  or  by  reference,  the 
amount  due  (z),  or  if  it  leave  the  amount  to  be  supplied  by 


CHAPTCR 

xxvr. 


(*)  Haydon  v.  Willuim^,  7 
Bing.  166;  4  M.  &  P.  811,  S.  C. 

(t)  Feam  y,  Leivis,  6  Bing. 
849;  4  M.  &  P.  1,  S.  C;  Scales  y. 
Jacob,  3  Bing.  638;  11  Moore, 
553,  S.  C. ;  A^on  y.  Bolt,  4  Bing. 
105;  12  Moore,  305,  S.  C;  K&nnett 
Y.  Milhank,  8  Bing.  88;  1  M.  & 
Scott,  102,  S.  C;  BrigstocJb  y. 
Smith,  1  C.  &  M.  483;  Spong  y. 
Wright,  9  M.  &  W.  629;  Cawley 
Y.  Twnell,  12  C.  B.  291 ;  Smith 
Y.  Thome,  18  Q.  B.  134;  Jlackham 
Y.  Marriott,  25  L.  J.,  Exch.  824; 
1  H.  &  K.  234,  S.  C. ;  6hate  y. 
Ooate,  1  H.  &  N.  29;  Cornforth 
Y.  Smithard,  6  H.  &  N.  13;  29 
L.  J.,  Exch.  228;  Everett  y. 
Rohertson,  1  £.  &  E.  16;  Collin- 
son  Y.  Margesson,  27  L.  J.,  Exch. 
305;  Oodmin  y.  Culleg,  4  H.  & 
N.  373. 

(tt)  Wainman  y.  Kynman,  1 
Exch.  118. 

(x)  Ta/nner  y.  Smart,  6  B.  ft 
C.  603;  9  D.  &  R.  549, 8.  C;  Ken- 
nett  Y.  MUbank,  8  Bing.  38;  1  M. 
&  Scott,  102,  S.  C ;  Idnsell  y. 
JBonsar,  2  BmW.  N.  C.  241 ;  2  Scott, 
399,  S.  C;  £^mphreys  y.  Jones, 
14  M.  &  W.  2;  see  Howeutt  y. 
^0»Mr,  8  Exch.  499.  It  does  not 


appear  necessary  to  declare  on  the 
conditional  promise.  Irving  y. 
VeUch,  3  M.  &  W.  90;  Edmunds 
Y.  Do^mst,  2  C.  &  M.  459;  4  Tyr. 
173,  S.  C;  Haydon  y.  Williamis, 

7  Bing.  168;  4  M.  &  P.  811,  S.  C; 
Gardner  y.  McMahon,  3  Q.  B. 
561. 

(y)  Hart  y.  Prendergast,  14 
M.  &W.  741;  Williams  y,  Grif- 
fith, 18  L.  J.,  Exch.  210;  3  Exch. 
835,  S.  C;  Phillips  y.  Phillips, 

8  Hare,  299;  Bucimatter  y.  Rus- 
sell, 4  L.  T.  (N.  S.)  552;  Lee  y. 
WUmot,  85  L.  J.,  Ex.  176,  L. 
R.,  1  Ex.  864.  Bnt  the  acknow- 
ledgment mnst  be  made  for  the 
purpose  of  recognizing  the  debt. 
An  acknowledgment  made  in 
other  affairs  and  alio  inUtitu 
is  not  sufficient.  CoeherUl  y. 
Sparke,  1  H.  &  Colt  699;  Everett 
Y.  Robertson,  1  £.  &  E.  16;  Rowe 
Y.  Hopwood,  38  L.  J.,  Q.  B.  1; 
L.  R.,  4  Q.  B.  1. 

(z)  Leohmere  y.  Fleteher,  1 C. 
&  M.  623.  The  amount  may  be 
ascertained  by  extrinsic  eYidence. 
Bird  y.  Gammon,  3  Bing.  N.  C. 
883;  5  Scott,  218,  S.  C;  WoOer 
Y.  Laoy^  I  M.  &  6r.  54. 


^<^^>^^   ^^^^ 
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CHAPTEB      parol  evidence.    Where,  in  an  action  against  the  acceptor 

of  a  bill  of  exchange,  to  take  the  case  out  of  the  statute,  a 

letter  by  the  defendant,  promising  ^'to  pay  the  balance," 
was  produced,  but  the  letter  did  not  specify  its  amount,  the 
plaintiff  was  held  entitled  to  recover  nominal  damages  (a). 

Evidenoe  of  date.       The  date  of  a  letter  acknowledging  a  debt  may  be  supplied 

by  parol  evidence  (b). 


ConatnieUon. 


Hntaal  raoning 
aoGount. 


DevlBe. 


The  construction  of  an  ambiguous  written  document  given 
in  evidence,  to  save  the  statute,  is  for  the  courts  and  not  for 
the  jury  (c). 

Where  there  was  a  mutual  and  running  account  between 
the  plaintiff  and  the  defendant,  any  item  on  either  side 
within  six  years  would  formerly  have  taken  the  whole 
account  out  of  the  statute,  but  an  item  in  an  account  not 
mutual  would  \xQt(d).  But  since  Lord  Tenterden's  Act 
there  must  be  either  payment  by  the  defendant,  or  a  signed 
acknowledgment  {ey 

An  account  once  stated  is  within  the  statute  (y). 

A  devise,  in  trust  to  pay  a  particular  creditor,  will  take  a 
debt  out  of  the  statute  in  equity.  But  a  devise  for  the 
payment  of  debts  in  general  will  not  revive  a  debt  if  the 
Statute  has  run  out(^),  but  will,  in  equity,  prevent  the 
statute  from  running  out  (A).  In  a  recent  case,  Lord 
Brougham  held,  reversing  a  contrary  decision  of  Sir  John 
Leach,  M.  B.,  that  a  bequest  of  personal  estate  for  the  pay- 
ment of  debts  will  have  the  same  effect  (t). 


{a)  Dickinsim  v.  Hatfield,  1 
M.  &  Hob.  141;  5  C.  &  P.  46; 
S.  C;  see  X&nnett  r.  Milhank,  8 
Bing.  88;  1  M.  &  Scott,  102,  S.  C. 

(5)  Edmunds  y.  Downes,  2  C. 
&  M.  459. 

i6\  Morrell  v.  Frithy  3  M.  & 
W.  402.  Bnt  it  is  a  general  rule, 
that  parol  evidence  is  admissible 
to  explain  technical  terms  in  mer- 
cantile instmments,  though  the 
constmction  of  the  instrament  is 
for  the  Court ;  ibid.  Bommun  v. 
Horsey,  2  M.  &  Rob.  86.^ -^'^t^- 

(^)  Rathery  y.  Munmngs,  1  B. 
&  Ad,  16;  Cotes  y.  Harris,  B. 
N.  P.  149;  Oraneh  v.  Kirkman, 
Peake,  121 ;  Catling  y.  Should- 
ing,  6  T.  R.  193. 

(0)  WUHamsy.0Hffiths,2C,, 
M.  &  R.  45.    The  exception  of 


merchants'  accounts  applied  only 
to  an  action  of  account,  or  to  an 
action  on  the  case  for  not  account- 
ing. Inglis  V.  Haigh,  8  M.  &  W. 
769. 

(/)  Farrington  y.  Lee,  1  Mod. 
268 ;  Renew  y.  Axton,  Garth.  8 ; 
Chietly  y.  Bond,  4  Mod.  105 ; 
Tickell  V.  ShoH,  2  Ves.  sen.  289. 

(^)  Burke  y.  Jones,  2  Ves.  & 
B.  275;  Oulliver  v.  Gulliver,  1 
H.  &  N.  174. 

•  (A)  Hughes  v.  Wynn,  1  Turn. 
&  R.  307;  Hargreaves  v.  Mit^ 
ehell,  6  Madd.  326;  Moore  v.  iW« 
chell,  22  Beay.  172;  Jacquet  y. 
Jacquet,  27  Beay.  832. 

(i)  Jones  y.  Seott,  I  Rnss.  & 
M.  256.  But  see  Spong  y.  Wright, 
9  M.  &  W.  629. 
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As  a  debt  due  from  a  testator's  estate  may  exist,  and      chaftrb 
yet  the  executor  not  be  liable  to  pay,  a  mere  acknow- 


ledgment of  a  debt  by  an  executor  is   not  sufficient  to  Acknowiodg- 
take  a  debt  out  of  the  statute  ;  there  must  be  an  express  tm,   ^  ^^^~ 
promise  (A).     And  it  seems  that  a  part  payment  by  one 
executor  will  not  take  the  case  out  of  the  statute  as  against 
his  co-executor  (/). 

It  seems,  that  a  notice  in  the  newspaper,  by  a  personal  Notice  in  iiew»- 
representatiye,  that  he  will  pay  all  debts  justly  due  from  his  i*p®** 
testator,  will  prevent  a  debt  from  being  biurred  by  the  Statute 
of  Limitations  (m). 

A  payment  must  appear  to  be  the  payment  of  a  debt,  of  Part  payment 
the  debt  for  which  the  action  is  brought,  and  a  part  payment 
of  a  larger  sum  (n).  "  The  principle,"  says  Parke,  B.,  "  upon 
which  part  payldent  takes  a  debt  out  of  the  statute  b  that 
it  admits  a  greater  debt  to  be  due  at  the  time  of  the  part 
payment.  Unless  it  amounts  to  an  admission  that  more  is 
due,  it  cannot  operate  as  an  admission  of  any  still  existing 
debt"(o). 

Where  a  debtor  owes  his  creditor  some  debts  from  a  Appmprtation  of 
period  longer  than  six  years,  and  others  from  a  period  within  i»y»>aentB. 
SIX  years,  and  pays  a  sum  without  appropriating  it  to  any 
particular  debt,  such  payment  is  not  a  payment  on  account, 
to  take  out  of  the  Statute  of  Limitations  the  debts  due 
longer  than  six  years,  but  the  creditor  may  at  any  time 
apply  such  payments  to  the  debts  due  longer  than  six 
years  (/?). 


(A)  Tullock  y.  Ihmny  R.  & 
Moo.  416 ;  and  see  Atkins  t.  Tred- 
gold,  2  B.  &  C.  23;  3  D.  &  Ry. 
200,  S.  C;  Fordkam  t.  Wallii, 
22  L.  J.,  Chan.  548. 

(I)  Scholey  Y.  WaUon,  12  M. 
&  W.  510. 

(m)  Jones  y.  Soottf  1  Rnss.  & 
M.  253. 

(»)  Tippets  Y.  Hecme,  1  C,  M. 
&  R.  252;  4  Tjr.  772,  S.  C.  But 
the  snm  need  not  then  be  ascer- 
tained. Walker  y.  Butler^  25 
L.  J.,  Q.  B.  377 ;  6  E.  &  B.  506, 
S.  C  In  Bum  y.  Baultan,  16 
L.  J.,  C.  P.  97;  2  C.  B.  476,  it 
was  held  that  there  was  a  differ- 
ence between  a  debt  on  a  promis- 
Boiy  note,  and  a  debt  on  Aqtutntum 


meruit.  That,  therefore,  if  a 
payment  is  made,  less  than  the 
amount  of  the  note,  it  need  not  be 
proved  by  any  expressions  at  the 
time  of  payment  to  be  a  part  pay- 
ment; and  see  Worthiriffton  y. 
Y.  GrimsdUchy  7  Q.  B.  479. 

(o)  Worthington  y.  Cfrimsditeh, 
7  Q.  B.  479.  See  Gonan  y.  Ibrs- 
ter,  3  B.  &  Ad.  510. 

(^)  Mills  Y.  Ibwkes,  5  Bing. 
N.  C.  455;  7  Scott,  444,  S.  C; 
Waller  y.  Lacy,  9  L.  J.,  C.  P. 
217 ;  1  Scott,  186;  1  M.  &  Gr.  54, 
S.  C;  JVa#A  y.  Hodgson,  1  E^ay, 
650;  23  L.  J.,  Chan.  780,  S.  C.; 
bnt  see  25  L.  J.,  Chan.  186;  6  I)e 
G.,  M.  &  G.  474,  and  ante,  p.  225. 
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Payment  by  bill. 


Payment  by 
goods. 

Stamp  on  ac- 
knowledgruent. 


Rtatement  of 
aoGOont 


Payment  of 
int 


The  giving  of  a  bill  is  sufficient  as  a  payment  or  acknow- 
ledgment to  obviate  the  statute  (7).  But  the  drawing  of 
the  bill  is  payment  or  acknowledgment  at  the  time  of  the 
drawing,  and  not  at  the  time  of  the  payment  by  the 
drawee  (r). 

Goods  treated  as  money  are  a  sufficient  payment  («). 

An  acknowledgment,  made  necessary  by  the  statute 
9  Geo.  4,  c.  14,  is  exempted  by  the  eighth  section  from  the 
Stamp  Act,  to  which,  as  an  agreement,  it  would  otherwise 
have  been  subject  (jt).  But  if  it  amount  to  a  promissory 
note,  the  exempting  clause  does  not  apply,  and  a  stamp  is 
necessary  {u), 

A  mere  parol  statement  of  an  antecedent  debt  without 
any  new  contract  or  consideration  made  within  six  years 
before  action  brought,  does  not  constitute  a  sufficient  cause 
of  action  to  prevent  the  operation  of  the  Statute  of  Limita- 
tions (x).  But  where  there  are  cross  demands  of  which 
there  is  a  mutual  settlement  by  the  statement  of  a  balance, 
the  case  is  taken  out  of  the  statute  (y),  because,  as  observed 
by  Mr.  Baron  Alderson,  "  The  truth  is,  that  the  going 
through  an  account,  with  items  on  both  sides,  converts  the 
set-off  into  payments"  (z).  . 

Payment  of  interest  is  sufficient  to  take  the  principal  out 
th^  statute  {a)y  but  a  payment  of  principal  (except  in 


C.  &  P.  126. 

{y)  Ashhy  t.  James,  11  M.  & 
W.  642;  Worthinffton  v.  GrimS" 
ditch,  7  Q.  B.  479;  Potty.  Clegg, 
16  M.  &  W.  327;  16  L.  J.,  Exch. 
210. 

(z)  Bodyer  y.  Archer,  10  Exch. 
383;  AuMS  y.  Smith,  81  L.  J., 
Exch.  428 ;  Worthington  v.  Orvms^ 
ditch,  7  Q.  B.  479.  Sec,  however, 
Clark  y.  Alexander,  13  L.  J., 
C.  P.  1 33.  One  item  only  is  enough. 
Knoftles  y.  MitoheU,  18  East,  249; 
Highm^rre  v.  Primrose,  5  M.  &  S. 
66.  See  Lemere  y.  Elliott,  6  H. 
&  N.  666. 

(a)  Purdon  y.  Pwrdon,  10  M. 
&  W.  562;  Bamfield  y.  Tapper,  7 
Exch.  27;  Maber  y.  Maber,  36  L.  ^_ 

J.,  Ex.  70;  L.  R.,  2  Ex.  158.    ^uT^^U>^V 


(q)  Tumey  y.  JDodmell,  8  E.  & 
B.  136;  Irving  y.  Veitch,  8  M.  & 
W.  90. 

(r)  Oowan  y.  Ibrster,  8  B.  & 
Ad.  507. 

(i)  Hart  y.  Nash,  18  C,  M.  & 
B.  837;  Hooper  y.  Stevens,  7  C. 
&  P.  260;  4  Ad.  &  E.  71;  6  N.  & 
M.  686;  1  Har.  &  W.  480,  S.  C; 
and  see  as  to  the  eyidence,  Moore 
v.  Strong,  1  Bing.  N.  C.  441; 
Bodyer  v.  Archer,  10  Exch.  838. 

(t)  Morris  y.  Dixon,  4  Ad.  & 
E.  846;  6  N.  &  M.  488,  S.  C. 

{u)Jbnes  y.  Ryder,  4  M.  &  W. 
82;  Holmes  y.  Mackrell,  8  C.  B. 
N.  S.  789;  Parmiter  y.  Parmiter, 
SO  L.  J.,  Ch.  508,  per  Lord  Camp- 
bell 

(a?)  Jones  Y.  Ryder,  4  M.  &  W. 
82,  overruling  Smith  y.  Forty,  4 


Statute  of  Limitations, 


351 


the  case  of  bills  or  notes)  will  not  revive  a  claim  for  in- 
terest (ft). 
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Secondly,  as  to  the  time  when  the  acknowledgment  most  when  the  ac- 

he  mftflft  knoivledgment 

Except  in  the  cases  which  have  been  mentioned  of  devises 
and  bequests  for  the  payment  of  debts,  it  makes  no  difference 
whether  the  promise,  acknowledgment  or  payment  were 
made  before  or  after  the  expiration  of  six  years.  An  ac- 
knowledgment which  prevents  the  running  out  of  the  statute 
will  also  revive  a  debt  already  barred. 

It  was  formerly  held,  that  the  acknowledgment  might  be  Must  be  made 
after  action  brought  (c).     But  as  the  acknowledgment  is  ^„gh^"**'' 
now  considered  as  the  ground  of  action  and  the  subject  of 
the  declaration,  the  promise,  acknowledgment  or  payment 
must  clearly  be  before  action  brought  {d). 

Payment  of  money  into  Court  will  not  take  a  bill  or  note  Pa^-ment  of 
out  of  the  statute,  except  as  to  the  amount  paid  in  (c).  J^*JJJ^  *"^ 

Thirdly,  as  to  the  person  by  whom  the  promise,  acknow-  By  whom, 
ledgment  or  payment  may  be  made. 

It  may  be  made  by  an  agent  {f\  and  therefore  by  a  wife 
acting  as  agent  {g\  and  by  one  partner  even  after  dissolution 
of  the  partnership  (A),  if  he  makes  a  payment.  But  if  an 
agent  exceed  his  authority  in  making  the  payment,  it  will 


(J)  Colliery.  Willook,4  Bing. 
813;  12  Moore,  557,  S.  C;  BeaTi/ 
y.  Greenslade,  2  C.  &  J.  61. 

(c)  Yea  y.  Ibtiraker,  2  Burr. 
1099;  Lloyd  v.  Maund,  2  T.  R. 
760;  Rucker  y.  Hannay,  4  East, 
604,  n. 

(d)  Tanner  v.  /Smart,  6  B.  & 
C.  603;  9  D.  &  R.  649,  S.  C;  Hew 
V.  PeUet,  1  Ad.  &  E.  196;  8  N.  & 
M.  456,  S.  C. ;  Bateman  y.  Binder, 
8  Q.  B.  574. 

ie)  Reid  y.  JDickont,  5  B.  & 
Ad.  499;  2  N.  &  M.  869,  S.  C;  and 
see  Lang  v.  Oreville,  3  B.  &  C. 
10;  4  D.  &  B.  632,  S.  C. 

(/)  Burt  y.  Palmer,  6  Esp. 
145.  Bnt  an  acknowledgment  in 
writing,  signed  by  an  agent,  has 
been  held  insufficient.  Hyde  y. 
Johnson,  2  Bing.  N.  C.  776;  8 
Scott,  289,  S.  C.  8ed  quare. 
This   case,    howeyer,    has   been 


seyeral  times  recognized,  and  a 
question  has  eyer  been  made 
whether  a  written  acknowledg- 
ment, signed  by  one  of  seyeral 
partners  in  trade,  has  any  other 
effect  than  an  acknowledgment  by 
one  of  seyeral  ordinary  joint  con- 
tractors. C^rk  y.  Alexander,  18 
L.  J.,  C.  P.  188.  But  now  by  19 
&  20  Vict  c.  97,  8.  18,  the  signa- 
ture of  an  agent  suffices. 

(^)  Evidence  of  admissions  by 
an  agent  may  be  admissible  with- 
out (^ling  the  agent.  Paletharpe 
y.  Furnish,  2  Esp.  511;  Anderson 
y.  Sanderson,  2  Stark.  204;  Holt, 
N.  P.  C,  591,  S.  C;  Gregory  v. 
Parker,  1  Camp.  394;  but  see 
Gibson  y.  Baghott,  5  C.  &  P. 
211. 

(A)  Wood  y.  Braddick,  1  Taunt 
104. 
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not  take  the  debt  out  of  the  statute  (t).  It  may  be  made  by 
an  infant  for  necessaries  (k).  Payment  of  interest  by  an 
indorser  of  a  promissory  note  does  not  take  the  note  out  of 
the  statute  as  against  the  maker  (l). 

The  9  Geo.  4,  c.  14,  introduced,  as  we  haye  seen,  a  dis- 
tinction between  acknowledgments  and  promises  by  words 
only  (m),  and  payments.  The  former,  in  the  case  of  joint 
contracts,  affected  only  the  part)r  acknowledging;  the  latter 
retained  their  former  effect. 

Where  there  is  a  joint  contract,  the  parties  were,  under  the 
old  Statute  of  Limitations,  respectively  agents  for  each  other 
in  respect  of  that  contract,  till  the  joint  liability  had  deter- 
mined (n).  In  a  joint  action,  therefore,  against  the  makers 
of  a  joint  and  several  promissory  note,  a  payment  by  one 
would  have  revived  the  debt  against  the  otiiers  (o).  So,  if 
the  action  had  been  brought  against  one  alone,  payment  by 
his  companion  would  have  bound  the  defendant  (/>),  though 
made  fraudulently  {q).  And  it  made  no  difference  that  the 
statute  had  run  out,  when  the  payment  by  the  other  joint 
contractor  was  made  (r).  But  after  the  joint  liability  had 
been  determined  by  the  death  of  one  of  the  parties,  payment 
by  the  survivor  would  not  have  taken  the  note  out  of  the 
statute  against  the  executors  of  the  deceased  («);  nor  would 
a  payment  by  the  executor  of  the  deceased  have  affected  the 
survivor  {t).  And  it  has  been  held,  that  nothing  short  of  an 
express  promise  will  take  a  debt  out  of  the  statute  against 
an  executor  {u).  And  if  the  plaintiff  rely  on  a  payment^  it 
must  distinctly  appear  that  the  payment  was  made  by  the 
executor  in  his  representative,  and  not  in  his  personal, 
capacity  (a;).    And  it  seems  that  payment  by  one  executor 


(i)  LinseU  v.  Bontor,  2  Bing. 
N.  C.  241;  2  Scott,  399,  S.  C. 

(ft)  Williru  Y.  &mUh,  4  £.  & 
B.  180. 

(V)  Harding  y.  JEdgeounibe,  28 
L.  J.,  Exch.  818. 

(«»)  As  to  the  effect  of  an  ac- 
knowledgment bj  an  executor,  see 
Fordham  v.  WallU,  22  L.  J.,  Chan. 
648.  See  Emery  v.  Day,  1  C,  M. 
&  R.  249;  4  Tyr.  695,  S.  C. 

{n)  Wood  V.  Braddiek,  1  Taunt. 
104. 

(o)  Perham  t.  Raynal,  2  Bing. 
806 ;  9  Moore,  666,  S.  C.  Thou^ 
made  by  a  partner  after  a  dissolu- 
tion of  partnership.  Ooddard  v. 
Ingram,  12  L.  J.,  Q.  B.  9;  3 Q.  B. 
839,  o.  C. 


(j?)  Whitcamb  y.  Whiting, 
Doug.  629,  oyermling  Bland  y. 
Hatelrig,  2  Vent.  161;  and  see 
Burleigh  y.  Stott,  8  B.  &  C.  36; 
2  M.  &  R.  93,  S.  C. 

ig)  Goddard  y.  Jngram,  3  Q. 

B.  839. 

(r)  Channell  y.  Bitchburn,  5 
M.  &  W.  494. 

(«)  Atkins  y.  Tredgold,  2  B.  & 

C.  23;3D.  &R.  200,  S.  C. 

( t)  Slater  y.  Lawson,  1  B.  & 
Ad.  396. 

iiC)  Tullock  y.  Bunn,  1  R.  & 
M.  416. 

(a?)  Soholey  y.  Walton,  12  M. 
&  W.  610;  see,  howeycr,  Ch^ffin 
y.  Ashby,  2  Car.  &  K.  139. 
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would  not  of  itself  have  taken  the  case  out  of  the  statate  as 
against  his  co-executor  (y).  When  one  of  two  makers  of  a 
joint  and  several  note  made  his  companion  his  executor, 
and  died,  and  the  survivor  afterwards  paid  interest  on  the 
note  out  of  his  own  pocket,  this  being  an  acknowledgment 
in  his  personal,  and  not  in  his  representative,  capacity,  was 
held  not  to  revive  the  debt  as  against  the  executors  (2;  >. 
But  the  executors  of  the  deceased  were  bound,  if  the  pay- 
ment were  made  by  the  survivor  before  the  death  of  their 
testator  (a). 

So,  where  a  joint  note  was  made  by  a  man  and  a  woman, 
and  the  woman  afterwards  married,  and  a  joint  action  was 
bronght  against  husband  and  wife  and  the  other  maker, 
laying  the  promise  by  the  other  maker  and  the  woman  dum 
sola,  and  the  defendants  pleaded  that  the  action  did  not 
accrue  within  six  years,  evidence  of  a  promise  by  the  other 
maker  after  the  marriage  was  held  to  be  out  of  the  issue  (6). 

The  distinction,  however,  between  the  operation  of  pay-  statat«  19  &  20 
ments  ^and  acknowledgments,  is  abolished  by  the  19  &  20  ^^^^  ^  ^^* 


(y)  Ibid. 

(2)  Atkint  y.  Tredgold,  2  B.  ft 
C.  28;  3  D.  &  Ry.  200,  S.  C. 

(a)  Burleigh  r.  Stotty  8  B.  & 
a  36;  2  M.  &  By.  93,  S.  C. 

(ft)  IHttam  V.  Faster,  1  B.  &  C. 
248;2D.  &Ry.863,S.C.  When 
a  single  woman  gives  a  promissoiY 
note  and  marries,  and  the  note  is 
more  than  six  years  old,  there  are 
great  difficalties  in  suing,  although 
acknowledgments  and  payments 
have  been  made  within  the  six 
years,  bat  after  marriage.  A  hns- 
band  can  only  be  sned  for  the  debt 
of  his  wife  dum  tola  daring  cover- 
tore;  Com.  Dig.  Baron  and  Feme, 
G.  2 ;  and  therefore  a  promise  hy 
him  to  pay  would  extend  his  lia- 
bility, and  is  void  unless  upon  a 
new  consideration.  Mitchinson 
y.  Hewson,  7  T.  B.  348.  An  ac- 
knowledgment or  payment,  there- 
fore, by  the  husband,  would  iv>t 
suffice.  An  acknowledgment  or 
promise  by  the  husband  and  wife, 
or  by  the  wife  alone,  could  have 
no  operation,  the  wife  being  incom- 
petent to  contract  Morris -7,  NaT' 
folk,  1  Taunt.  212.  If  the  hus- 
band's promise  were  considered  as 

B. 


a  promise  to  pay  during  ooverture, 
it  would  still  extend  his  liability, 
for  an  action  for  not  paying  during 
coverture  would  lie  after  the  co- 
verture. If ,  as  a  promise  to  pay, 
provided  judgment  be  recovered 
during  coverture  (for  tiie  judg- 
ment fixes  the  husband  with  the 
debt,  Com.  Dig.  Baron  and  Feme, 
B.  2),  it  would  still  be  subject  to 
these  exceptions:  first,  there  would 
be  no  cause  of  action  till  judg- 
ment recovered,  which  is  absurd ; 
secondly,  the  jud^ent  in  such  an 
action,  being  against  the  husband 
alone,  would  charge  him  to  a 
greater  extent  than  a  judement 
against  husband  and  wife;  ror,  on 
a  joint  judgment,  if  the  husband 
survive,  real  execution  would  be 
against  his  wife's  lands  as  well  as 
his ;  and  if  the  wife  survive,  per- 
sonal execution  would,  it  is  con- 
ceived, survive  against  her,  and 
real  execution  would  still  be  joint, 
whereas  on  a  judgment  against 
the  husband  alone  he  is  subject, 
notwithstanding  his  pre-decease, 
to  personal  execution,  and  has  no 
oontribntion  in  real  execution. 

A  A 
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Vict.  c.  97,  B.  14,  which  statute  restrains  the  effect  of  the 
acknowledgment  implied  from  payment  and  confines  it  to 
the  party  making  it,  as  the  9  Geo.  4,  c.  14,  had  restrained 
the  effect  of  an  express  acknowledgment.  But  the  statute 
is  not  retrospective  (c). 


lu  cases  of  bank- 
itiptcy  and 
insolvencj. 


It  has  hcen  held,  that  pajnment  of  a  dividend  under  a  com- 
mission of  bankruptcy  against  one  of  two  makers  of  a  joint 
and  several  note  would  take  the  note  out  of  the  statute 
against  the  solvent  maker  {d).  But  that  is  doubtful,  for  it 
has  since  been  more  correctly  held  that  payment  of  a  divi- 
dend by  the  assignees  of  an  insolvent  will  not  take  a  note 
out  of  the  statute  as  against  his  co-makers,  for  there  is  no 
acknowledgment  of  more  being  due  (e). 


To  Trhom. 


Fourthly,  as  to  the  person  to  whom  the  acknowledgment, 
promise  or  payment  must  be. 

It  has  been  held,  that  the  acknowledgment  or  promise 
need  not,  in  point  of  fact,  be  made  to  the  plaintiff  but  may 
be  made  to  a  stranger  {f).  Therefore,  a  letter  by  one  joint 
and  several  maker  of  a  promissory  note  to  another,  has  been 
decided  to  take  the  note  out  of  the  statute  as  against  the 
writer  (^);  and  from  the  cases  above  cited,  it  should  seem 
it  would,  before  the  9  Greo.  4,  c.  14,  have  had  the  same  effect 
as  against  the  other  maker  to  whom  it  was  addressed.  So 
also,  in  an  action  by  indorsees  against  acceptors  of  a  bill,  a 
deed  between  the  acceptors  and  third  persons,  reciting  that 
the  bill  was  outstanding  and  unpaid,  was  held  to  take  it  out 
of  the  statute  (A).  So  an  acknowledgment  to  a  prior  holder 
of  a  bill  or  note,  enures  to  the  benefit  of  a  subsequent 
holder  (t).     So  a  payment  to  an  administrator,  under  void 


(p)  Jackson  y.  Woolley,  27  L. 
J.,  Q.  B.  448.  This  statute  had 
been  held  to  be  retroflpective,  and 
to  take  away  the  effect  of  a  pay- 
ment by  a  joint  contractor  as 
against  his  companion,  thongh 
made  before  the  statute;  Thomp- 
son Y.  Waithman,  26  L.  J.,  Chan. 
134}  Jackson  v.  Woolley,  27  L. 
J.,  Q.  B.  181. 

(rf)  Davies  v.  Edwards,  21  L. 
J.,  Exch.  4. 

(«)  Jackson  v.  Fairhank,  2  H. 
Bl.  340,  recognized  in  Perham  v. 
Maynalf  2  Sing.  806;  9  Moore, 


656,  S.  C. ;  bnt  see  Brandram  y. 
WhaHony  1  B.  &  Al.  463. 

(/)  Peters  y.  Bron>n,  4  Esp. 
46.  As  to  payment  to  an  agent 
of  the  holder,  see  Megginson.  v. 
Harper,  2  C.  &  M.  322}  4  Tyr. 
94,  S.  C. 

{g)  Halliday  y.  Ward,  3  Camp. 
32. 

(K)  Mountstephen  y.  Brooke,  1 
B.  &  Aid.  224. 

(i)  Oale  y.  Capem,  1  Ad.  k 
Ell.  102;  3  N.  &  M.  863,  S.  C; 
see,  howeyer,  Oripps  y.  Davis,  12 
M.  &  W.  169. 
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letters  of  administration,  will  take  a  note  out  of  the  statute 
in  an  action  by  an  administrator  under  valid  letters  (k). 


CHAPTER 
XXVI. 


Lastly,  as  to  the  evidence  by  which  a  promise,  acknow-  what  evidence 
ledgment,  or  payment  must  be  proved,  in  order  to  its  taking  theadm^icdg- 
a  debt  out  of  the  statute.  m<a^t. 

Where  the  same  debt  is  secured  by  different  instruments 
payment  of  interest  on  one  will  take  the  others  out  of  the 
statute  (/). 

The  statute  9  Geo.  4,  c.  14,  requires  that  an  acknowledg-  signatare  of 
ment  or  promise  by  words  only  should  be  in  writing,  signed  £[/  *^^^®' 
by  the  party  chargeable  («»). 

It  was  formerly  held,  that  a  promise  or  payment  could  Effect  of  rerbai 
not  be  proved  by  a  verbal  or  unsigned  written  acknowledg-  ^'^™*«^<>**- 
ment  (n).     But  it  was  also  held,  that  the  appropriation  of 
the  payment  to  a  particular  debt  might  (o).     Payment  may, 
however,  now  be  proved  like  any  other  fact  (/?). 

This  part  of  the  statute  is  retrospective,  and  therefore  an  statute  retro- 
oral  acknowledgment  or  promise,  though  made  before  1st  'p®*^^^ 
January,  1829,  when  the  statute  came  into  operation,  is  in- 
admissible in  evidence  (^). 

Entries  on  the  bill,  of  payment  of  interest  or  principal,  in  Entries  on  the 
the  handwriting  of  the  plaintiff,  were  formerly  evidence  to  ^^' 
take  the  debt  out  of  the  statute  ;  but  now  the  9  Geo.  4, 
c.  14,  s.  3,  enacts,  that  no  indorsement  or  memorandum  of 
any  payment,  written  or  made  after  the  1st  January,  1829, 
upon  any  promissory  note,  bill  of  exchange  or  other  writing, 
by  or  on  behalf  of  the  party  to  whom  such  paymenf  shall  be 
made,  shall  be  deemed  sufficient  proof  of  such  payment,  so 
as  to  take  the  case  out  of  the  operation  of  the  statute.     It 


(k)  Clark  v.  Hooper f  10  Bing. 
480 ;  4  Moore  &  S.  363,  S.  C. 

(0  Dowling  y.  Fiordy  11  M.  & 
W.  329. 

(jn)  See  ante,  p.  346. 

In)   Willis  V.  Newham^  3  Y. 

6  J.  618;  Baildon  v.  Walton,  1 
Exch.  632 ;  Waters  r.  Tompkins, 
2  C,  M.  &  R.  723 ;  1  Tyr.  &  Gr. 
137,  S.  C;  Bayley  v.  Askton^  4 
P.  &  D.  204;  Jkaghee  t.  O'Neily 

7  M.  &  W.  531;  see,  however. 


Ea^wood  y.  Savtlle,  9  M.  &  W. 
615. 

{o)  Waters  v.  Tompkins,  supra; 
Bevan  v.  Oething,  3  Q.  B.  740 ; 
Baildon  v.  Waltan,  1  Exch.  632. 

( p)  Cleave  y.  JoneSy  in  error,  6 
Exch.  573. 

(jq)  Tomler  y.  Chatterton,  6 
Bing.  268;  3  M.  &  P.  619,  S.  C; 
Billiard  y.  Zenard,  Moo.  &  M. 
297. 
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STATUTE  IS 
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ADVANTAGE 
OP. 


Form  of  pic*. 


may  now,  therefore,  be  advisable  that  any  indorsement  of 
payment  of  interest,  or  part  payment  of  principal,  should 
be  written  by  the  debtor  and  signed  by  both  parties  ;  signed 
by  the  creditor,  as  evidence  in  favour  of  the  debtor  ;  written 
and  signed  by  ike  debtor,  to  keep  the  security  alive  in  &.vour 
of  the  creditor. 

Indorsements  of  the  payment  of  interest  are  presumed  to 
have  been  written  at  the  time  they  bear  date  (r). 

As  an  entry  by  a  person  deceased  against  his  interest  is 
evidence  in  an  action  brought  by  his  personal  representatives, 
such  an  entry  of  payment  of  interest  is  admissible  in  an 
action  by  them  on  a  bill  or  note  for  the  purpose  of  proving 
payment.  But  if  the  entry  be  on  the  bill  or  note  itself, 
payment  so  proved,  though  admissible,  would  not  by  tho 
express  words  of  the  statute  be  sufficient  to  take  the  debt 
out  of  the  statute.  Yet  if  the  entry  were  on  some  other 
paper  it  seems  it  would  not  only  be  admissible  but  sufficient. 
Por  the  expression  '<  other  writing  "  in  the  statute  only  means 
any  other  writing  containing  the  contract  ( «). 

Eighthly,  as  to  the  mode  in  which  the  statute  is  to  be  taken 
advantage  of. 

A  public  act  need  not  in  general,  before  the  recent  altera- 
tions of  the  law  (f),  have  been  pleaded.  But  to  this  rule 
(except  in  an  action  of  ejectment)  the  Statute  of  Limitations, 
21  Jac.  1,  c.  16,  was  an  exception.  It  was  once  held,  that 
the  statute  need  not  be  pleaded  where  it  appeared  on  the 
face  of  the  declaration  that  the  plaintiff  was  too  late(«). 
But  it  was  afterwards  settled  that  it  must,  even  in  that  case, 
be  pleaded ;  for  peradventure  the  plaintiff  may  be  within 
one  of  the  saving  clauses  (x). 

It  must  now  be  pleaded  in  all  cases. 

There  are  two  modes  of  pleading  the  Statute  of  Limita* 
tions :  '*  That  the  defendant  did  not  undertake  within 
six  years  ;  " — *'  that  the  action  did  not  accrue  within  six 
years  "  (y). 


(r)  Smith  v.  Battens,  1  M.  & 
Bob.  841. 

(«)  Bradley  y,  James,  22  L.  J., 
C.P.  193;  13  C.  B.  822,  S.  C. 

(t)  B.  H.  T.  4  Will.  4. 

lu)  Brown  v.  Hancock,  Cro. 
Car.  116. 

(x)  Mamkinas  y.  Billhead,  Cro. 
Car.  464;  FucMe  y.  Moor,  1  Vent 


191;  Zee  y.  Rogers,  1  Lev.  110; 
Gould  y.  Johnstyn,  2  Ld.  Bajm. 
888. 

(y)  Before  the  Uniformity  of 
Process  Act,  the  plaintiff  might 
(except  in  actions  by  original)  at 
his  election,  haye  treated  either 
the  writ  or  the  bill  as  the  com- 
mencement of  the  suit,  and  there^ 


Statute  of  LimitcUiom. 


357 


Wherever  the  contract  is  executory,  the  former  plea  is      chaptrb 
badC^).  ^^^^- 

The  latter  form  is  the  safest  and  best  plea  in  all  actions, 
whether  on  contracts  or  for  wrongs  (a). 

To  a  plea  of  set-ofi,  the  Statute  of  Limitations  must  be  Bopiicadon  to  a 
replied  specially  (b).  p^*  ^'  ~*^ 

A  replication  of  the  statute  admits  all  the  facts  alleged  in  whatarepUca- 
the  plea,  and  only  raises  the  question  whether  the  cause  of  iSSutoSunita. 
set-off  accrued  to  the  defendant  within  six  years  (c).  Thus, 
where  tlie  defendant  pleaded  that  the  plaintiff  had  given  his 
promissory  note  to  C,  that  C.  was  dead,  and  that  P.  was 
C.'s  administrator,  who  had  before  the  action  indorsed  the 
note  to  the  defendant,  and  the  plaintiff  replied  that  the 
cause  of  set-off  had  not  accrued  to  the  defendant  within  six 
years,  it  was  held  that  all  the  facts  stated  in  the  plea  were 
admitted  (e?). 

A  replication  in  assumpsit  to  a  plea  of  the  statute  must  be  BepUcation  to  a 
consistent  with  the  promises  laid  in  the  declaration.    For  Satnto."*^ 
example,  if  the  original  promise  were  absolute,  the  promise 
laid  in  the  replication  must  not  be  conditional  (e). 

The  plaintiff  may  reply  to  a  plea  of  the  statute,  that  he  Replication  of 
is  within  the  saving  clause,  or  rather  such  parts  as  are  un-  ^®,;5el!°* 
repealed. 

Lastly,  independently  of  the  statute,  if  a  note  be  twenty  when  inde- 
years  old  (y),  it  will  be  presumed  to  have  been  paid,  in  the  pemdently 


fore  might  haye  pleaded  that  the 
action  did  not  accrue  within  six 
years  hef ore  the  exhibiting  of  the 
bill,  or  before  the  commencement 
of  the  soit,  and  the  latter  is  the 
proper  mode  of  pleading  now.  C. 
L.  P.  Act,  1852,  Sched.  (B.) 

A  writ  should  not  be  replied 
specially,  bnt  given  in  evidence. 
JDiekenton  y.  Teague,  1  C,  M.  & 
B.  241. 

(2)  Oould  y.  JohniOHy  2  Salk. 
422;  2  Ld.  Rajm.  888,  S.  C. 

ia)  ]  Saund.  33,  /.  A  plea 
stating  that  a  debt  accrued  more 
than  SIX  years  ago,  without  stating 
that  it  did  not  accrue  within  the 


sixyearB,  is  bad.  Bushy.  Martin, 
2  H.  &  Colt.  311. 

(()  Chappie  Y,Durtton,  1  C.  & 
J.  1. 

{0)  Gale  y.  Oapern,  1  Ad.  & 
Ell.  102 ;  8  N.  &  M.  863,  S.  C. 

id)  Ibid. 

(e) Tanner  y.  Smart,  6  B.  &  C 
606;  9  D.  &  Ry.  649,  8.  C;  Hay- 
dan  y.  Williams,  7  Bmg.  168;  4 
M.  &  P.  811,  S.  G 

(/)  Such,  for  two  hundred 
years,  has  been  the  common  law 
as  to  a  bond.  The  defence  was 
introduced  into  Ireland  by  statute 
8  Geo.  1,  c.  4,  and  into  England 
by  the  3  &  4  WUI.  4,  c.  42,  s.  3. 
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^xxVi^"      absence  of  circumstances  tending  to  repel   the  presump- 
tion {g). 


OP  THE  BTA-         The  lapse  of  thirteen  years  has  been  held  sufficient  to  raise 
' '     "     a  presum 

BAB.  ^^*®  (^)- 


TUTE,  LAPSE     ^  prosumptiou  of  the  repayment  of  a  loan  not  secured  by  a 


0)  Ih^ffield  T.  Creed,  6  Esp.  (h)  Cooper  y.  Turner,  2  Stark. 

52.  497. 
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OP  THE  LAW  OF  SET-OFF  AND  MUTUAL  CREDIT 
IN  RELATION  TO  BILLS  AND  NOTES. 


Nature  of  Set-off 
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When   the   mutual  Credit 

Unknown  to  the  Common 

must  have  existed  .        .  364 

Law      .... 

360 

Fraudulent  Set-off     .        .  365 

Recognized  in  Equity 

360 

Attempt  to  deprive  of  Set-off  366 

Introduced  by  Statute 

360 

Mutual  Credit      .        .  366 

Division  of  the  Subject 

361 

Need  not  be  of  Money        .  366 

The  General  Statutes 

The  Debts  need  not  be  due,  366 

OF  Set-off  . 

361 

Mutual  Credit  need  not  be 

The  Sums  to  be  set  off  must 

intended         .        .        .367 

be  Debts 

361 

Breach  of  Trust        .        .  367 

Legal  Debts 

361 

Does  not  extinguish  a  Lien  367 

Subsisting  Debts 

362 

How  mutual  Credit  is  to  be 

Actually  due     . 

362 

taken  Advantage  of       .  368 

And  at  Time  of  Trial 

362 

How  under  Companies  Act  368 

Mutual     .        .        .        . 

362 

Set- OFF  in  Equity         .  368 

Statutes  PermissivSy  not  Im- 

Of Cases  where  a  Sti- 

perative 

363 

pulation,     not    the 

Pleading  .        .        .        . 

364 

Subject  of  a  Set-off, 

Set-off  in  Bankruptcy 

364 

IS  A  Bar  to  the  Ac- 
tion     .        .        .        .369 

CoMPENSATio,  in  the  Roman  law,  corresponds  with  set-off      chapter 
in  the  English  law :    but  the  provisions  in  the  civil  law,        xxvn. 


for  setting  one  demand  against  another,  are  more  liberal  and  Katnn  of  set-off. 
extensive  than  in   ours.     Compensatio   is   defined  bj  the 
civilians,  debiti  et  crediti  inter  se  contributio  (a). 

Set-off  signifies  the  subtraction,  or  taking  away  of  one 
demand  from  another  opposite  or  croBS  demand,  so  as  to 
extinguish  the  smaller  demand  and  reduce  the  greater  by 
the  amount  of  the  less,  or  if  the  opposite  demands  are  equfd, 
to  extinguish  both.  It  was  also,  formerly,  sometimes  called 
stoppage,  because  the  amount  sought  to  be  set  ofiT  was 
stoppedy  or  deducted  from  the  cross  demand. 

Set-off  is  in  all  cases  useful  to  prevent  circuity  of  action  : 
but  where  one  of  the  parties  is  dead,  insolvent,  bankiTipt,  or 
removed  beyond  the  jurisdiction  of  the  English  Courts,  it  is 
absolutely  necessary,  to  prevent  gross  injustice. 


{a)  Big.  16,  2, 1. 
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Unknown  to  the 
common  law. 


Recognized  In 
equitj. 


Yet  it  should  seem  that  set-off  is  unknown  to  the  common 
law,  perhaps  because  it  was  thought  very  inconvenient  to 
try  two  cross  demands  in  a  single  action,  and  because,  in  the 
early  stages  of  our  jurisprudence  and  commerce,  its  necessity 
was  not  so  apparent.  Some  writers  have  indeed  held,  that 
there  is  such  a  thing  as  a  set-off  by  action  at  common 
law  (h)  'y  but  it  is  conceived  that  the  authorities  cited  in 
support  of  this  doctrine  are  cases  rather  of  conditional  con- 
tract, or  of  payment,  than  of  set-off.  It  is  true  that  Lord 
Mansfield  says  {c\  that  ''where  the  nature  of  the  transaction 
consists  in  a  variety  of  receipts  and  payments,  the  law  allows 
the  balance  only  to  be  the  debt ;"  but  that  is,  because  the 
entries  on  each  side  of  an  account  current  are  by  the  usage 
and  understanding  of  trade  mutual  payments  rather  than 
mutual  cross  demands. 

Where,  indeed,  parties  agree  that  mutual  debts  shall  be 
set  off,  that  agreement  amounts  to  payment.  But  the  law 
itself  does  not  apply  mutual  payments  in  extinguishment  of 
each  other  [d). 

But  though  the  practice  of  set-off  was  unknown  to  courts 
of  law  before  the  statutes,  it  was  recognized  in  courts  of 
equity  long  before  (e)  :  and  the  want  of  it  at  law  was  found 
productive  of  great  injustice.  '*  The  natural  sense  of  man- 
kind," says  Lord  Mansfield,  '<  was  first  shocked  at  this  doc- 
trine in  the  case  of  bankrupts ;  they  thought  it  hard  that  a 
person  should  be  bound  to  pay  the  whole  that  he  owed  to  a 
bankrupt,  and  receive  only  a  dividend  of  what  the  bankrupt 
owed  him." 


Introdncod  by 

statute. 


This  defect,  therefore,  was  supplied  in  the  case  of  bank- 
ruptcy, by  the  statute  4  Anne,  c.  17  (/).  Afterwards  by 
the  statutes  of  Gko.  2,  the  same  equitable  provision  was 
made  for  the  set-off  of  debts  generally  in  the  courts  of  law, 
and  especially  afler  the  death  of  one  of  the  parties.  Then 
the  Lords'  Act,  and  the  Acts  for  the  Relief  of  the  Insolvent 
Debtors,  adopted  the  same  provision ;  and,  lastly,  the  courts 
of  law,  anxious  to  do  justice  at  the  termination  as  well  as  at 


{h)  Montagne  on  Set-off,  pp.  1, 
2. 

(o)  Oreen  v.  Farmer ^  1  W.  Bl. 
651 ;  4  Burr.  2214,  S.  C. 

{d)  See  the  American  antho- 
rities,  Byles  on  Bills,  5th  Ameri- 
can ed.  p.  530. 

i^e)  In  equity  if  there  be  cross 
demands  and  one  demand  be 
equitable,   and    the  other  legal, 


there  is  set-off,  if  there  would 
haye  been  set-off  at  law,  had  both 
the  demands  been  legal.  JFk'ee- 
man  y,Lonuu,  9  Hare,  109;  Ooch- 
rane  v.  Gheen,  30  L.  J.,  C.  P.  97; 
9  C.  B.,  N.  S.  443,  S.  C;  Wilson 
T.  Gabriel,  4  B.  &  Smith,  243. 

{/)  Green  y.  Farmer,  1  W.  Bl. 
651 ;  4  Burr.  2214,  S.  C. 
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the  commencemeiit  of  a  suit,  in  the  exercise  of  their  equit- 
able jurisdiction  over  their  respective  suitors,  have  allowed 
the  set-o£f  of  costs  and  judgments. 


CHAPTKB 

xxvu. 


In  examining  the  subject  of  set-off  and  mutual  credit,  in  Dtvision  of  uie 
its  relation  to  negotiable  instruments,  let  us  consider,  first,  ■"^i'*'- 
the  provision  of  the  general  statutes  of  set-off;  secondly,  of 
the  Bankrupt  Act,  and  the  Acts  for  the  Relief  of  Insolvent 
Debtors  ;  and  thirdly,  the  doctrine  of  the  Courts  of  equity. 
The  fourth  branch  of  the  subject,  Lmean  the  set-off  of  costs 
and  judgments  in  different  Courts,  is,  perhaps,  foreign  to 
the  design  of  this  Treatise  ;  but  it  may  be  proper  to  notice, 
lastly,  a  few  cases,  in  which  a  stipulation,  though  not  pro- 
perly the  subject  of  a  set-off,  is  yet  held  to  be  a  bar  to  the 
action. 

First,  The  general  statutes  of  set-off  are,  the  2  Geo.  2,  the  oenebal 
c.  22,  s.  13,  and  the  8  Geo.  2,  c.  24,  s.  4.    These  statutes  statutes  of 
only  give  a  set-off  in  case  of  mutual  debts  ;  that  is,  of  ascer-  sbt-ob». 
tained  money  demands  (^). 

Hence  it  follows,  that  there  can  be  no  set-off  unless  the  The  sams  to  to 
demand  for  which  the  action  is  brought,  and  the  counter-  J^,^™"^** 
demand  sought  to  be  set  off,  are  both  of  them  debts  properly 
so  called.  Therefore,  there  can  be  no  set-off  at  all  to  an 
action  in  form  ex  delicto^  as  trover,  nor  to  an  action  ex  con- 
iractUf  unless  brought  for  a  liquidated  sum  (A).  Therefore, 
also,  a  guarantee  cannot  be  set  off  (t). 

The  subject  of  set-off  at  law  must  be  a  legal,  and  not  a  i^«i  debts. 
mere  equitable  debt ;  and,  therefore,  the  assignee  of  a  bond 
cannot  set  off  the  amount  secured  by  that  instrument  (A), 
but  the  indorsee  or  assignee  of  a  bill  or  note  may  set  it  ofi^ 
because  negotiable  instruments  are  assignable  at  law. 


(^)  Though  secured  bra  penalty, 
8  Geo.  2,  c.  24,  s.  5.  See  Collins 
V.  CoUiiUy  2  Barr.  820;  Lee  t. 
Letter,  7  C.  B.  1008. 

(A)  In  America  it  has  been  held 
that  damages  are  unliquidated 
where  Uiere  is  no  criterion  pro- 
vided by  the  parties,  or  by  the 
law  operating  on  the  contract,  by 
which  to  ascertain  the  amonnt. 
Bat  in  Pennsylvania  and  Illinois 
an  nnliqoidated  cross  demand, 
arising  £rom  a  distinct  contract, 


may  be  set  off.  This  arises  from 
the  absence  of  a  separate  adminis- 
tration of  equity.  Byles  on  Bills, 
5th  American  ed.  p.  526. 

(i)  Cramford  t.  Stirling,  4  Esp. 
207;  Morley  y.  Inglis,  4  Bing.  N. 
C.  58 ;  5  Scott,  814,  S.  C.  See 
Orampton  y.  Walker,  80  L.  J., 
Q.  B.  19. 

(A)  Wake  V.  nnkler,  16  East, 
86.  Bat  an  equitable  debt  may 
be  set  off  by  an  equitable  plea. 
See  ante,  p.  360,  n.  (e). 
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Subsisting  debts. 


Dno  at  the  com- 
mencement of 
the  suit. 


And  at  the  time 
of  M&l. 


Mutual. 


It  must  be  a  subsistiDg  legal  debt;  therefore,  a  debt 
barred  bj  the  Statute  of  Limitations  cannot  be  set  off  (/). 
So  a  debt,  satisfied  in  contemplation  of  law  bj  a  discharge 
of  the  debtor  out  of  execution,  cannot  be  set  off  (m).  But 
the  defendant  may  set  off  a  debt  due  to  him,  thougn  he  have 
obtained  a  verdict  against  the  plaintiff  in  a  former  action  (n), 
or  a  judgment,  or  though  he  have  even  taken  him  in  exe- 
cution, if  the  debtor  has  not  been  discharged  (o).  But  the 
debt  to  be  set  off  need  not  necessarily  be  one  for  which  an 
action  could  be  brought.  Therefore  an  unsigned  attorney's 
bill  may  be  set  off  (j^).  'And  the  debt  must  exist  not  only 
at  the  commencement  of  the  action,  but  at  the  time  of  plea 
pleaded,  and  the  plea  must  aver  that  the  plaintiff  still  is  in- 
debted to  the  defendant  (^). 

The  demand  must  have  been  a  debt  strictly  so  called ; 
that  is,  a  debt  actuallv  due  and  payable  at  the  commence- 
ment of  the  action  (r).  Therefore  a  bill  or  note  cannot  be 
set  off  unless  due,  and  in  the  defendant's  hands  before  the 
issuing  of  the  writ  («). 

And  it  must  be  a  debt  still  due  at  the  time  of  trial. 
Therefore  it  may  be  replied  that  since  the  plea  the  plaintiff 
has  paid  the  debt  {t). 

The  debts  must  be  mutual ;  for  the  statutes  only  autho- 
rize the  setting  off  of  mutual  debts. 

Therefore,  in  the  case  of  partnership  debts,  if  the  firm  sue, 
only  a  debt  due  from  all  the  partners  can  be  set  off.  So,  if 
the  firm  be  sued,  they  cannot  set  off  a  debt  due  to  one  or 
more  of  the  partners,  but  not  to  all  (u).  But  one  partner 
may  settle  a  debt  due  to  the  firm,  by  setting  off  against  it  a 
debt  due  from  himself  (a;),  and  though,  as  it  seems,  he  should 
in  so  doing  be  acting  in  fraud  of  his  co-partners.     The  debts 


(0  Bull.  N.  P.  180. 

(m)  Jacqnes  t.  Withy,  1  T.  B. 
557. 

{n)  Baskerville  y.  JBronm,  2 
Burr.  1229. 

(p)Pea€ockY.  Jeffrey,  ITaant. 
426. 

(»)  Harriwrn  v.  ISirnerf  16 
L.  J.,  Q.  B.  295 ;  10  Q.  B.,  482, 
S.  C. 

{q)  Vendy  y.  Powell,  3  M.  & 
W.  442. 

(r)  Richards  y.  James,  2  Exch. 
471. 


(s)  Evans  t.  Prosser,  3  T.  R. 
186;  and  9&^  Braithmaite  v.  CoU' 
man,  4  Nev.  &  Man.  654. 

{t)  Eytony.  Littledale,  18  L.  J., 
Exch.  369;  4  Exch.  159,  S.  C; 
JBrUooe  v.  Hill,  10  M.  &  W.  735. 

(u)  But  the  Roman  law  was 
otherwise;  one  partner  might 
claim  a  8ct-off  due  to  his  partner 
"  ex  causa  societatis."  Dig.  45, 
2,  10;  Cnjacius  in  Cod.  4,  31,  9. 

(a?)  Wallace  y.Kelsall,  7  M.  & 
W.  264. 
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und  credits  of  a  firm  survive  at  law  to  the  survivini?  partner,       chapter 

and  a  Court  of  law  will  not  take  notice  of  his  equitable  

claims  and  liabilities.  His  separate  debts  and  credits,  and 
his  debts  and  credits  as  representative  of  the  firm,  are  con- 
sidered as  of  the  same  nature,  and  may,  therefore,  be  set  off 
against  one  another.  Thus,  when  a  surviving  partner  sues 
for  a  partnership  debt,  a  separate  debt  due  from  him  may 
be  set  off.  80,  when  he  sues  for  his  separate  debt,  a  debt 
due  from  the  former  partnership  may  be  set  off.  When  he 
is  sued  for  a  partnership  debt,  he  may  set  off  a  debt  due  to 
him  individually.  And  when  he  is  sued  for  a  separate  debt, 
may  set  off  a  debt  due  to  the  firm  {y).  And  if  one  of  two 
joint  contractors  is  sued  alone,  he  may  plead  in  bar  tliat  the 
promises  were  made  by  him  and  another  jointly,  and  that 
a  set-off  is  due  from  the  plaintiff  to  him  and  his  co-con- 
tractor (z). 

The  indorsee  of  an  overdue  note  is  not  liable  to  the  set-off 
of  a  debt  due  from  his  indorser  to  the  maker  (a). 

To  examine  minutely  what  are  mutual  debts  when  the 
characters  of  principal  and  agent,  of  executors  and  adminis- 
trators {h\  and  of  husband  and  wife  intervene,  would  be  to 
deviate  from  our  main  subject  (c). 

If  a  note  be  given  to  a  married  woman,  the  husband  may, 
as  we  have  seen,  either  sue  alone  or  join  bis  wife.  If  he  sue 
in  his  own  name,  he  is  not  liable  to  a  set-off  due  from  his 
wife,  dum  soloy  but  he  is  to  a  set-off  due  from  himself  (</). 
If  he  join  her,  it  should  seem,  he  is  liable  to  a  set-off  due 
from  his  wife,  but  he  is  not  to  one  due  from  himself  (e). 

The  general  statutes  of  set-off  are  permissive,  not  impe-  statutes  permu- 
rative.     Therefore,  if  a  defendant  have  a  cross  demand,  he  ^^  ^^  impera- 
may  either  set  it  off,  or  bring  a  cross  action  for  it,  at  his 
option  (/), 

And  he  may  (supposing  his  demand  to  be  greater  than  the 
demand  against  which  he  sets  it  off),  plead  his  set-off  and 
bring  an  action  at  the  same  time  for  the  same  sum.  If  he 
has  a  verdict  in  the  action  where  he  is  plaintiff,  and  also  a 
verdict  on  his  plea  of  set-off  in  the  action  where  he  is  defend- 
er) Slipper  T.Stidstone,  1  £sp.  luuan,  6  E.  &  B.  976. 
47 ;  6  T.  R.  493,  S.  C.  (c)    See,    howeyer,    Bylea  on 

(2)  StackfvoodY,  Dunn,  3  Q.B.       Bills,  5th  American  ed.  p.  629.    4/^ 
822.  {d)  Burrough  v.  Mo8$t  ^0  B.  & 

(ja)  Biirrottgh  y.  Moss,  10  B.  &       C.  658. 
C.  658.  (e)  Ibid. 

(ft)  See  Blahssley  v.   SmalU  (/)  Baskerrillc  ^,  Brown,  2 

wood,  8  Q.  B.  638;  Rees  v.  Watts,      Burr.  1229. 
11  Exch.  410;  Mardall  ?.  Thel- 
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ant,  he  must  consent  to  reduce  his  yerdict  in  the  action 
where  he  is  plaintiff,  hj  the  amount  to  which  he  has  made 
his  set-o£f  ayaihkhle  in  the  action  where  he  is  defendant  {g). 


Floadlng. 


ParticuUn  of 


SET-OPP  IN 
BAUKBUPTCY. 

Wbea  the  mntaal 
credit  miut  bAve 
existed. 


A  discharge  under  the  Insolvent  Debtors'  Act  must  be 
replied  specially  (A). 

Under  the  infonnal  replication  that  the  plaintiff  never  was 
indebted,  he  cannot  prove  payment,  as  he  might  under  the 
common  replication  that  he  was  not,  nor  is,  indebted  (t). 
The  plaintiff  may  under  the  common  replication  show  want 
of  mutuality  {j). 

If  a  defendant  does  not  deliver  particulars  of  set-off  in 
compliance  with  a  Judge's  order,  he  is  precluded  from 
giving  evidence  of  it  at  the  trial  (A). 

Secondly,  Set-off  under  the  Bankrupt  Act. 

Set-off  in  bankruptcy  was  first  given  by  the  4th  Anne, 
c.  17,  s.  11,  re-enacted  by  6  Geo.  2,  c.  38.  These  statutes 
enact  that  the  mutual  credit  must  have  been  before  the 
bankruptcy  ;  and,  therefore,  it  was  decided,  where  a  debtor 
to  the  estate  claimed  to  set  off  notes  of  the  bankrupt,  that  it 
was  for  him  to  show  that  he  took  the  notes  before  the  act 
of  bankruptcy  (/).  The  46  Geo.  3,  c.  135,  s.  3,  enacted, 
that  one  debt  or  demand  might  be  set  off  against  another, 
notwithstanding  a  prior  act  of  bankruptcy,  provided  the 
credit  were  given  to  the  bankrupt  two  months  before  the 
date  of  the  commission,  and  provided  the  person  claiming 
the  set-off  had  no  notice  of  an  act  of  bankruptcy,  or  that  the 
bankrupt  was  insolvent^  or  had  stopped  payment  The 
6  Geo.  4,  c.  16,  s.  50  (repealed,  but  re-enacted  by  the  12  &  13 
Vict.  c.  106,  s.  171)  (m),  goes  still  further,  and  allows  all  debts 
to  be  set  off,  whether  contracted  before  or  after  the  act  of 
bankruptcy,  provided  no  notice  of  a  specific  act  of  bank- 
ruptcy when  the  credit  was  given  can  be  brought  home  to 
the  debtor.    In  case,  thereforci  of  a  country  banking-house 


(g)  JBaskervUle  y.  JBrown,   2 
Burr.  1229. 
(A)  Ibrd  v.  Dom/ord,  8  Q.  B. 

5ad. 

(i)  Stockhridge  t.  Stissanu,  8 
Q.  B.  289;  Miller  v.  Atlee^  8 
Kxch.  799. 

(J)  Arnold  v.  Bainhri^ge,  9 
Exch.  153. 

{k)  Ibhett  T.  Leaver,  16  M.  & 


W.  770;  Young  t.  Geiger,  18  L. 
J.,  C.  P.  48 ;  6  C.  B.  562,  S.  C. 

(T)  Marsh  r.  Chambers,  2  Stra. 
1234;  Diohson  v.  Eoans,  6  T.  R. 
57;  Ovghterlony  t.  Ecigterhy,  4 
Taunt  888;  M<Hfre  t.  Wright,  6 
Taont.  517 ;  2  Marsh.  209,  S.  C. 

(m)  Not  repealed  or  idtered  in 
this  respect,  by  the  24  &  25  Vict, 
c.  134. 
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stopping  payment,  there  does  not  now  seem  any  necessary       chaptetj 

legal  objection  to  a  set-off  by  the  debtors  of  a  firm,  of  notes  ^^^"' 

bought  up  by  them  in  the  interval  between  the  stopping 
payment  and  the  issuing  of  the  commission.  If,  indeed, 
when  the  doors  and  windows  of  a  bank  are  dosed,  the 
bankers  either  withdraw  from  the  bank,  or  shut  themselves 
up  in  it,  and  so  avoid  any  communication  with  their  cre- 
ditors, they  commit  an  act  of  bankruptcy  by  keeping  house 
or  absenting  themselves^  with  intent  to  defeat  their  cre- 
ditors (n).  But  if,  on  stopping  payment  and  closing  the 
bank,  they  are,  from  illness,  unable  to  be  seen,  or  the 
creditors  are  referred  to  them  at  their  banking-house,  or 
at  their  private  houses,  the  mere  circumstance  of  stopping 
payment  is  not  an  act  of  bankruptcy;  and  notes  taken  by 
a  debtor  to  the  firm,  after  knowledge  that  the  firm  had 
stopped  payment,  may  be  set  off(o).  Notice  of  acts  of 
bankruptcy  by  some  members  of  a  banking  firm,  without 
notice  of  an  act  of  bankruptcy  by  another  member,  will  take 
away  the  right  to  set  off  (/?).  But  a  man  cannot  buy  up 
and  set  off  notes  and  bills,  known  by  him  to  have  been 
given  by  the  bankrupts  for  the  accommodation  of  other 
persons  {q). 

A  debtor  to  the  bankrupt's  estate  cannot  set  off  a  bill  or  Fmndnient 
note  transferred  to  him  by  the  real  owner,  even  before  the  •«^"' 
bankruptcy,  for  the  mere  purpose  of  being  set  off  against  a 
demand  by  the  bankrupt's  estate,  so  that  the  real  owner 
might  receive  20^.  in  the  pound  (r).  For  in  such  a  case  the 
debtor  is  a  mere  trustee  for  others,  and  having  no  real  cross 
demand  of  his  own  against  the  estate,  cannot  be  allowed  to 
set  off  another  man's  {s).  But  if  the  notes  were  handed 
over  to  the  debtor  to  the  estate  for  an  antecedent  debt  due 
to  him  from  the  owner  of  the  notes,  they  may  be  set  off  (f). 
Mere  legal  debts,  without  any  beneficial  interest  in  the 
creditor,  may  be  set  off  under  the  general  statutes  of  set-ofl^ 
but  not  under  the  mutual  credit  clause.  ^'  The  object  of 
the  mutual  credit  clause,"  says  Parke,  B.,  "  is  to  do  sub- 

(n)  Camming  Y,  Baily,  6  Bing.  (q)  Iko  parte  Stone,  1  G.  &  J. 

368;  4  Moo.  &  P.  36,  S.  C.  191. 

{o)  ffamkins  v.  Whitten,  10  B.  (r)  Fcnr  v.  WItw,  16  East, 

&  C.  217;  6  Man.  &  R.  219,  S.  130;  La4ikington  y.    Combes,   6 

C;  IHoksony.  Cass,  1  B.  &  Ad.  Bing.  N.  C.  71;    8  Scott,  812, 

848.  8.  C. 

( p)  Dickson  v.  Cass,  1  B.  &  Ad.  (*)  Ibrster  v.  Wilson,  12  M.  & 

848;  and  see  Craven  y.  Edmond-  W.  191. 

son,  6  Bing.  784;  4  Moo.  &  P.  (Q  Ibid. 
622,  8.  C. 
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Attempt  to  de- 
prive of  set-off. 


MUTUAL 
CBEDIT. 


Matiial  credit 
need  not  be  of 
money. 


The  debts  need 
not  be  dae. 


-^ 


stantial  justice  between  the  parties,  where  a  debt  is  really 
due  from  the  bankrupt  to  the  debtor  to  his  estate  "  (m). 

Nor  can  the  assignees  of  the  bankrupt  deprive  a  man  of  a 
set-ofiT,  once  existing  (x). 

We  have  seen,  that  the  general  statutes  of  set-off  only 
authorize  a  set-off  of  mutual  debts;  but  the  Bankrupt  Acta 
have  long  authorized  the  set-off  of  mutual  credits,  as  well 
as  of  a  mutual  debt.  The  recent  act,  32  &  33  Vict.  c.  71, 
8.  39,  introduces  a  se.t-off,  not  only  where  there  have  been 
mutual  debts  and  credits  but  mutual  dealings. 

It  has  been  decided  that  the  term  mutual  credit  is  more 
comprehensive  than  the  expression  mutual  debts. 

In  the  first  place,  it  has  been  held,  that  credit  need  not 
necessarily  be  of  money.  Therefore,  where  a  trader,  being 
indebted  to  a  packer  on  a  note  of  hand,  sent  him  certain 
goods  to  pack,  the  trader  having  become  bankrupt.  Lord 
Hardwicke  thought  that  the  packer  was  entitled  to  set  off 
against  the  price  of  the  goods,  not  only  the  charge  for 
packing,  but  the  money  due  on  the  note  (y).  This  deci- 
sion, however,  goes  further  than  any  other,  and  was  qualified 
very  soon  after  by  the  same  learned  person  (z).  The  law  is 
now  taken  to  be,  that,  in  order  to  set  off  goods,  the  property 
must  have  been  deposited  with  an  authority  to  turn  it  into 
money  ;  in  other  words,  the  mutual  credit  must  be  such  as 
was  intended  to  terminate  in  a  debt  (a).  Therefore  it  has 
been  held,  that  where,  in  consideration  of  the  bankrupt's 
acceptance,  defendant  promised  to  indorse  a  bill  to  the  bank- 
rupt, such  promise  was  not  a  subject  of  mutual  credit  {b). 
And  the  mutual  credit  must  have  actually  existed  between 
the  bankrupt  himself  and  the  other  party  (c). 


There  may  be  mutual  credit 
the  debts  constituting  it  be  not 
or  note  payable  at  a  future  day 

(w)  Forster  v.  Wilson^  12  M. 
&  W.  191. 

(a*)  Edmeads  v.  Nercniariy  1  B. 
&  C.  418;  Holland  v.  Nash,  8  B. 
&  C.  105. 

(y)  Ex  parte  Deeze,  1  Atk.  228. 

Is)  Ex  parte  Ookenden,  1  Atk. 
235. 

(a)  Olennie  v.  Edmnndg,  4 
Taunt.  775;  Bme  v.  Hart,  8 
Taunt.  499;  2  Moo.  647,  S.  C; 
Eagum  V.  Cato,  6  B.  &  Al.  861 ; 
1  Dowl.  &  R.  630;  Sampson  v. 


in  bankruptcy,  though  one  of 
due ;  as  if  it  be  a  bond,  bill, 


Burton,  2  B,  &  B.  89;  Russell  v. 
Bell,  8  M.  &  W.  277.  A  mere 
liability  is  insufficient.  Abbott  y. 
Hicks,  6  Bing.  N.  C.  578. 

(b)  Rose  V.  Sims,  1  B.  &  Ad. 
621 ;  but  see  Gibson  v.  Bell,  1 
Bing.  N.C.  743;  1  Scott,  712,  S.  C. 

(o)  Yovng  v.  Bank  of  Bengal, 
1  Moore's  P.  C.  C.  160.  Bat  as 
to  this  case,  see  Naoroji  v.  Cka/r^ 
tered  Bank  of  India,  L.  B.,  8  C. 
P.  444. 

{d)  Ex  parte  Prescott,  1  Atk. 


£^ 
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An  acceptance  of  the  bankrupt's  may  be  set  off  as  an 
ingredient  in  mutual  credit,  notwithstanding  that  it  was  not 
due  at  the  time  of  the  bankruptcy,  and  was  in  the  hands  of 
an  indorsee  (e). 

And  where  a  bill  is  indorsed,  credit  may  be  deemed  to  be 
given  to  the  indorser  as  well  as  to  the  acceptor,  and  there- 
fore if  the  indorser  become  bankrupt,  the  indorsement  may 
be  an  ingredient  in  mutual  credit  {f),  A  bill  accepted  for 
the  accommodation  of  the  bankrupt  is  within  the  mutual 
credit  clause  (^),  and  may,  under  that  clause^  be  set  off 
against  a  demand  by  the  assignees  for  money  had  and  re- 
ceived to  their  use  after  the  bankruptcy  (A). 

It  is  not  necessary,  to  constitute  mutual  credit,  that  the  Mattiai  erodit 
parties  both  intended  there  should  be  mutual  credit;  it  is  SJ^JSi.*** 
sufficient  though  one   take,  by  indorsement  from  a  third 
party,  the  note  or  acceptance  of  another  without  his  know- 
ledge (t). 

But  where  goods  or  bills  are  deposited  with  a  direction  to  Breach  of  trust, 
turn  them  into  money  and  apply  the  proceeds  in  a  particular 
manner,  if  the  party  receiving  the  property  is  guilty  of  a 
breach  of  trust  he  cannot  claim  the  benefit  of  a  set-off  under 
this  section  (Jk),  >*^#^  '  /^ 

But  mutual  credit  will  not  destroy  a  lien  created  by  ex-  Matiui  credit 
press  contract.  C.  held  M.'s  acceptance  for  24/.,  and  sent  JSShTiS?" 
M.  an  article  to  be  repaired  by  him.  It  was  agreed  that  C. 
should  pay  M.  the  amount  of  the  repairs  in  ready  money. 
Before  the  repairs  were  completed  M.  became  bankrupt. 
Held,  that  C.  could  not,  by  virtue  of  his  cross-demand  on 
the  acceptance,  sue  M.'s  assignees  in  trover  for  the  article 
before  paying  the  amount  of  the  repairs  (/). 


230;  Atkinsan  v.  Mliatt,  7  T.  B. 
378. 

(e)  Cnllins  y.  Janes,  10  B.  &  C. 
777;  Bolland  v.  A'ash,  8  B.  &  C. 
106;  2  Man.  &  R.  189,  S.  C; 
Ruttell  V.  Bell,  8  M.  &  W.  277. 

(/)  Alsager  y.  Currie,  12  M. 
8c  W.  765;  and  see  Starey  y. 
Barns,  7  East,  435 ;  see  Yovjig  y. 
Bank  of  Bengal,  1  Moore's  Privy 
Conncil  Cases,  160. 

ig)  Smith  y.  Hodson,  4  T.  R 
21 1 ;  JEx  parte  Bayle,  Cooke's 
Bkt.  Law,  542;  Ex  parte  Wag- 
staff y  13  Ves.  65;  Bittleston  v. 
Timmis,  14  L.  J.,  C.  P.  117;  1  C. 


B.  389,  S.  C. 

(A)  Bittleston  y.  Timmis,  and 
see  Hulme  y.  Mnggleston,  3  M.  & 
W.  30.  The  mistake  in  the  mar- 
ginal note  of  that  case  is  cor- 
rected in  Bittleston  y.  Timmis, 
nbi  supra. 

(i)  Hankey  y.  Smith,  8  T.  R. 
607. 

(A)  Key  V.  Flint,  8  Tannt.  21; 
1  Moo.  451,  S.  C.;  Ex  parte 
Flint,  1  Swanst.  80;  Buchanan 
y.  Findlay,  9  B.  &  C.  738;  4  M. 
&  Ry.  693,  S.  C. 

(0  Clarke  y.  Fell,  4  B.  &  Ad. 
404;  1  Ney.  &  Man.  244,  S.  C. 
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CHAPTEK 
XJtVII. 

Hove  taken  ad- 
vantage of. 


Matnal  credit 
under  the  Com- 
panies Act. 


SKT-OFP  IN 
EQUITY. 


Set-off  in  bankruptcy  may  be  either  in  an  action  at  law, 
or  before  the  commissioners. 

A  set-off  under  the  Bankruptcy  Act  is  available  in  all 
actions,  whether  for  debt  or  damages.  No  plea  or  notico 
was  formerly  necessary,  though  it  was  usual  to  plead  or  give 
notice  as  under  the  general  statutes.  .But  now  by  Bule  8, 
T.  T.  1853,  re-enacting  R.  H.,  4  Will.  4,  mutual  credit  must 
be  pleaded.  Where  the  assignees  affiim  the  bankrupt's 
dealings,  they  let  in  his  set-off  (m).  An  assignment  under 
the  old  Insolvent  Debtors'  Act  had  no  relation  back  to  the 
commencement  of  the  imprisonment,  and  therefore  the  assig- 
nees having  declared  on  a  sale  by  the  insolvent,  after  the 
imprisonment,  and  before  the  assignment,  not  on  a  sale  by 
themselves,  were  subject  to  the  defendant's  set-off  against 
the  insolvent  («)- 

To  an  action  for  a  debt  due  to  the  assignees  in  their  offi- 
cial character,  the  defendant  cannot  plead  a  set-off  due  from 
the  bankrupt  before  his  bankruptcy  {p\  But  such  a  set-off 
may  be  the  subject  of  mutual  credit  (p;. 

But  where,  there  being  no  bankruptcy,  a  company  in 
process  of  winding  up  held  acceptances  of  S.,  not  yet  due, 
but  S.  the  acceptor  held  bills  drawn  and  indorsed  by  the 
company,  which  bills,  the  drawees  having  refused  accept- 
ance, had  therefore  become  a  present  debt  due  from  the 
company  to  S.;  it  was  held,  on  appeal,  that  the  official  liqui- 
dator of  the  company  had  a  right  to  negotiate  the  acceptances 
of  S.,  because  there  was  no  mutual  credit,  the  case  not  being 
within  the  provisions  of  the  Bankruptcy  Act  {q). 

Thirdly,  Set-off  in  equity. 

The  jurisdiction  of  Courts  of  equity  in  set-off  does  not 
depend  on  the  statute  law  ;  it  existed  before  any  act  of  Par- 
liament on  the  subject ;  and  has,  since  the  statutes,  been 
exercised  in  cases  which  they  will  not  reach  (r). 

Thus,  where  A.  S.  directed  her  bankers  to  invest  a  sum 
of  money  in  the  public  funds,  which  they  led  her  to  believe 
they  had  done,  when  in  fact  they  had  not^  A.  S.  afterwards 
joining  her  brother,  J.  S.,  in  a  joint  and  several  note  to  the 


(m)  Smith  V.  Hod^on,  4  T.  R. 
211. 

(n)  SifM  T.  Simpson,  1  Bing. 
N.  C.  306. 

(p)  Cfroom  Y.  Mealeyj  2  Bing. 
N.  C.  138;  2  Scott,  171,  S.  C; 
Wood  T.  Smith,  4  M.  &  W.  522. 

ip)  See  Bittleston  t.  TXmmis, 


snpra. 

{q)  In  re  Commercial  Bank  of 
in<2ia,  L.  R.,  1  Ch.  App.  638.  See 
Jn  re  Agra  and  Masterman,  L.  R., 
8  Eq.  387. 

(r)  Story's  Equity  JariBpra- 
dence,  a.  148& 
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bankers  for  money  advanced  by  them  to  J.  S.,  and  the      ^5xviP 

bankers  failing,  Lord  Eldon  directed  the  sum  due  to  A.  S.  

to  be  set  off  (s)  against  the  demand  in  a  suit  by  the  assig- 
nees against  tJ.  S. 

£quity  will  not  relieve  a  party,  who  has  neglected  to 
plead  a  set-off  at  law  (t).  But  if  the  set-off  were  a  mere 
equitable  demand,  not  available  at  law,  equity  would  as- 
sist (u). 

There  are  cases  in  which  a  stipulation  between  the  parties,  of  cases 
though  not  the  subject  of  a  set-off,  is  a  bar  to  the  set-off.         whkbb  a  sti- 

A  release  is,  as  we  have  seen,  a  discharge  of  the  action,  pui^ation, 
whether,  at  the  date  of  the  release,  the  bill  were  due  or  not.  j^^^^/^^" 
And  a  covenant  not  to  sue  at  all  is  equivalent  to  a  release,  set-off,  is  a 
So,  a  release  upon  condition,  or  a  general  coyenaot  not  to  bab  to  thb 
sue  upon  condition,  are  each  of  them,  after  condition  per-  action. 
formed,  a  good  defence.     But  a  covenant  not  to  sue  for  a 
certain  time  {x)  is  neither  an  absolute  discharge  of  the 
action,  for  that  was  not  the  intention  of  the  parties,  nor  a 
suspension  of  it ;  because  it  is  a  rule  of  law,  that  a  personal 
action,  once  suspended  by  the  act  of  the  parties,  is  gone 
for  ever. 

In  general,  where  an  instrument  is  not  the  subject  of  a 
set-off,  it  can  only  bar  the  action  by  operating  as  a  release. 
So  that,  if  not  under  seal,  it  has  no  effect  in  barring  the 
action,  and  no  effect  at  all  if  made  without  consideration. 

But,  in  favour  of  commerce,  this  rule  has  been  relaxed  in 
the  case  of  bills.  We  have  seen,  that  an  express  renuncia- 
tion by  the  holder  of  his  claim  on  the  acceptor  has  been 
held  a  bar  to  an  action  by  the  holder  against  the  acceptor. 
So,  it  has  been  decided^  that  an  absolute  or  conditional 
simple  agreement  between  parties  to  a  bill,  that  a  party 
liable  shall  not  be  sued,  operates  as  a  defeasance  or  release. 
And  it  has  been  decided,  that  an  indemnity  has  the  same 
effect  (y). 

{»)  Ex  parte  StepJieM,  11  Yea,  And  see  Cochrane  v.  Oreen,  9 

24;  and  see  J3x  parte  Hansom,  12  C.  B.,  N.  S.  443 ;  30  L.  J.,  C.  P. 

Ves.  346.  79,  S.  C. 

{t)  Ex  parte  Itoss,  Bnck,  127.  (a?)  Ayliff  v.  Serinuhire,    1 

(ti)  Tomnrom  r.  Benson,  3  Mad.  Show.  46*;  ante,  p.  236. 

203.    Ao  eqaitable  set-off  may  (y)  Carr  v.  Stephens,  9  B.  & 

now  be  pleaded  by  way  of  eqnit-  C.  758;  4  Man.  9i  R.  590,  S.  C. 
able  plea  in  an  action  at  law. 
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CHAPTER 
XXVIII. 

Title  of  the 
finder. 


Proper  oonne 
for  the  loeer  to 
take. 


Though  the  finder  of  a  lost  bill  or  note  acquires  no  pro- 
perty in  it,  so  as,  on  tiie  one  hand,  to  enable  him  to  defend 
an  action  of  trover  brought  bj  the  rightful  owner,  or  on  the 
other,  to  sue  the  acceptor  or  maker,  jet  we  have  already 
seen  that,  if  the  finder  transfer  a  lost  bill  or  note,  which  may 
pass  by  delivery  only,  his  transferee,  provided  he  took  it 
honestly,  is  entitled  both  to  retain  the  instrument  against 
the  loser,  and  to  compel  payment  from  the  parties  liable 
thereon. 

Let  us  now  inquire  what  steps  the  loser  should  take. 
And,  in  the  first  place,  it  is  settled  that  if  bills  or  notes  be 
lost  or  stolen  out  of  letters  put  into  the  post  ofiice,  no  action 
lies  against  the  Postmaster-General.  '^The  case  of  the 
Postmaster,"  says  Lord  Mansfield,  *'  is  in  no  circumstance 
whatever  similar  to  that  of  a  common  carrier  ;  but  he  is  like 
all  other  public  ofiicers,  such  as  the  Lords  Commissioners 
of  the  Treasury,  the  Commissioners  of  the  Customs  and 
Excise,  the  Auditors  of  the  Exchequer,  &c. ;  who  were 
never  thought  liable  for  any  negligence  or  misconduct  of 
the  inferior  officers,  in  their  several  departments  "  (a).    But 


(a)  Whitfield  t.  Lord  Le  Despeneer^  Cowp.  754;  Lane  y.  Cotton, 
1  Salk.  17. 
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a  deputy  postmaster  is  liable  for  neglect  in  not  duly  deliver- 
ing letters  (6). 


CHAPTER 
XX7UL 


It  is  advisable  that  the  loser  should  immediately  give  Notice  of  iom. 
notice  of  the  Loss  to  the  parties  liable  on  the  bill ;  for  they 
will  thereby  be  prevented  from  taking  it  up  without  due 
inquiry.  Public  advertisement  of  the  loss  should  also  be 
given  ;  for,  if  any  person  whosoever  discounts  it  with  notice 
of  the  loss,  that  will  be  such  strong  evidence  of  fraud  that 
he  can  acquire  no  property  in  it  (c).    But  public  notice  is 


(h)  Ronming  t.  Goodehild,  8 
Wils.  443;  2  W.  Bl.  906;  6  Burr. 
2716;  Hordern  y.DaUon,  1  C.  & 
P.  181. 

(jo)  A  public  nofcification  of  the 
loss  is  not  otIj  advisable  to  pre- 
vent the  trans^r  of  lost  or  stolen 
bills  or  notes  into  the  hands  of 
hmd  fide  holders,  bnt  there  are 
cases  in  which  it  was  formerly 
considered  essential  to  the  plain- 
tiff's  right  to  recover  of  those  who 
might  £ive  taken  the  instmment. 
See  the  observationaof  Best,  C.  J., 
in  8nom  y.  Peacock^  8  Bing.  411 ; 
11  Moo.  286,  S.  C.  The  kw  for- 
merly was,  that  if  a  man  took  a 
lost  .bill  or  note  negligently,  he 
acquired  no  title  against  the  right- 
ful owner;  bnt  if  the  loser  had 
neglected  to  publish  his  loss,  and 
the  receiver  took  the  note,  not 
dishonestlj,  bnt  negligently,  then 
the  negligence  of  the  loser  equalled 
the  negligence  of  the  receiver,  and 
potior  erat  eonditio  j^ottidentU. 
Snow  V.  Peacock,  8  Bing.  411;  11 
Moo.  284;  Strange  v.  Wigney,  6 
Bmg.  677;  4  M.  &  P.  470,  8.  C. 
Thns,  where  the  plaintiff  was  rob- 
bed of  his  pocket-book,  containing 
an  indorsed  bill,  and  then  adver- 
tised the  pocket-book,  saying  no- 
thing of  the  bill,  bnt  on  the  con- 
trary, stating  in  the  advertisement 
that  the  contents  of  the  pocket- 
book  were  of  no  use  to  any  but 
the  owner;  the  Court  of  C.  P.  held 
that  he  was  not  entitled  to  recover 
against  a  negligent  receiver;  for 
that  his  notice,  that  the  contents 
of  the  pocket-book  were  of  no  use 
to  any  but   the  owner,   tended 
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rather  to  mislead  than  to  assist 
parties  to  whom  the  bill  might  be 
offered.  JBeekrvith  v.  Corral,  3 
Bing.  444.  If  due  notice  had 
been  given  of  the  loss,  then, 
though  the  receiver  took  the  in- 
Btmment  hond  fide  and  without 
suBpicioD,  yet  if  he  failed  to  exer- 
cise proper  care  and  caution,  ajs  if 
he  discounted  or  changed  a  bill  or 
note  of  considerable  amount  for  a 
stranger,  without  inquiry,  he  must 
have  refunded.  Oill  v.  CfttbUt,  3 
B.  &  C.  466;  5  Dowl.  &  R  824 ; 
Strange  v.  Wigney,  6  Bing.  677; 
4  Moo.  &  P.  470,  S.  C.  But  the 
law  on  this  subject  is  now  entirely 
changed.  See  the  Chapter  on 
Tbai^sfeb,  and  the  observations 
of  Lord  Denman  in  JBartrum  r. 
Caddy,  9  Ad.  &  £.  280;  1  Per.  & 
Dav.  207,  S.  C.  The  j^laintiff 
went  to  a  public  meeting  m  Lon- 
don with  more  than  6001.  in  his 
pocket,  and,  entertaining  some 
apprehensions  of  the  company  in 
which  he  found  himself,  kept  his 
hand  on  his  pocket,  but  notvrith- 
standing  that  precaution  was  rob. 
bed,  and,  among  other  property, 
lost  a  Bank  of  England  note  for 
2001.,  payable  to  bearer.  He  ad- 
yertised  his  loss  in  the  newspapers. 
Nearly  two  years  after,  this  note 
was  traced  to  the  possession  of  the 
defendant,  who  received  it,  as  he 
said,  in  payment  of  a  debt  on  the 
Derby  stakes,  but  could  not  re- 
collect from  whom.  The  plaintiff 
sued  him  in  trover,  and  the  Court 
held  the  negligence  of  the  plaintiff 
not  being  connected  with  the  de- 
fendant's conduct,  could  not  be 
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CHAPTER 
XXVIII. 


Preientment  and 
notice  of  dia- 
honoiir  of  a  lost 
bUl. 


Bill  In  tlie  handB 
of  an  advene 
party. 


Whether  an 
action  lies  on  a 
destroyed  bill. 


of  itself  neither  on  the  one  hand  sufficient  nor  on  the  other 
indispensahle.  To  operate  at  all  it  mast  be  brought  home 
to  the  party  to  be  affected  by  it  {d). 

We  have  already  seen  that,  if  the  bill  be  transferable 
only  by  indorsement,  a  forgery  can  convey  no  title,  and  a 
payment  by  the  acceptor  or  odier  party  to  a  man,  claiming 
mider  the  forged  indorsement,  will  not  exonerate  him. 

The  party  who  has  lost  or  destroyed  a  bill  must,  never- 
theless, make  application  to  the  drawee  for  payment  at  the 
time  it  is  due  {e\  and  give  notice  of  dishonour  ;  for  the  bill 
might  still  have  been  paid  with  or  without  an  indemnity, 
and  the  prior  parties,  by  not  having  been  advised  of  the 
dishonour,  may  have  been  prevented  from  pressing  their 
respective  remedies  against  parties  liable  to  them  (/*). 

There  are  three  cases  in  which  a  plaintiff  cannot  produce 
a  bill :  it  may  be  in  the  defendant's  hands  ;  it  may  be 
destroyed  ;  or  it  may  be  lost. 

If  it  be  in  the  defendant's  hands,  the  plaintiff  may  give 
him  notice  to  produce  it ;  and  if  the  defendant  will  not  do  so, 
the  plaintiff  may  give  secondary  evidence  of  its  contents  {g). 

If  it  can  be  proved  that  the  instrument,  whether  nego- 
tiable or  not,  has  been  destroyed,  it  was  once  held  that 
secondary  evidence  of  its  contents  was  admissible,  and  that 
the  rightful  owner  was  entitled  to  recover.  "  If  a  bill  be 
proved  to  be  destroyed,"  says  Lord  Ellenborough,  "  I  shonld 
feel  no  difficulty  in  receiving  evidence  of  its  contents,  and 
directing  the  jury  to  find  for  the  plaintiff.  Even  on  a  trial 
for  forgery,  the  destruction  of  the  instrument,  charged  by 
the  indictment  to  be  forged,  is  no  bar  to  the  proceedings. 
I  remember  a  case  before  Mr.  J.  Buller,  where  the  prisoner 
had  destroyed  a  bank  note  ho  was  accused  of  having  forged, 
by  swallowing  it ;  and  the  learned  judge  who  presided  held, 
that  he  might  have  been  convicted  without  the  production 


set  np  as  an  answer  to  his  claim, 
and  that  the  defendant  had  not 
exercised  dne  cantion  in  taking 
the  note.  Eailey  v.  Orockford^  10 
Bing.  243;  3  AL  &  Scott,  700,  S. 
C;  see  Snom  v.  Sadler,  3  Binj^. 
610;  11  Moo.  606,  S.  C.  The 
cantion  reqnired  of  a  person  dis- 
counting was  held  to  increase  with 
the  amount.  See  ante,  Chapter 
on  Transfer. 


id)  See  Byles  on  Bills,  6th 
American  ed.  p.  638. 

{e)  It  has  been  held  in  America 
that  the  loss  of  a  bill  is  an  excuse 
for  a  reasonable  delay  in  demand- 
ing payment  Bylcs  on  Bills,  6th 
American  ed.  p.  639. 

(/)  Thaokray  v.  Blaokett,  3 
Camp.  164. 

(g)  Smith  v.  M^Clure,  6  East, 
477 ;  2  Smith,  433,  S.  C. 
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of  the  bank  note  ;  and  this  doctrine  was  approved  of  by  the      ^t?T?T^ 


whole  profession "  (A).  But  this  doctrine  is  now  overruled 
as  to  negotiable  instruments,  and  it  is  settled  that  the  owner 
of  a  destroyed  bill  or  note,  if  negotiable,  cannot,  at  law  (t), 
recover  against  the  other  parties  (j\  whether  the  bill  be 
actually  indorsed  or  not  (k).  Nor  can  he  even  sue  on  the 
consideration  (/). 

And  it  is  also  now  clear  that,  if  a  bill,  note,  or  check,  wio  not  ue  on 
negotiable  either  by  indorsement  or  by  delivery  only  (wi),  i<»t  ^ui  or  note, 
be  losty  no  action  will  lie  at  the  suit  of  the  loser  against  any 
one  of  the  parties  to  the  instrument,  either  on  the  bill  or 
note  itself,  or  on  the  consideration  (n).  "Upon  the  ques- 
tion," says  Lord  Tenterden,  "whether  an  action  can  be 
brought  on  a  lost  bill,  the  opinions  of  the  Judges,  as  they 
are  to  be  found  in  the  cases,  have  not  been  uniform,  and 
cannot  be  reconciled  to  each  other.  Amid  conflicting  opi- 
nions, the  proper  course  is  to  revert  to  the  principle  of  these 
actions  on  bills  of  exchange.  The  custom  of  merchants  is 
that  the  holder  of  a  bill  shall  present  the  instrument,  at  its 
maturity,  to  the  accept<»*,  demand  payment  of  its  amount, 
and,  upon  the  receipt  of  the  money,  deliver  up  the  bill. 
The  acceptor,  paying  the  bill,  has  a  right  to  the  possession 
of  the  instrument  for  his  own  security,  and  for  his  voucher 
and  discharge  pro  tanto,  in  his  account  with  the  drawer. 
As  far  as  regards  his  voucher  and  discharge  towards  the 
drawer,  it  will  be  the  same  thing  whether  the  instrument 
has  been  destroyed  or  mislaid.  With  respect  to  his  own 
security  against  a  demand  by  another  holder,  there  may  be 
a  difference.  But  how  is  he  to  be  assured  of  the  fact,  either 
of  the  loss  or  destruction  of  the  bill?  Is  he  to  rely  upon 
the  assertion  of  the  holder,  or  to  defend  an  action  at  the 
peril  of  costs?  And,  if  the  bill  should  afterwards  appear 
and  a  suit  be  brought  against  him  by  another  holder,  a  fact 
not  absolutely  improbable  in  the  case  of  a  lost  bill,  is  he  to 
seek  for  the  witnesses  to  prove  the  loss,  and  to  prove  that 
the  new  plaintiff  must  have  obtained  it  after  it  became  due? 
We  think  the  custom  of  merchants  does  not  authorize  us 

(A)  IH^san  y.  Hutchinson,  2       Price,  16  M.  &  W.  243;  Bamm 
Camp.  211;  6  Esp.  126,  S.  C.  t.  Crowe,  1  Exch.  167. 


(i)  /.  e.,  without  the  help  of  the  (^)  Jlamna  y.  Crowe,  sapra. 

cent  statate,  post,  877.  {V^  Cror^ 

(j)  Hansard  Y.RoHnson,  7  B.       Excn.  604. 


recent  statate,  post,  877.  ( I)  Crowe  t.  Clay,  in  error,  9 

[j)  Hansard  Y.RoHnson,  7  B.       Excn. '" 
&  C.  90;  9  D.  &  R.  860,  S.  C.  (m)  Sevan  y.  HUl,  2  Camp. 


Bnt  see  Woodford  y.   WUteley,  881. 

Moo.  &  M.  I»17,  and  Wain  y.  (n)   Croroe  y.  Clay,  9  Exch. 

Bailey,  10  Ad.  &  E.  616;  2  Per.  604. 

&  Dav.  507,  S.  C;  see  Price  y. 
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to  say  that  this  is  the  law."  And  the  hiw  is  the  same 
though  the  hill  had  never  been  indorsed  (o),  and  whether 
the  bill  be  due  or  not  (p).  Where  a  bill  made  or  become 
payable  to  bearer  is  los^  the  acceptor,  or  other  party,  is  not 
liable,  though  the  bill  was  lost  after  a  promise  to  pay  W  the 
acceptor.  "If,"  says  Lord  Tenterden,  "upon  an  oflfer  of 
payment,  the  holder  should  refuse  to  deliver  up  the  bill,  can 
it  be  doubted  that  the  acceptor  might  retract  his  offer,  and 
retain  his  money?"  (y). 


Unlen  not 
orlfflually 


But  if  a  bill  or  note,  not  negotiable  (that  is  to  say,  an 
instrument  payable  to  the  payee  only,  and  not  to  his  order 
or  to  bearer),  be  lost,  it  is  conceived  (r)  that  an  action  will 
lie  either  on  the  bill  or  on  the  consideration  («). 


Pleading. 


The  defence  that  the  bill  was  lost  before  action  brought 
must^  in  the  superior  Courts,  be  raised  by  plea,  otherwise  the 
plaintiffs  may  recover  by  producing  the  ordinary  secondary 
evidence  {t).  And  a  judge  has  no  power  to  order  a  stay  of 
proceedings  until  an  indemnity  be  given  (»). 


Lois  after  action 
tinraght. 


If  a  bill  be  lost  after  action  brought,  and  the  defendant 
suffer  judgment  by  de&ult,  the  Court  will,  on  a  copy  veri- 
fied by  affidavit^  refer  it  to  the  Master  to  aee  what  is  due  (;i;). 
But  if,  in  such  a  case,  the  defendant  resists  the  action,  and 
puts  the  plaintiff  to  prove  the  bill,  under  the  ordinary  issues 
the  loss  is  no  excuse  for  the  non-production  of  it  (y). 


(0)  Bamuz  Y.  Orowe^  1  Exch. 
167. 

(jp)  Clay  V.  Orowe,  9  Exch. 
608. 

(a)  Hansa/rd  r.  SoMfuon,  7  B. 
&  C.  9o;  Xkivis  j.Bodd,  4  Taimt. 
602. 

(r)  In  America  the  general  rale 
seems  to  be  that  an  action  will  He 
on  a  destrojred  bill  thoaeh  nego- 
tiable, and  on  a  lost  bill  thongh 
negotiable  if  not  indorsed.  &6 
the  American  authorities,  Byles 
on  Bills,  5th  American  ed.  p.  540. 

(«)  Wain  T.  Bailey,  10  Ad.  & 
E.  616;  Price  v.  Price,  16  M.  & 
W.  2AS;  jRamuz  7.  Orowe,  1  Exch. 
167;  Hansard  v.  Robinson,  7  B. 
&  C.  90;  9  D.  &  R.  860,  S.  C. ; 
bnt  see  Woodford  r.  Whiteley, 
Moo.  &  M.  517 ;  Sevan  t.  HUl, 


2  Camp.  381 ;  see,  however,  iZomMP 
T.  Orowe,  I  Exch.  172 ;  Long  r. 
Bailie,  2  Camp.  21 4,  n.;  Champion 
T.  Terry,  3  B.  &  B.  295;  7  Moo. 
180,  S.  C;  BoU  t.  Watsan,  4 
Bmg.  273;  12  Moore,  610,  S.  C. 

(0  Blaekie  v.  Bidding,  6  C.  B. 
196 ;  Charnley  v.  Orunay,  14  C. 
B.  608. 

{u)  Aranguren  y.  Seholfield,  1 
H.  &  N.  464. 

(0)  Brown  y.  Messiter,  3  M.  & 
Sel.  281;  AUen Y.MUler,  1  Dowl. 
420;  Clarke  y.  Qiiinee,  3  Dowl. 
26;  Might  v.  Bronme,  2  Tjr, 
812 

(y)  Poole  Y.  SmUh,  Holt,  N.  P. 
144.  Bee  the  American  authori- 
ties, Byles  on  Bills,  5th  American 
ed. 
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It  has  been  said,  that  where  a  man  takes  half  a  note,  he 
takes  it  necessarily  nnder  suspicious  circumstances  (z\  and 
cannot  recover  to  the  injury  of  the  maker.  Thus,  where  Loasofbau- 
the  holder  sued  on  the  half  of  a  5/.  note,  the  other  half  "^'^ 
having  been  stolen  from  the  Leeds  maU,  Lord  Ellenborough 
said,  ''Payment  can  be  enforced  at  law  only  by  the  produc- 
tion of  an  entire  note,  or  by  proof  that  the  instrument,  or 
the  part  of  it  which  is  wanting,  has  been  actually  destroyed. 
The  half  of  this  note  taken  from  the  Leeds  mail  may  have 
immediately  got  into  the  hands  of  a  bona  fide  holder  for 
value  ;  and  he  would  have  had  as  good  a  right  of  suit  upon 
that  as  the  plaintiff  has  upon  this.  But  the  maker  of  a  pro- 
missory note  cannot  be  liable,  in  respect  of  it,  to  two  parties 
at  the  same  time"  (a\  It  is  doubtful  how  far  the  argument, 
from  the  liability  or  the  maker  on  the  second  half,  would 
be  held  valid  at  this  day.  The  holder  of  the  first  half  has 
good  title  and  no  notice ;  the  holder  of  the  second  half  has 
a  bad  title  and  notice.  But  it  may  be  a  question  whether 
a  half  note  be  for  all  purposes  a  negotiable  instrument  (6). 

If  a  lost  bill  or  note  be  in  the  hands  of  a  party  who  has  Trorer  for  lost 
no  right  to  retain  it,  as  if,  for  example,  it  be  still  in  the  ^"^ "  ™>**»- 
possession  of  the  finder,  or  of  a  transferee,  who  has  taken  it 
from  him  under  circumstances  amounting  to  fraud,  the  true 
owner  may  bring  an  action  of  trover ;  or,  if  it  had  been 
paid  by  the  acceptor  or  maker  to  such  wrongful  holder,  the 
amount  is  recoverable  in  an  action  for  money  had  and 
received  (c).  And  we  have  seen  that,  if  the  maker  or 
acceptor  pay  it  improperly,  the  amount  will  not  be  allowed 
him  in  account  witii  die  payee  or  drawer  {d). 

But,  where  no  action  lies  on  the  lost  bill,  or  on  the  con-  Remedy  for  loser 
sideration,  as,  where  the  bill  has  been  indorsed  in  blank,  and  ^^  «4ai<7- 
where  no  action  can  be  brought  against  a  wrongful  holder, 
either  in  trover  or  assumpsit,  the  loser  was  not  absolutely 
without  remedy  even  before  the  recent  statute ;  he  might 
then  resort  to  a  court  of  equity  for  relief. 


{z\  Bajley,  6th  ed.  879. 

\a)  Mayor  r.Johnson^  3  Camp. 
324;  Afottop  T.  Haden,  16  Yes. 
486. 

(b)  The  Bank  of  EDgland  have 
alwajB  beoD  in  the  habit  of  paying 
half -notes  on  an  indemnity.  And 
it  has  been  held  that  the  proTi- 
sions  of  the  Common  Law  Pro- 
cedoie  Act,  1854,  s.  87,  fV^J  to 
the  case  of  half- notes.  PerWilles, 


J.,  at  Chambers,  Redmayne  v. 
Bwtany  9  Jar.  21 ;  SmiUhT.  Man- 
dauy  6  Jar.  977. 

(e)3onfn  t.  Hailing,  4  B.  &  C. 
830;  6  D.  &  Ry.  455;  2  C.  &  P. 
11,  8.  C;  Lovell  r.  Martin,  4 
Taant.  799. 

id)  As  to  the  liability  of  a  party 
wrongly  paying,  see  ante,  Chapter 
on  Patmbnt. 
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The  9  &  10  Will.  3,  c.  17,  s.  3,  enacts,  tliat  <'in  case  any 
»uch  inland  bill  shall  happen  to  be  lost  or  miscarried  within 
the  time  before  limited  for  the  payment  of  the  same,  then 
the  drawer  of  the  said  bill  is  and  shall  be  obliged  to  give 
another  bill  of  the  same  tenor  with  that  first  given ;  the  per- 
son to  whom  it  is  delivered  giving  security,  if  demanded,  to 
the  drawer,  to  indemnify  him  against  all  persons  whatsoever 
in  case  the  said  bill,  so  alleged  to  be  lost  or  miscarried,  shall 
be  fomid  again"  {e\ 

This  provision  is  not  peculiar  to  the  law  of  England,  but 
agreeable  to  the  mercantile  law  of  other  countries  {f). 

Notwithstanding  some  authorities  to  the  contrary  (^),  it 
is  now  clearly  settled  that  a  Court  of  common  law  has  no 
jurisdiction  under  this  statute ;  a  Court  of  law  it  was  said 
not  being  able  to  enforce  the  giving  of  a  new  bill,  or  qualified 
to  judge  of  the  sufficiency  of  an  indemnity  (Jk), 

The  relief,  however,  administered  by  Courts  of  equity  is 
not  confined  within  the  letter  of  the  statute.  It  will  be 
afforded  not  only  on  such  bills  as  are  mentioned  in  the 
statute,  but  on  others ;  not  only  before  they  are  due,  but 
after ;  not  only  on  bills,  but  on  notes ;  not  only  against  the 
drawer,  but  against  the  indorser,  or  the  acceptor ;  not  only 
may  a  new  bill  be  required,  but  payment  (t).  But  the  Court 
will  not  call  on  a  party  to  renew  or  pay  a  lost  bill,  without 
providing  him  with  a  satisfactory  indemnity  {k).  Neither 
wUl  the  court  entertain  a  suit  by  an  intended  indorsee 
against  the  acceptor  where  there  has  been  no  actual  indorse- 
ment by  the  payee,  the  bill  never  having  become  negotiable 
and  being  destroyed  (/).  To  a  suit  in  equity  by  fiie  last 
indorsee  of  a  lost  bill  against  the  acceptor,  the  prior  in- 
dorsers  need  not  bo  made  parties  (m). 


(e)  The  3  &  4  Anne,  c.  9,  ex- 
tends, as  it  seems,  this  enactment 
to  promissory  notes. 

(/ )  Code  de  Commerce,  liv.  1, 
tit.  9,  art  161, 162 ;  Ordonnanoe 
de  Commerce  de  Lonis  XIV.,  tit. 
5,  art  19. 

{g)  Walmesleyy,  Child,  1  Ves, 
sen.  346;  ITart  v.  Xing,  12  Mod. 
809;  Holt,  118,  S.C. 

(h)  Eas  parte  Ore^nway,  6  Ves. 
812 ;  Daviei  t.  Dodd,  4  Price, 
176;  Ibulmin  r.  Pricey  5  Ves. 
238 ;  Bromletf  t.  Holland,  7  Ves. 
19,  20,  249. . 

(i)  Walmetley  t.  Childf  1  Ves. 


sen.  346;  Powell  y.  Monnier,  I 
Atk.  611;  Ibulmin  v.  Price,  6 
Ves.  238;  Ex  parte  Greenway,  6 
Ves.  812;  MoMop  v.  Eaden,  16 
Ves.  430;  Hansard  v.  ItoHn$on, 
7  B.  &  C.  90;  9  D.  &  R  860, 
S.  C;  Davii  y.  Dodd,  4  Tannt. 
602. 

{k)  Such  also  is  the  rule  of 
eqnitj  in  America,  Byles  on  Bills, 
6ui  American  ed.  p.  545. 

( I)  Edge  v.  Bumford,  31  L.  J., 
Ch.  806. 

(m)  Macartney  y.  Graham,  2 
Sim.  285. 
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And  now  at  law  by  the  17  &  18  Vict.  c.  125,  8.  87,  in      chapteb 
case  of  any  action  founded  upon  a  bill  of  exchange,  or  other        ^^^"^ 
negotiable  instrument,  the  Court  or  a  Judge  has  power  to  Kew  >tatatabie 
order  " that  the  loss  of  such  instrument  shall  not  be  set  up  SoSSoiuw 
provided  an  indemnity  is  given,  to  the  satisfaction  of  the 
Court  or  Judge,  or  a  Master,  against  the  claims  of  any  other 
person  upon  such  negotiable  instrument  (n). 

Where  a  debtor  remits  his  creditor  a  bill  or  note,  by  a  on  whom  the 
conveyance  which  the  creditor  directs,  or  by  post,  if  that  be  S|J,2i,utod  by 
the  ordinary  vehicle  of  transmission  between  them,  and  the  p«^  *«-  ^^ 
bill  or  note  be  lost  or  stolen,  the  loss  will  fall  on  the  party  ^^^ 
to  whom  the  bUl  was  intended  to  be  remitted  (o). 

(n)  Bank  notes  are  within  this  Redmayne  t.  Burton,  ^^^z^^*-^'  ^  '^^^             ^^. 

act.    APD(^nneH  Y.Murray,  9  Jr,  (p)  Warwick y.Noakes.'Petke,      ^      ^  ^      y%/}  » ^' 

Com.  Law  Itep.  495.    And  half-  67.                                                       1^^  ^x^^*^        ^ 

notes;  per  Wilies,  J.,  at  Chambers,  •.     »^    •  F  '  i  +x  ^ 
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Siupends  the 
remedy  cm  a 
•Imple  oontmet. 


Though  it  be  a  general  rule  of  law,  that  one  simple  con- 
tract cannot  be  satisfied  by  another  similar  executory  con- 
tract (a),  for  that  is  merely  substituting  one  cause  of  action 
for  anoliier,  yet  the  delivery  of  a  valid  bill  or  note  suspends 
the  creditor's  remedy  for  a  debt,  and  if  he  either  receive  the 
money  on  the  instrument,  or  be  guilty  of  laches^  it  operates 
as  a  complete  satisfaction  {b).  ''  The  law,**  says  Lord  Ken- 
yon,  '*  is  clear,  that  if,  in  payment  of  a  debt,  the  creditor 
is  content  to  take  a  bill  or  note  payable  at  a  future  day, 
he  cannot  legally  commence  an  action  on  his  original  debt^ 
until  such  bill  or  note  becomes  payable,  and  default  is 
made  in  the  payment ;  but,  if  a  bill  or  note  is  of  no  value,  as 
if,  for  example,  drawn  on  a  person  who  has  no  efiects  of  the 
drawer  in  his  hands,  and  who,  therefore,  refuses  it,  in  such 
case  he  may  consider  it  as  waste  paper,  and  resort  to  the 


(a)  Bat  see  Com.  Dig.  Accord, 
B.;  Chad  t.  Cheesman,  2  B.  & 
Ad.  828;  4  C.  &  P.  518,  S.  C; 
Cevrtwright  r.  Cook^  8  B.  &  Ad. 
701 ;  Garrard  v.  Woolner,  8  Bing. 


268;  1  M.  &  So.  827,  S.  C;  Carter 
T.  Wormald,  1  Exch.  81. 

(ft)  8  &  4  Anne,  c.  9,  s.  7; 
Sibree  v.  Tripp,  15  L.  J.,  Exch. 
318;  15  M.  &  W.  28,  S.  C. 
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original  demand,  and  sue  the  debtor  on  it "  (c).    The  taking      chapter 
a  bill  or  note  from  the  original  debtor,  or  m>m  a  third  per-         ^"^^^* 
son  (d)j  amounts  to  an  agreement  to  give  the  debtor  credit 
for  ^e  time  it  has  to  run,  but  when  that  time  has  expired, 
and  the  bill  or  note  is  in  the  hands  of  the  creditor  unpaid, 
the  liability  of  the  debtor  on  the  original  debt  revives  (e). 

But  a  creditor  may  agree  to  take  for  a  debt  already  due  Cktiutcni  0«sa- 
a  bill  as  a  collateral  security,  without  afiecting  his  present  ^^' 
right  to  sue  for  that  debt.  A  creditor  who  takes  from  his 
debtor  as  collateral  security  only  a  bill  indorsed  by  his  debtor, 
as  he  is  trustee  of  the  rights  so  he  is  bound  by  the  duties  of 
a  holder,  and  if  he  neglects  to  present  or  give  notice  of  dis- 
honour to  his  debtor,  the  debtor  is  discharged,  for  no  one  but 
the  actual  holder  can  perform  these  duties  (/*)• 

It  is  not  essential  to  plead  the  taking  of  a  negotiable  in-  Fonnof  pi«uiiog. 
strument,  either  as  payment,  or  as  satisfaction.  In  answer 
to  an  action  for  a  debt,  it  is  sufficient  to  allege  that  a  bill  or 
note,  payable  to  order  or  bearer,  was  delivered  for  and  on 
account  of  the  sum  due  (g),  and  that  the  bill  or  note  has 
been  or  is  running,  or  uuit  it  is  in  the  hands  of  a  third 
person  (A).  But  a  plea  is  not  double,  which  alleges  both 
that  the  bill  was  taken  for  and  on  account,  and  also  in  pay- 
ment (t).  But  the  liberty  of  pleading  that  a  bill  or  note 
was  given  or  taken  on  account  is  confined  to  the  case  of  such 
instruments.  It  must  appear  on  the  face  of  the  plea  that 
the  bill  or  note  was  payable  to  order  or  to  bearer,  otherwise 
the  plea  is  bad,  even  auer  verdict  (A). 

The  payment  of  a  substituted  note,  though  given  by  a 


io)  StedmanY,  Gooch,  1  Esp. 
8;  Kea/rslake  v.  Morgan^  6  T.  B. 
613.  An  unsatisfied  j  ndgmen t  on 
the  bill  aUyne  will  not  destroy  the 
original  debt  Tarleton  t.  All- 
husen,  2  Ad.  &  Ell.  32. 

(d)  BeUhaw  t.  Biuh,  11  C.  B. 
131 ;  BottoniUy  v.  Nuttall,  28  L. 
J.,  C.  P.  110;  6  C.  B.,  N.  8.  122, 
S.  C. 

{e)  The  law  <m  this  subject  in 
the  United  States  is  not  nniform, 
and  subject  to  manj  distinctions. 
Bjles  on  BiUs,  5th  American  ed. 
p.  647. 

(/)  Peaeoeh  t.  PurwU,  82  L. 
J.  266. 

(^)  JKeartlake  t.  Morgan,  6  T. 


B.  513;  see  Oriffith^  r.  Omen,  18 
M.  &  W.  68. 

(A)  Price  Y,  Price,  16  M.  &  W. 
232;  bat  see  Mereer  t.  Chee$e,  12 
L.  J.,  C.  P.  66;  4  M.  &  G.  804; 
S.  C;  Ori^p  T.  Griffiths,  2  C,  M. 
&  B.  169. 

(i)Maillard  t.  Duke  ofArgyU^ 
6  M.  &  G.  40.  And  an  allegation 
that  a  bill  was  given  ''on  account 
of  and  in  pofyment  and  dit- 
oTuvrge^  is  not  equivalent  to  an 
allegation  that  it  was  given  in 
satieiaction.  M'Dowall  v.  Boyd, 
17  L.  J.,  Q.  B.  295;  Kemp  v. 
Watt,  16  M.  &  W.  672. 

(A)  Jama  v.  WUHamt,  18  M. 
&  W.  828. 
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stranger,  has  been  held,  in  an  action  on  the  first  note, 
admissible  under  a  plea  of  payment  (/). 


Kot  on  a  oontnct 
uuderBeaL 


The  taking  a  bill  or  note  from,  a  party  bound  by  a  con- 
tract under  seal  does  not  extinguish  or  suspend  the  remedy 
on  the  specialty,  unless  the  bill  or  note  is  actually  paid. 
Thus,  where  one  of  three  joint  covenantors  gave  a  bUl  of 
exchange  for  part  of  a  debt  secured  by  the  covenant,  it  was 
held  that  the  bill  only  operated  as  a  collateral  security, 
not  affecting  the  remedy  on  the  covenant,  and  even  though 
judgment  had  been  obtained  on  the  bill ;  Le  Blanc,  J.,  ob- 
serving, '^  The  giving  of  another  security,  which,  in  itself, 
would  operate  as  an  extinguishment  of  the  original  one, 
cannot  operate  as  such  bv  being  pursued  to  judgment,  unless 
it  produce  the  fruit  of  a  judgment"  (m). 


Does  not  gus- 
pcud  difttreas. 


Where  a  tenant  gave  a  note  of  hand  for  arrears  of  rent, 
it  was  held  that  the  landlord  might  nevertheless  distrain, 
for  the  note  was  no  alteration  of  the  debt  till  after  pay- 
ment (n). 


Note  (n  payment 
of  au  attorneiy's 
blU. 


The  Attorneys'  and  Solicitors*  Act,  6  &  7  Vict.  c.  73, 
8.  21,  enacts,  that  an  application  to  tax  an  attorney's  or 
solicitor's  bill  must  be  made  within  twelve  months  after 
payment.  Where  a  promissory  note  is  given  for  an  attor- 
ney's bill,  payable  at  a  future  day,  the  twelve  months  run 
from  the  time  the  note  was  paid,  and  not  from  the  time  it 
was  given,  unless  it  were  treated  as  payment  at  that  time  (o). 


Gonaeqaenoe  of  a 
creditor  taking 
bUls  of  a  third 
penoD. 


If  the  debtor,  instead  of  paying  the  creditor,  directs  him 
to  take  a  bill  of  a  third  person,  which  the  creditor  does,  and 
the  bill  is  dishonoured,  the  liability  of  the  original  debtor 
revives  (p) ;  and  it  is  not  necessary  to  give  the  original 


(/)  Thome  T.  Smith,  20  L.  J., 
C.  P.  71;C.B.  669. 

(m)  I>rake  r.  MUohell,  8  East, 
261 ;  and  see  Curtis  t.  Rush,  2 
Yes.  &B.  416. 

(n)  Harris  t.  Shipway,  1744; 
Bwerr.  Lady  Clifton,  C.  B.,  Trin. 
T.  1736 ;  BulL  N.  P.  182;  Palfrey 
V.  Baker,  3  Price,  572;  lUims  t. 
Oyde,  2  Ad.  &  £U.  628;  4  N.  & 
M.  462,  S.  C.  Eyen  a  bond  nven 
for  rent  does  not  extingnish  it. 
licnt,  though  dae  on  a  parol  lease. 


is  of  as  high  a  nature  as  an  obli- 
gation.   11  Ym.  Ab.  289. 

(p)  Sayer  v.  Wagstaff,  6  Bear. 
416;  In  re  Harries,  13  M.  &  W. 
Si  In  re  Wilton,  Q.  B. 

Q?)  Marsh  v.  Pedder,  4  Camp. 
267;  Holt,  N.  P.  C.  72,  S.  C; 
Ex  parte  Dickson,  cited  6  T.  R. 
142;  Taylor  y.  Brings,  M.  &  M. 
28 ;  and  see  Robinson  v.  Read,  9 
B.  &  C.  449;  4  Man.  &  By.  849, 
S.C. 
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debtor  notice  of  the  dishonour  {q).    The  bill  or  note  must 

be  presented  within  a  reasonable  time  (r).  

So  if  the  creditor  not  having  the  option  of  taking  cash^ 
takes  of  his  own  accord  a  bill  of  his  debtor's  agent,  the 
debtor  is  not  discharged  («).  But  if  the  debtor  refer  his 
creditor  to  a  third  person  for  payment  generally,  and  the 
creditor,  having  the  option  of  taking  cash,  elects  to  take 
a  bill  which  is  dishonoured,  the  original  debtor  is  dis- 
charged (t). 

The  consequence  of  giving  a  bill  to  an  agent,  an  auctioneer,  of  the  creditoi's 
for  example,  who  has  no  authority  to  receive  anything  but  SStorMiiif  "*" 
cash,  is,  that  the  party  giving  the  bill  is  not  discharged  from 
the  demand  of  the  principal,  although  the  bill  fall  due  at  the 
period  when  the  debt  ought  to  have  been  discharged,  and  be 
regularly  paid  to  the  holder  {u). 

The  taking  of  his  separate  bill  from  one  of  several  part- 
ners for  a  joint  debt,  will,  as  we  have  seen,  discharge  the 
others.  Such  a  transaction  imports  an  agreement  between 
the  creditor  and  the  firm,  that  the  creditor  shall  rest  on  the 
liability  of  the  one  partner  alone,  and  shall  discharge  the 
others  ;  that  is,  an  accord  —  and  the  separate  bill  is  a  satis- 
faction. For  the  separate  liability  of  one  partner  may,  in 
many  cases,  be  more  advantageous  than  his  joint  liability 
with  others.  It  is  not  extinguished,  at  law,  by  his  pre- 
decease ;  in  the  event  of  a  separate  adjudication  of  bank- 
ruptcy against  him,  it  would  be  satisfied  before  joint  debts  {x). 
and  it  avoids  difficulties  which  might  arise  in  suing  him  with 
another  defendant  {y). 

Where  the  creditor's  rights  against  an  original  debtor  are 
reserved,  whether  by  express  agreement  {z\  or  by  the  nature 
of  the  transaction,  or  by  the  original  debtor's  name  being  on 
the  new  bill,  the  taking  of  the  bill  of  one  of  several,  or  of  a 
sti*anger,  does  not  discharge  the  original  debtor. 


{q)8mnyard  y,  Bowes,  6  M.  & 
S.62. 

(r)  Chamherlyn  v.  Delarive,  2 
WUsoD,  354. 

(0  BoHfuon  V.  Rend,  9  B.  & 
C.  444 ;  Marsh  v.  Pedder,  Holt, 
N.  P.  C.  72;  4  Camp.  257,  S.  C. 

(t)  Strong  V.  Mart,  6  B.  &  C. 
160;  9  D.  &  R.  189;  2  C.  &  P. 
55,  S.  C;  SmUh  t.  Ferrand,  7  B. 
&  C.  19;  9  D.  &  R.  808,  S.  C; 
and  BeeJiaillie  t.  Moore,  15  L.  J., 
Q.  B.  169;8Q.  B.  489,  S.C. 


(u)  Syket  T.  OUei,  6  M.  &  W. 
646;  Williams  y.  ^hans,  1  Law 
Rep.,  Q.  B.  852;  CaUerall  v. 
Hindu,  1  Law  Rep.,  C.  P.  186. 

(«)  6  Geo.  4,  c.  16,  s.  62 ;  12  & 
18  Vict.  c.  106,  8. 140. 

(y)  Eca^tsY,  Drummond,  4  Esp. 
82 ;  JReed  t.  WhUe,  5  Esp.  122  ; 
Tkompsony,  Percival,  5  B.  &  Ad. 
925 ;  3  N.  &  M.  667,  S.  C. 

{%)  Bedford  v.  Deakin,  2  Stark. 
178;2B.&Ald.  210,  S.a 
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Wlut  a  creditor 
who  has  beea 
paid  by  a  dis- 
honoured bill 
must  prove. 


Where  the  tranf- 
ferer  knew  the 
inntrument  to  be 
of  no  value. 


Where  a  debtor  indorses  a  bill  to  his  creditor,  the  creditor 
cannot  sue  for  his  debt  without  proving  presentment  of  the 
bill  and  notice  of  dishonour  (a).  But  where  he  ches  not 
indorse  ity  it  seems  sufficient  for  the  creditor,  when  siiing 
for  the  original  debt,  to  show  that  the  bill  still  remains  in 
his  hands,  without  proving  presentment  (b)  or  notice  of  dis- 
honour (c) ;  for  that  is  presumptive  evidence  of  dishonour, 
sufficient  to  throw  it  on  the  defendant  to  show  that  the  bill 
has  been  paid. 

If  the  party  who  gave  the  bill  in  payment  as  a  good  bill 
knew  at  the  time  that  it  was  of  no  value,  or  fraudulently  mis- 
represented the  solvency  of  parties  to  it  (rf),  the  holder,  on 
discovering  the  fraud,  may  immediately  sue  such  party  on 
his  original  liability;  or,  if  the  bill  were  given  for  goods, 
delivered  at  the  time,  he  may  disaffirm  the  contract,  and  sue 
in  trover  for  the  goods.  Thus  where  a  vendee,  under  terms 
to  pay  for  goods  on  delivery,  obtained  possession  of  them  by 
giving  a  check,  which  was  afterwards  dishonoured,  Lord 
Tenterden  said,  ''If  the  vendee  had  reasonable  ground  to 
expect  that  the  check  would  be  paid,  the  transaction  waa 
not  fraudulent,  and  the  property  would  pass  to  him  :  if  he 
had  not  reasonable  ground  for  so  expecting,  the  transaction 
was  fraudulent,  and  die  vendors  are  entitled  to  recover  their 
property  in  an  action  of  trover"  (c). 

A  lost  or  de-  A  negotiable  bill  or  note  given  in  discharge  of  a  debt, 

J^mait?"*^^^  and  then  lost  or  destroyed,  is  at  common  law  payment  (/); 

but  the  recent  statute  17  &  18  Vict.  c.  125,  s.  87,  may,  as 
we  have  seen,  enable  the  owner  to  recover. 


Fejmentby 
tiank  notes  or 
biUs  or  notes, 
payable  to  bearer. 


We  have  already  seen  (g)  that  it  has  been  held  that, 
where  a  bill  or  note  payable  to  bearer  is  delivered  without 


(a)  Xearslaks  v.  Morgan^  5  T. 
R.  613;  Bridges  t.  Berry,  3 
Taant.  Id^. 

(&)  6hodwin  r,  Coates,  1  M.  & 
Rob.  221. 

(d)  Bishop  T.  Bowe,  8  M.  & 
SeL  862. 

(d)  Byles  on  Bills,  5th  Ameri- 
can ed.  p.  552. 

(e)  Hawse  v.  Crowe,  1  R.  &  M. 
414;  Puokford  t.  Maxwell,  6  T. 
B.  52 ;  Owenson  t.  Morse,  7  T. 
R.  64 ;  BUhop  T.  ShUlito,  2  B.  & 
Aid.  829,  n.;  Ihylorr,  Plvmer,  8 
M.  &  Sel.  562 ;  Brown  r.  Eewley, 
2  B.  &  P.  518 ;  Gladstone  y.  Had- 


men,  1  M.  &  SeL  517;  Noble  r. 
Adams,  7  Taunt.  59;  JBarl  of 
Bristol  V.  Wtlsmore,  1  B.  &  C. 
514;  2  D.  &  R.  755,  S.  C;  JKilby 
v.  Wilson,  1  R.  &  M.  178.  See 
the  American  authorities  to  the 
same  effect,  Bjles  on  Bills,  5th 
American  ed.  p.  552. 

(/)  Woodford  v.  WhUeley,  M. 
&  M.  517;  Crowe  v.  Clay,  9 
Exch.  604.  N.B.— In  this  Ch^H 
ter  the  word  patment  is  not 
always  naed  in  its  strict  legal 
sense. 

(£)  Chapter  on  Tbansfeb. 
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indorsement,  not  in  payment  of  a  pre-existing  debt^  bat  in 
payment  or  exchange  for  goods  or  other  securities  sold  at 
the  time,  such  a  transaction  amounts  in  geoeral  to  a  sale  of 
such  a  bill  or  note,  and  to  an  election  by  the  transferee  to 
take  it  as  money  with  all  its  risks,  and,  consequently,  to 
complete  payment  by  the  transferer  (A). 

If,  in  payment  of  dishonoured  bills,  other  bills  be  given  when  a  bin  u 
for  the  sum  due,  and  the  first  bills  remain  in  the  hands  of  ^^^^ 
the  holder,  if  the  latter  bills  be  not  paid,  the  liability  of 
parties  on  the  first  bills  revives  (t).  And  even  if  the  new 
bills  be  duly  paid,  the  holder  may  recover  on  the  old  bills,  if 
the  amount  of  principal  and  interest  due  thereon  be  not 
covered  by  .the  amount  of  the  new  bills  {k).  The  holder  of 
an  old  bill  for  the  full  amount  of  which  a  new  bill  is  given 
cannot  sue  on  it  till  the  new  one  is  at  maturity  (/)• 

The  taking  of  a  bill  or  note  in  payment  will,  in  general,  luing  a  uii  de- 
determine  a  lien.  Thus,  where  the  owner  of  a  ship  having  *«n>^«  •*!«»• 
a  lien  on  the  goods,  until  the  delivery  of  good  and  approved 
bills,  took  a  bill  of  exchauge  in  payment,  and  though  he 
objected  to  it  at  the  time,  afterwards  negotiated  it,  it  was 
held  that  such  a  negotiation  amounted  to  an  approval  of  the 
bill  by  him,  and  to  a  relinquishment  of  his  lien  on  the 
goods  (m).  So  where,  for  goods  sold,  the  vendor  took  the 
vendee's  promissoiy  note,  and  negotiated  it  with  his  banker, 
and  it  was  subsequently  dishonoured,  but  continued  out- 
standing in  the  baiiker*s  hands,  it  was  held  that  the  vendor 
bad,  by  taking  the  note  and  negotiating  it,  relinquished  his 
lien,  and  that  the  lien  did  not  revive  on  the  dishonour  of 
the  note,  the  note  continuing  in  the  banker's  hands  (n). 

But  if  a  bill  or  note  is  taken,  and,  remaining  in  the 
vendor's  hands,  is  dishonoured,  the  goods  not  being  delivered, 
it  should  seem  that  the  lien  revives  (o). 


(A)  Camidge  y.  AUenhy^  6  B. 
&  C.  373;  9  I).  &  R.  391,  S.  C; 
WardY,  Mans,  2  Ld.  Raym.  928; 
Brown  t.  Kewley,  2  B.  &  P.  418; 
Guardiofu  of  Liehfield  Union  t. 
Oreene,  26  L.  J.,£zch.  140;  1  H. 
&  N.  884,  S.  C;  SmUh  Y.Mereer, 
L.  R.,  3  Ex.  61.  See  the  Chapter 
on  Traksfeb. 

(i)  Ex  parte  Barelof,  7  Ves. 
597;  BUh4*p  y.  liowe,  3  M.  &  S. 
362;  IHllon  y.  Bimmer,  I  Bing. 
100;  7  Moo.  427,  S.  C. 

(^k)  Lumley  y.  Mutgrave,   4 


Bmg.  N.  C.  9;  6  Scott,  280,  S.  a 

(Q  Kendriok  y.  Lomax,  2  C.  & 
J.  406;  2  Tyr.  438,  S.  C. 

(m)  HomeaUle  y.  fbn^ran,  3  B. 
&  Aid.  497;  2  Stark.  590,  S.  C. ; 
AUager  y.  8t,  Katherint^t  JDoek 
Company,  14  M.  &  W.  784;  Tarn- 
vaco  y.  SimpiOfi,  19  C.  B.,  N.  S. 
478. 

(n)  JBunney  y.  Poyntz,  4  B.  & 
Ad.  568;  1  K  &  M.  229,  S.  0. 

(o)  New  y.  Swain,  1  Dana.  & 
L.  198;  Valpy  y.  OaMey,  16  Q. 
B.  941. 
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But  not  on  refti 
property* 


Iseunest 


On  the  sale  of  real  property  the  taking  and  negotiating  a 
note  or  bill  by  the  vendor  does  not  amount  to  a  relinquish- 
ment of  his  lien  (p)  on  the  land  {g)  for  the  unpaid  purchase- 
money. 

A  bill,  check  or  promissory  note  is  earnest,  or  part 
payment,  within  the  seventeenth  section  of  the  Statute  of 
Frauds,  so  as  to  obviate  the  necessity  of  a  written  con- 
tract (r). 

A  covenant  to  pay  in  promissory  notes  implies  and  in- 
cludes a  covenant  to  pay  the  notes  when  due  (f). 

An  unstamped  bill  or  check  is  not  payment  (t). 


(jp)  Ex  parte  Loring,  1  Kose, 
19;  Ch-ant  v.  Mills,  2  V.  &  B. 
806.  See  Macreth  t.  Simmons, 
15  Yes.  329.  See  as  to  the  effect 
of  taking  a  void  check,  Bond  y. 
Warden,  14  L.  J.,  Chan.  154;  1 
Coll.  583,  S.  C. 

(^)  As  to  the  drcninstances 
under  which  the  transfer  of  a  bill 


is  payment  in  bankruptcy,  see  the 
Chapter  on  Bankbuptct. 

(r)  Chitty  on  BiUs,  8th  ed.  80, 
note  (&),  p.  84. 

(#)  Dixon  Y,nolroyd,  27  L  J., 
Q.  B.  48;  7  E.  &  B.  903,  S.  C. 

(t)  Cundy  v.  MarrioU,  1  B.  & 
Ad.  696;  Bon4  v.  Warden,  14 
L.  J.,  Ch.  164;  1  Coll.  683,  S.  C. 


385 


CHAPTER  XXX. 
OP  SETS,  PARTS  AND  COPIES  OP  BILLS. 


What  a  Bill  drawn  in  parts 


%s 


The  whole  set  but  one  Bill . 

To  whom  the  Bill  belongs 
when  the  parts  are  in  dif- 
ferent hands  . 

How  many  parts  required  . 
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the  other  parts 
Liability  of  Drawee  , 
Liability  of  Indorser 
Copies  of  Bills  . 
Substitutions 
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Foreign  bills  (a)  are  often  drawn  in  parts,  all  the  parts 
together  making  what  is  called  a  set. 

Exemplars  Or  parts  of  the  bill  are  made  on  separate  pieces 
of  paper,  each  part  being  numbered,  and  referring  to  the 
other  parts.  Each  part  contains  a  condition  that  it  shall 
continue  payable  only  so  long  as  the  others  remain  unpaid. 
These  parts  should  circulate  together ;  or  one  may  be  for- 
warded for  acceptance  while  the  other  is  delivered  to  the 
indoi*8ee,  thus  relieving  him  from  the  necessity  of  forwarding 
his  part  for  acceptance,  but  giving  him  the  indorser's  secu- 
rity immediately,  and  diminishing  the  chances  of  losing  the 
bill  {b).    Every  transferer  is  bound  to  hand  over  to  his 


(a)  n  existe  dans  la  negotiation 
des  lettres  de  change  an  usage  qai 
la  facilite  et  assure  lear  paiement 
rapide ;  c'est  la  faculte  de  tirer  par 
premiere,  seconde,  et  troisi^me, 
&c.  &c.,  c'est  k  dire  de  sonscriie 
plosieurs  exemplaires. 

Get  asage  remonte  k  des  temps 
d^jk  recales ;  il  Itait  en  Yi^oenr 
sons  I'ancicnne  len^slation,  et  Ciei- 
rac  en  cite  des  exemples  qai  se 
rapportent  aa  miliea  da  seizidme 
si^cle. 

II  n'est  pas  sans  interet  de  re- 
prodaire  ses  obaerrations  fort 
senses  : 

**  £t  d'autant  que  les  lettres  de 
change  sont  des  papiers  volans, 
des  petits  poaletB,  on  billets,  Po- 
lizza  di  Cambwy  qui  se  peavent 

B. 


facilement  esdirer  •  et  perdre. 
Corome  aassi  le  banqaier  corres- 
pondant  k  Paris  peat  manquer  aa 

Eaiement,  c*est  poarqaoi,  taut  le 
oargeois  qai  a  tire,  qae  son 
commissionaaire  residant  k  Paris, 
ont  chacan  besoin  d*one  copie 
poar  faire  lears  diligences.-  A 
cette  cause  le  banquier  doit  ecrire, 
et  foornir  par  precaution  deux  ou 
trois  copies  de  la  tueme  lettre  de 
semhlable  tenear."  Noag^iier  des 
Lettres  de  Chuiige,  1,  104. 

(ft)  The  facilitv  which  drawing 
a  bill  in  sets  affords  for  its  present- 
ment, has  been  held  to  accelerate 
the  time  within  which  a  bill,  pay- 
able after  sight,  oaght  to  be  pre- 
sented for  acceptance.  Straker 
V.  Graham,  4  M.  &  W.  721. 
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SetSy  Parts  and  Copies  of  Bills. 


The  whole  eet 
but  one  bUL 


cHijTER  transferee  all  the  parts  of  the  bill  in  his  possession,  and  he 
may  even  be  liable  to  hand  them  over  to  a  subsequent  trans- 
feree, if  he  have  them  still  in  his  possession  (c). 

The  whole  set,  of  how  manj  parts  soeyer  it  be  composed, 
constitutes  but  one  bill,  and  the  regular  payment  and  can- 
cellation of  any  one  of  the  parts  extiuguishes  all  [d). 

A  firm,  who  were  both  payees  and  acceptors  of  a  foreign 
bill  in  three  parts,  indorsed  one  part  to  a  creditor  to  remain 
in  his  hands  till  some  other  security  were  given  for  it,  and 
then  indorsed  another  part  of  the  same  biU  for  value  to  a 
third  person.  They  afterwards  gave  the  first  indorsee  the 
proposed  security,  and  took  back  the  first  part  of  the  bill 
from  him.  Held,  that  the  holder  of  the  second  part  was  not 
precluded  from  recovering  against  the  firm :  first,  because 
the  substitution  of  the  security  for  the  first  part  was  not  a 
payment ;  and,  secondly,  because  the  firm  were,  as  between 
themselves  and  the  second  indorsee,  estopped  from  disputing 
the  regularity  of  their  acceptance  and  indorsement  of  the 
second  part  (e). 

To  whom  the  But  as  between  bona  fide  holders  for  value  of  difierent 

tte  SSSJta*  parts  of  the  same  bill,  he  who  first  obtains  a  title  to  his  part 
djflerent  handi.     is  entitled  to  the  other  parts  (/*),  and  may,  it  has  been  said, 

maintain  trover  for  them,  even  against  a  subsequent  bona 

fide  holder  (^). 

How  muij  parts  If  a  man  be  under  an  obligation  to  deliver  a  foreign  bill, 
max  be  xeqoired.    jfc  geems  he  is  bound  to  deliver  as  many  parts  as  may  be 

applied  for  (A). 


Bfieet  of  omit- 
ting to  refer  to 
the  other  perts. 


An  omission  on  one  part  to  express  the  reference  to  the 
others,  and  the  condition  relating  to  them,  may  have  the 
efiect  of  obliging  the  drawer  to  pay  more  than  one  part  (t). 


(e)  Pinard  t.  Klockvuiny  82 
L.  J.,  Q.  B.  82;  8  Best  &  Smith, 
888)  o.  O. 

(j^  Byles  on  BiUs,  6th  American 
edition,  655.  A  contract  to  delirer 
np  a  bill  drawn  in  parts,  is  a  con- 
tract to  deliver  up  every  part. 
Kearney  v.  Wett  Granada 
Mining  Company.  1  H.  &  N. 
412. 

(e)  Holdswarth  r.  ffunter,  10 
B.  &  C.  449. 

(/)  Ibid.;  Perreira  v.  Jopp^ 
10  B.  &  C.  450,  n. 


{g)  For  it  is  the  dnty  of  a  pav 
son  takine  one  of  several  parts  to 
inquire  after  the  others;  LMng  r. 
Smyth,  7  Bing.  284,  294;  6  M. 
&  P.  78,  S.  C;  and  he  is  advei^ 
tised  by  the  part  which  he  does 
take,  that  he  takes  it  without  the 
others  at  his  peril. 

(A)  1  Pard.  384.  But  since  each 
part  is  now  subject  to  a  stamp,  it 
may  be  doubtful  whether  he  is  so 
bound,  unless  the  party  applying 
will  furnish  the  estn  stamps. 

(i)   Da/fHton  r.  Hobertspn,  8 


SetSy  Parts  and  Copies  of  Bills. 
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The  drawee  shoold  accept  only  one  part    For  if  two  ac-      CHAgiat 
cepted  parts  should  come  into  the  hands  of  different  holders, 


and  the  acceptor  should  pay  one,  it  is  possible  that  he  may  Liabiuty  oi 
be  obliged  to  pay  the  other  part  also  {j),  d»wee. 

And  he  should  not  pay  without  taking  back  the  part 
which  he  has  accepted  (A;,  for,  having  paid  the  unaccepted 
part,  he  may  be  obliged  afterwards  to  pay  the  accepted  part 
also. 

And  if  an  indorser  improperly  circulate  two  parts  to  dis-  JiJjJJJJJjT  ^ 
tinct  holders,  be  may  be  liable  on  each  (/).     The  forgery  of 
the  payee's  indorsement  on  one  of  the  parts  will  of  course 
pass  no  interest  even  to  a  bona  fide  holder  (m). 

It  is  conceived,  that  an  indorser  is  not  bouod  to  pay  any 
one  part,  unless  every  part  bearing  his  indorsement  be  de- 
livered up  to  him  (n). 

Copies  of  bills  are  not,  it  is  believed,  much  used  in  this  OoptM  of  biiis. 
country.    A  protest  may  be  made  on  the  copy  of  a  bill  in 
some  cases  (o).     But,  abroad,  when  a  bill  is  not  drawn  in 
sets,  it  is  sometimes  the  practice  to  negotiate  a  copy,  while 
the  original  is  forwarded  to  a  distance  for  acceptance. 

In  such  a  case,  the  person  who  circulates  the  copy  should 
transcribe  the  body  of  the  bill,  and  all  the  indorsements, 
including  his  own,  literally,  and,  after  all,  he  should  write 
"  Copy  : — the  original  being  with  such  a  person."  If  he 
should  omit  to  state  that  the  bill  is  a  copy,  or  to  write  his 
own  indorsement  after  the  word  copy,  he  may  become  liable 
on  the  copy  as  on  an  original  (p). 


Dow.  218,  228;  Beawes,  430; 
Foth.  Ill;  2  Pard.  867.  Bat  not 
an  inacdhrate  reference  or  an 
omission  to  name  one  part  ob- 
TioQsly  by  mistake.  Bayley,  6th 
ed.  SO. 

(J)  See  SbldtfiHfrth  r.  Hunter, 
10  B.  &  C.  449. 

(^)  Celoi  qni  pale  nne  lettre  de 
change  snr  nne  denxi^me,  troi- 
si^me,  qnatridme,  &c.,  sans  retirer 
celle  Bar  laqaelle  se  troave  son 
acceptation,  n'op^  point  sa  libe- 
ration k  regard  da  tiers  portenr 
de  son  acceptation.  Code  de  Com- 
merce, Art.  148. 

(0  See  Hbldtmorth  y.  Hunter, 
snpra. 

(4»  )  CheMf  y.  HarUy,  8  T.  R. 
127;  see  Smith  y.  Mereer,  6 
Tannt  80 ;  1  Mareh.  458,  8.  C. ; 


Fuller  V.  Smith,  1  C.  &  P.  197; 
Ry.  &  M.  49,  S.  C. 

(n)  Lorsqn'nne  denxidme  porta 
qn'elle  ne  sera  pay6e  qn'antant 
one  la  premiere  ne  I'anra  pas  6t^; 
1  endossear  qui  endosse  les  denx 
exemplaires  n'est  point  responsa- 
ble  enyers  le  portenr  de  la  seconde 
qni  a  re^n  ce  titre,  tandis  qne  la 
premiere  ^tait  ^alement  en  cir- 
culation. 

Dans  ce  cas  le  portenr  de  la  se- 
conde est  ayerti  par  les  ^noncia- 
tions  qnVlle  oontient.  Ponr  se 
mettre  a  Tabri  des  frandes  de  son 
c6dant,  il  doit  se  faire  remettre  la 
premiere.  Conr  de  Cassation, 
4  Ayril,  1882;  Sirey,  t.  32,  1.  29. 

ip)  Dehers  y.  Harriot,  1  Show. 
163. 

( p)  L'osage  des  copies,  qnoiqn'il 
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SetSf  Parts  and  Copies  of  Bills. 


OHAPTEB 


BubetitatlOQi. 


*  It  is  a  common  but  not  a  safe  practice  for  a  drawer,  to 
whom  a  negotiated  part  has  come  back  with  many  indorse- 
ments on  it,  to  substitute  a  new  part  without  such  indorse- 
ments. The  holder  of  such  a  substituted  part  maj  be 
deprived  of  his  remedy  against  the  acceptor  by  the  inter- 
mediate act  of  the  drawer  {q). 


ne  Boit  pas  consacrg  par  la  loi,  n'en 
estpasinoiiiByalable.  L'endoasenr 
qui  cr^  Doe  copie,  aprds  avoir 
nlgocie  I'origiDal,  est  tenn  de 
meDtionner  dans  la  copie  Pen- 
doMseroent  qa'il  a  ecrit  gar  le  titre 
mSme.  Si,  an  oontraire,  aprds  ces 
motMjpaw  copte,  il  appose  on  en- 


dos,  U  fait  snpposer  (foe  I'original 
n'est  pas  endoss^,  et  il  est  respon- 
Bable  via-i-yis  da  porteor  de  bonoe 
f oi  de  la  copie.  Coar  Royale  de 
Paris,  14  Jaayier,  1880;  Sirey,  t. 
80,  1. 172. 

iq)    Ralli   t.  Dennistounj  6 
Exch.  483. 
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Bills  of  exchange  are  either  foreign  or  inland  (a).    In-      chapter 
land  bills  of  exchange,  at  common  law,  are  snch  as  are  both 


drawn  and  payable  within  the  limits  of  England,  Wales  and  JJ^^SSSiSr 
Berwick-on-Tweed  (6).  hoiB. 

Foreign  bills,  as  distinguished  from  inland  bills  at  common 
law,  are  such  as  are  drawn  or  payable,  or  both,  abroad,  or 
drawn  in  one  realm  of  the  United  Kingdom,  and  payable  in 
another  (c). 

Bills  drawn  in  England  and  payable  in  Scotland,  or  Ire- 
land, or  vice  versoy  were  until  recently  foreign  bills,  for  they 
were  so  before  the  union  between  the  countries,  and  the 
union  does  not  make  them  inland  bills  {d).  Bat  bills  drawn 
and  payable  in  Scotland,  or  drawn  and  payable  in  Ireland, 
were  inland  bills  within  1  &  2  Geo.  4,  c.  78,  to  which  an 
acceptance  in  writing  was  necessary  (e). 

But  now,  by  the  19  &  20  Vict.  c.  97,  s.  7,  bills  or  notes  statate  19  ik  so 


(a)  Holt,  C.  J. :  ''I  remember 
when  actions  npon  inland  bills  of 
exchange  did  first  begin,  and  there 
they  laid  a  particalar  cnstom  be> 
tween  London  and  Bristol,  and  it 
was  an  action  against  the  acceptor. 
The  defendant's  counsel  wonld  jpnt 
them  to  prove  the  cnstom,  at  which, 
Hale,  wno  tried  it,  langhed,  and 
said,  they  had  a  hopefal  case  on't." 
Buller  T.  Crips,  6  Mod.  29;  1 
Salk.  130;  Holt,  119,  S.  C. 

(h)  A  bill  drawn  in  England  on 


a  person  residing  abroad,  bat 
drawn  and  accepted  payable  in 
JEngland,  has  been  held  an  inland 
bill  within  the  Stamp  Act.  Am- 
ner  y.  Clarke,  2  C,  M.  &  R.  468. 

(c)  As  to  the  Isle  of  Man  and 

the   Channel   Islands,  see  Com. 

Dig.  Navigation,  2, 8  and  4.  Chd^ 

frey  r.  Cwdman^  18  Moo.  P.  C.  C. 

11. 

(<0  Mahoney  r.  AsMin,  2  B.  & 
Ad.  478. 

(e)  Ibid. 
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Presomption  of 
being  an  inland 
bUl. 


Stamp  on  an 
Inland  bill  pur- 
porting to  be  a 
foreign  one. 


Sets  of  billfl. 


Presentment  of 
foreign  billB. 


Acceptance. 


PROTEST. 


drawn  in  one  part  and  payable  in  any  otiher  part  of  the 
British  Islands  (/)  are  inland  bills  (g). 

A  bill  of  exchange  is  prima  facie  an  inland  bill.  When 
an  action  is  brought  on  a  foreign  bill,  against  a  drawer  or 
indorser,  the  declaration  ought  to  disclose  that  it  is  a  foreign 
bill.  And  if  it  do  not,  the  defendant  will  be  entitled  to 
succeed  on  the  ordinary  traverses  of  the  material  alle- 
gations in  the  declaration  (A). 

Formerly  the  acceptor  of  a  bill,  purporting  to  be  a  foreign 
bill,  but  really  made  in  England,  and  known  by  the  acceptor 
at  the  time  of  acceptance  to  be  so,  was  not  precluded  from 
objecting,  in  an  action  by  an  innocent  indorsee,  that  it  was 
really  an  inland  bill  and  therefore  Void  for  want  of  a  stamp  (i). 
But  there  was  an  implied  warranty  by  a  transferer  that  a  bill 
apparently  drawn  abroad  really  was  so  drawn  (A).  Now, 
however,  every  bill  of  exchange  which  shall  purport  to  be 
drawn  at  any  place  out  of  the  United  Kingdom,  shall  for  all 
the  purposes  of  the  Stamp  Act  be  deemed  a  foreign  bill, 
17  &  18  Vict  c.  83,  8.  4(/),  and  may,  as  we  have  seen,  be 
stamped  accordingly.  And  by  the  27  &  28  Vict  c.  66,  s.  2, 
every  bill  of  exchange  payable  on  demand,  and  purporting 
to  be  indorsed  abroad,  shall,  for  the  purposes  of  the  Stamp 
Act,  be  deemed  to  be  a  foreign  bill. 

Foreign  bills  are  frequently  drawn  in  sets :  that  is,  ex- 
emplars or  parts  of  the  bill  are  made  on  separate  pieces  of 
paper,  each  part  referring  to  the  other  parts,  and  containing 
a  condition  that  it  shall  continue  payable  only  so  long  as  the 
others  remain  unpaid. 

For  the  law  on  this  subject  the  reader  is  referred  to  the 
preceding  Chapter  on  Sets,  Parts  and  Copies  of  Bills. 

As  to  the  presentment  of  foreign  bills  for  acceptance  or 
payment,  see  the  Chapters  on  Peesentmbnt  for  Accept- 
ance, and  Presentment  fob  Payment. 

For  the  English  law  regulating  the  acceptance  of  foreign 
bills  in  this  country^  see  the  Chapter  on  Acceptance. 

As  to  the  protest  of  foreign  bills,  see  the  Chapter  on 
Protest. 


(/)  t.  e.  Great  Britain,  Ireland, 
Man,  Gnemsey,  Jersey,  Aldemey, 
Sark,  and  the  islandB  adjacent  to 
any  of  them,  s.  7. 

iff)  Except  so  far  as  stamp  daty 
is  concerned.  See  Griffin  v.  Wea- 
*A^«^,  L.  R.,  3  Q.  B.  t53.  And 
see  Appendix. 


(h)  Armani  v.  Ctutriquef  13 
M.  &  W.  443. 

(t)  Steadman  v.  Duhamel,  1 
C  B.  888  > 

(A)  Qompertz  v.  Bartlett,  2 
E.  &  B.  854. 

(t)  See  Siordet  y.  XtunyMki, 
17  C.  B.  261. 
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chapter 
xxxu. 


Sometimes  bills  drawn  in  England  are  payable  in  a  foreign 
country,  and  bills  drawn  in  a  foreign  country  are  payable 
in  England.     Sometimes  English  bills  circulate  abroad,  and  Qp  x'hb  con- 
foreign  bills  circulate  here ;  and,  frequently  suits  on  foreign  flict  of  the 
bills,  or  bills  negotiated  abroad,  are  brought  in  English  laws  of  dif- 
Courts  of  justice.     The  laws  of  foreign  countries,  as  to  bills  '"^^^t 
of  exchange,  often  differ  widely  from  the  law  of  England,  ^blatS^to 
and  from  each  other.    But  natural  justice,  mutual  conve-  bills. 
nience,  and  the  practice  of  all  civilized  nations,  require  that 
contracts,  wherever  enforced,  should  be  regulated  and  inter- 
preted according  to  the  laws  with  reference  to  which  they 
were  made,  otherwise  the  rights  and  liabilities  of  parties 
-would  entirely  depend  on  the  law  of  the  country  where  the 
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Elenenta  In  the 
question. 


I>iecrepenc7  on 
the  doctrine  of 
foreign  writcn. 


Oenenl  piin« 
dplei  laid  down 
in  Knglnnd, 


remedy  might  happen  to  be  sought.  Such  a  state  of  things 
would  introduce  uncertainty  and  confusion  infinitely  great 3r 
than  arises  from  that  measure  of  i^espect  and  comi^,  which 
every  tribunal  now  shows  to  the  law  of  foreign  nations. 

In  determining  how  far  foreign  laws  are  to  regulate 
foreign  contracts  in  English  Coui*ts,  a  great  variety  of  cir- 
cumstances are  often  necessary  to  be  considered.  It  may 
be  essential  to  regard  the  domicil  of  one,  or  both,  or  all,  of 
the  contracting  parties,  the  place  where  the  contract  is 
made  (which  place  it  may  not  always  be  easy  to  determine, 
for  the  parties  may  live  in  different  countries),  the  place 
where  the  contract  is  to  be  performed,  the  place  where  the 
subject-matter  of  the  contract  is  locally  situate,  and  the 
place  where  the  remedy  is  sought. 

Many  nice  questions,  therefore,  have  already  arisen,  and 
many  more  will,  no  doubt,  in  future  arise  in  our  Courts, 
from  the  confiict  of  English  with  foreign  law,  as  to  bills  of 
exchange. 

The  decisions  of  English  Ck>urts  of  justice  on  the  inter- 
national law  of  contracts  have  not  been  very  numerous,  but 
nothing  can  exceed  the  discrepancy  and  irreconcilable  con- 
trariety of  the  doctrines  and  opinions  of  foreign  writers,  not 
only  on  the  application  of  the  principles  of  international 
law  to  foreign  contracts,  but  on  the  very  principles  them- 
selves (a).  To  enter  into  the  discussion  of  such  topics 
would  be  foreign  to  the  object  and  exceed  the  limits  of  this 
little  book. 

But  in  the  dearth  of  authoritative  decisions,  on  the  degree 
to  which  foreign  law  is  admissible  here  to  govern  the  con- 
tracts arising  on  bills  or  notes  made,  negotiated,  or  payable 
abroad,  it  may  not  be  altogether  useless,  with  a  view,  as 
well  to  the  right  understanding  of  such  decisions  as  have 
already  been  pronounced,  as  to  the  solution  of  such  unde- 
cided questions  on  the  same  subject  as  may  hereafter  arise, 
first  to  enumerate  some  of  the  general  principles  which  seem 
to  have  guided  the  English  Courts  in  determining  the  cir- 
cumstances, and  the  degree  in  which  they  will  respect 
foreign  laws,  in  interpreting  contracts  either  altogether  or 
partially  foreign,  and  then  to  adduce  instances  illustrating 
the  application  of  those  principles  to  the  Law  of  Bills  of 
Exchange. 


(a)  See  the  well  known  and 
veiy  learned  work  on  the  CoK- 
FLiCT  OF  Laws,  for  which  not 
only  his  own  coimtiy  and   the 


United  Kingdom,  but  Eniope  and 
the  civilized  world,  are  deeply  in- 
debted to  the  Ute  Mr.  Justice 
Stoiy. 


J 
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Among  esiablisbed  principles  in  the  law  of  ibis  conntiy, 
the  five  (b)  following  rules  appear  to  rank. 


OHAFTEB 
XSJOl, 


First,  every  contract  is,  in  general,  to  be  regulated  by  the  lex  loci  gon- 
laws  of  the  country  in  which  it  is  made.  For  the  laws  of  TBAcrua 
that  country  alone  are  there  binding  proprio  vigore  on  aliens 
as  well  as  on  natural-bom  citizens  or  subjects  (o),  and  the 
parties  to  the  contract  may  generally  be  taken  to  have  con- 
templated the  legal  consequences  which  those  laws  deduce 
from  their  stipulations. 

Hence  the  formalities  essential  to  the  validity  of  the  con- 
tract, and  the  interpretation  of  that  contract,  are  to  be 
governed  by  the  laws  of  the  country  where  it  is  made. 

'But,  secondly,  where  a  contract  is  made  in  one  country  to  lex  loci 
be  performed  in  another,  the  country  where  the  contract  is  solutionis. 
to  be  performed  is  deemed  the  country  in  which  it  was  made. 
Such  seems  to  be  the  general  rule  of  the  civil  law.  *^  Con^ 
traxisse  unusquisque  in  eo  loco  intelligitur^  in  quo  tit 
solveret  se  obligavitJ'  Some  learned  civilians  have,  indeed, 
entertained  a  different  opinion,  but  such  is  unquestionably 
the  general  rule  in  the  common  law  of  England.  *^  The  law 
of  the  place,''  says  Lord  Mansfield,  *^  can  never  be  the  rule, 
where  the  transaction  is  entered  into  with  the  express  view 
to  the  law  of  another  country,  as  the  rule  by  which  it  b  to 
be  governed  "  (d). 

Thirdly,  contracts   immoral,  or  contrary  to  the  law  of  Contracts  against 
nations,  or  injurious  to  British  public  interests,  though  valid  3*2attoni*OT^ 
where  made,  will  not  be  enforced  on  behalf  of  a  guilty  party  British  interest, 
in  our  Courts. 

But,  fourthly,  one  country  will  not  regard  the  revenue  infringing 
laws  of  another  country.  wvenaeiaws. 


(fi)  That  ifl  to  say,  as  to  exe- 
catory  contracts  and  contracts  re- 
lating to  moveables.  Bnt  the 
transfer  of  real  or  immoTeable 
property  is  goyemed  by  another 
role,  the  lex  rei  txtce.  See  Ftnton 
Y.  Letringtonj  Dom.  Proc  1859. 

{e)  According  to  some  foreign 
writers,  the  domicil  of  persons  en- 
tering into  contracts,  while  in  a 
foreign  country,  is  to  be  considered 
in  l£o6e  contracts.  Difficulties 
then  arise,  where  the  domicil  of 
two  or  more  of  the  contracting 
parties  is  not  the  same.  The  com- 


mon law  does  not,  it  should  seem, 

regard  these  niceties.    Jefferyt  v.  ^ 

Bootevj  4  H.  of  L./^a8e8,  814;  /  ^    .^^k^*^^^^ 

24  L.  J.,  Exch.  n.Jc^  ae^      ^  '^  '^                  J  ' 


pc^^^^fr^''^'^^^^ 


Bat  tfumre^  how  far  the  domicil 
of  parties  to  bills  of  exchange  re- 
gulates their  personid  capacity  or 
incapacity  to  contract. 

{d)  Robinson  v.  Bland,  2  Burr. 
1077;  1  W.  Bl.  266,  S.  C;  and 
see  Bathsehild  y.  Currier  1  Q.  B. 

48;  see  Story's  Conflict  of  I^ws,  ^  ]^  *^^^  w2 
280  to  281;  AlUn  y.  KembU,  6  / //  A  /€.' Mr^ 
Moore,  P.  C.  C,  814.  ^^^    '^  ^^ 
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country,  where  that  remedy  is  sought. 


^ 


»  <w 
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'CASKS  WHERE       The  following  are  instances  of  the  supremacy  of  the  lex 
THE  LEX  LOCI  Iqcx  coTitractus  according  to  the  first  general  rule, 
oovra^a^^*        An  acceptance  void,  or  avoided  by  the  law  of  the  country 

where  it  is  given,  is  not  binding  here.    By  the  law  of  Leg- 
i^ign  accept-     j^q^^^  jf  ^  i^m  jj^  accepted,  if  the  drawer  then  fail,  and  the 

acceptor  had  not  sufficient  effects  of  the  drawer  in  his  hands 
at  the  time  of  acceptance,  the  acceptance  becomes  void.  An 
acceptor  at  Leghorn,  under  these  circumstances,  instituted  a 
suit  at  Leghorn,  and  his  acceptance  was  thereupon  vacated. 
Afterwards,  he  was  sued  in  England  as  acceptor,  and  now 
filed  his  bill  for  an  injunction  and  relief.  Lord  Chancellor 
King  granted  a  perpetual  injunction,  injoining  the  plaintiff 
at  law  from  suing  on  the  bill  (e). 

Foreign  indowe-        A  bill  of  exchange  was  drawn  in  France,  and  indorsed  in 
mrat  of  foreign      ][jiank  in  France,  without  following  the  formalities  prescribed 

by  the  French  law.  It  was  held  that  the  indorsement  being 
void  by  the  French  law  was  void  here,  for  that  the  contract 
and  indorsement  being  made  in  France  must  be  governed  by 
the  law  of  France  (/*). 

Foreign  diB-  Where  the  defendant  gave  the  plaintiff,   in  a  foreign 

***^®'  country  where  both  were  resident,  a  bill  of  exchange  drawn 

by  the  defendant  on  a  person  in  England,  which  bill  was 
afterwards  protested  here  for  non-acceptance,  and  the  defend- 
ant afterwards,  while  still  resident  abroad,  became  bankrupt 
there,  and  obtained  a  certificate  of  discharge  by  the  law  of 
that  state,  it  was  held  that  such  certificate  was  a  bar  to  an 
action  here,  founded  upon  an  implied  assumpsit  to  pay  the 
amount  of  the  bill,  because  the  implied  contract  was  made 
abroad  (g).  So  payment  of  part  in  discharge  of  the  whole 
of  a  debt,  though  ineffectual  by  the  law  of  England,  will 
nevertheless  bar  the  whole  debt  even  here,  if  the  payment 
were  made  in  a  foreign  country,  by  the  law  of  which  it 
would  have  that  effect  (A). 

But  a  discharge  by  the  law  of  a  place  where  the  contract 
•was  neither  made  nor  to  be  performed,  is  not  a  dischai^e 

(e)  Burrows  T.  JeviimOt  2  StrtL,  P.  25,  S.  C;  but  see  Wynne  v. 

.733;  SeL  C.  144;  2  £q.  Ab.  526;  Jacksan,  2  Rubs.  51. 

866  Wynne  y.  (hlendar,  1  Boss.  (g)  Potter  y.  Brown^  5  East, 

,2y6.  124;  1  Smith,  361,  S.  C. 

(/ )  Trimby  v.  Vlgnier,  1  Bing.  (A)    BaIH   v.  DennUtoun,  6 

N.  C.  151;  4  M.  &  S.  695;  6  C.  &  Ezch.  488. 
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in  any  other  country  (t).  Therefore,  to  an  action  against  the 
acceptor  of  an  English  bill,  the  discharge  of  the  acceptor 
under  a  colonial  bankruptcy  in  Australia  is  no  defence  (^'). 
It  is  otherwise  in  the  case  of  a  Scotch  bankruptcy,  for  that 
operates  under  a  direct  enactment  of  the  Imperial  legis- 
lature (A). 

An  I  O  U  given  for  money  lent  in  Germany,  to  play 
there  at  games  of  chance,  not  illegal  in  Germany,  is  valid 
here  {I). 

The  following  are  cases  in  which  the  lex  loci  solutionis 
has  been  held  to  govern. 

A  promissory  note,  or  bill  of  exchange,  payable  to  bearer, 
made  and  payable  in  England,  is  transferable  by  delivery 
abroad,  although  by  the  law  of  the  country  where  the  de- 
lively  takes  place,  mere  delivery  is  inoperative  (m). 


OHAPTEB 
XXXIL 


CASES  IK 
WHICH  THE 
LEX  LOCI 
SOLUTIONIS 
OOVEBNB. 

Foreign  indone^ 
in«nt  of  English 
note  or  bUL 


notice  of  (Us 
honour. 


The  time  of  payment  is  to  be  calculated  according  to  the  Tfm«  «f  ptymcnt. 
law  of  the  country  where  the  bill  is  made  payable  (n).    For 
example,  the  days  of  grace. 

The  notice  of  dishonour  given  and  received  in  a  foreign  Protat  and 
country  must  be  regulated  by  the  law  of  that  country.  ~""'" 

It  has  also  been  held,  that  not  only  the  protest  but  the 
notice  of  dishonour  transmitted  from  a  foreign  country  must 
be  regulated  by  the  law  of  the  country  where  the  bill  is 
payable.  A  bill  was  drawn  in  England  in  favour  of  the 
defendant,  a  payee  in  England,  on  a  house  in  Paris,  and  ac- 
cepted in  Paris,  payable  there^  and  indorsed  to  the  plaintiff 
in  England.  The  bill  being  dishonoured  by  non-payment, 
notice  was  given  to  the  plaintiff  in  England,  which  notice 
was  good  according  to  the  French  law,  but  too  late  ac- 
cording to  the  English  law.  The  notice  ivas  transmitted 
the  same  day  by  the  plaintiff  to  the  defendant.  An  action 
was  brought  in  England  by  the  plaintiff,  the  English  in- 


(i)  Stoiy's  Conflict  of  Laws, 
8.342. 

(J)  Bartley  r,  Sbdges,  80  L.  J., 
Q.  B.  362. 

{k)  Smith  Y.  Buchanan^  1 
East,  6;  PUllipi  y.  AllaUy  8  B. 
&  C.  477. 

(I)  Quarrier  y.  Cbltton,  12 
L.  J.,  Chan.  67;  1  Ph.  147,  S.  C. 

(m)  Be  la  Chaumette  y.  Bank 
of  England,  2  B.  &  Ad.  886;  9 
B.  &  C.  208 ;  S.  C,  Lehel  y.  Twsker, 
L.  B.,  3  Q.  B.  77;  Oorgier  y.  Jfw- 


f!ille,  8  B.  &  C.  46,  cited  in  Miller 
Y.  Raee,  Smith's  Leading  Cases, 
YoL  I,  483.  Bnt  see  Bradlaugh 
Y.  Be  Bin,  L.  R,  8  C.  P.  688, 
where  however  it  shoold  be  ob- 
served that  the  court  was  not 
nnanimoos,  and  an  appeal  is  still 
pending.  K  ^  '»0,m«'  HtJ^^c- 

{n)  Beawes,  161;  Marias,  75, 
89  to  92,  101  to  103;  Bayley,  6th 
ed.  249.  See  ante,  Chapter  on 
PBESElfmiENT  FOB  PAYMENT.  W"2)t- 


P1^!'*?5'"' 


t 
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ZXXIL 


Aoe«ptanoe  at  a 
paiticttlar  plaoo. 


dorsee,  against  the  defendant,  an  English  indorser.  It 
was  insisted  hj  the  defendant  that  the  requisites  of  the 
notice,  which  was  received  in  England,  shoidd,  as  between 
the  indorsee  and  indorser  both  domiciled  in  England,  be 
regulated  bj  the  English  law.  But  the  Court  of  Queen's 
Bench  held,  that  the  bill  being  payable  in  France  Was  to  be 
considered,  even  as  between  the  indorsee  and  indorser,  as  a 
French  contract,  and  that  the  French  law,  as  to  the  notice 
of  dishonour  transmitted  from  France  to  England,  must 
therefore  so  far  prevail  (o). 

Where  a  bill  is  made  payable  at  a  particular  place  either 
by  the  acceptor  himself  or  by  the  drawer,  the  law  of  accept- 
ance prevailing  at  that  place  governs  the  contract  of  accept- 
ance (/>). 

But  a  general  acceptance  being  a  contract  to  pay  every- 
where, is  governed  by  the  law  of  the  place  where  it  is  given, 
for  it  is  payable  there  as  well  as  in  every  other  place  \q). 

A  bill  was  drawn  in  California,  where  the  rate  of  interest 
is  twenty-five  per  cent.,  on  a  drawee  at  Washington,  where 
the  rate  of  interest  is  only  six  per  cent. ;  in  an  English  action 
against  the  drawer  the  Califomian  rate  of  interest  is  recover- 
able (r) ;  but  in  an  action  against  the  acceptor  the  Washington 
rate  of  interest  would  alone  be  recoverable  («). 

IMMORAL,  The  third  rule  is,  that  contracts  immoral,  or  contrary  to 

ILLEGAL  AND  the  law  of  uatious,  or  injurious  to  British  public  interests, 
INJURIOUS        YfWi  QQt  \yQ  enforced  on  behalf  of  a  guilty  party  in  our 

Courts. 

The  reason  is,  that  the  laws  of  foreign  countries  are  ad- 
mitted in  our  Courts,  not  proprio  vigore  but  ear  cotnitate. 
The  judicial  power  of  every  country  must  reserve  to  itself  a 


General  aooept- 
anoe. 


Rate  of  interett. 


CONTRACTS. 


;»^ 


(a)  Rathiohild  v.  Ourrie,  1 
Q.  B.  48,  doubted  in  Oibbi  y. 
Fremonty  22  L.  J.,  Exch.  6;  9 
Exch.  31,  S.  C;  and  by  StoTj,  p. 
197;  bnt  recently  recognized  and 
followed  bv  the  Conrt  of  Common 
Fleas  in  Hirschfield  v.  Smithy  35 
L.  J.,  C. P.  177;  L.  R.,  1  C.  P.  340. 
S.  C.  See  also  Allen  y.  Kemble^ 
6  Moore,  P.  C.  C.  314,  where  it 
was  held  that  the  drawer  is  liable, 
according  to  the  law  of  theconntry 
where  the  bill  is  drawn. 

{p)  See  the  American  autho- 


rities, Byles  on  Bills,  5th  Ame- 
rican ed.  568. 

(^)  Don  y.  Lipman,  6  CL  ft 
Fin.  1, 12,  18;  Sprowle  y.  Legge^ 
1  B.  &  C.  16;  2  D.  &  R.  15;  8 
Stark.  156,  S.  C;  Kearney  v. 
King,  2  B.  &  Aid.  801. 

(r)  Oibbi  V.  Fremont,  9  Exch. 
81. 

(«)  See  Cooper  r.  Earl  of  WaU 
degrave,  2  Beay.  282;  Cougan  y. 
Bank$,  Chitty  on  Bills,  683;  Allen 
y.  Kemble,  6  Moore,  P.  C.  C.  3U. 
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discretion  as  to  the  laws  it  will  enforce  (/),  otherwise  it      chapteb 
might  in  some  cases  be  governed  by  barbarous  and  pemicions  -^_5£Sl_ 
rules. 

The  following  are  instances  of  the  application  of  the  fourth  bevenub 
rule,  that  the  £nglish  Courts  will  not  regard  the  revenue  i-^ws  of 
laws  of  other  countries  iu).  ^"^^"^  ^^^- 

u»TTO   UA   vwuv«    v«vuuM&vp»  y^vy.  TBIB8  DISBB- 

GABDED. 

Bills  or  notes  drawn  or  made  in  a  foreign  independent  stamps  on  foreign 
state,  or  at  sea  (except  those  payable  to  bearer  on  demand),  ^'^^• 
do  not  require,  in  order  to  their  validity  in  this  country  (a?), 
a  stamp  of  the  country  where  they  are  made  or  drawn  iy), 
"In  the  time  of  Lord  Mansfield,"  observes  Abbott,  C.  J.  (zr), 
"  it  became  a  maxim,  that  the  Courts  of  this  country  will 
not  take  notice  of  tJie  revenue  laws  of  a  foreign  state. 
There  is  no  reciprocity  between  nations  in  this  respect. 
Foreign  states  do  not  take  any  notice  of  our  Stamp  Laws, 
and  why  should  we  be  so  courteous  to  them,  when  they  do 
not  give  effect  to  ours?  It  would  be  productive  of  pro- 
digious inconvenience  if,  in  every  case  in  which  an  instru- 
ment was  executed  in  a  foreign  country,  we  were  to  receive 
in  evidence  what  the  law  of  that  country  was,  in  order  to 
ascertain  whether  the  instrument  was  or  was  not  valid." 
But  bills  drawn  in  England  and  payable  abroad  are,  as  we 
have  seen,  subject  to  an  English  stamp.  If  a  bill  be  di'awn 
in  England,  on  a  person  abroad^  and  made  payable  in  Eng- 
land, by  both  drawer  and  acceptor,  it  requires  to  be  stamped 
as  an  inland  bill  (a). 

If  the  bill  or  note  were  made  in  any  part  of  the  British  on  irUh  or 
empire,  it  must  have  the  stamp  appropriated  by  the  law  of  co^o^^  ^*"** 
the  place  (6). 

(^)  See  the  American  aathori-  Rnss.  351;  bnt  see  the  note  to 

ties,  Byles  on  Bills,  5th  American  Story's  Conflict  of  laws,  2nd  ed. 
ed.  p.  563.                                        %  p.  341 ;   Brittow  v.  Seequeville, 

(u)  See  Pellecat  y.  Angell,  2  19  L.  J.,  Ex.  289;  5  Exch.  275, 

C.  M.  &  B.  311.  S.  C. 

(x)  Bat  as  to  the  new  English  (a)  Amner  v.  Clarke  2  C,  M. 

stamp  on  foreign  bills   see  the  &  R.  468. 
Chapter  on  The  Stamp.  (b)  Alves  v.  Hodgson,  7  T.  R. 

(y)  JRoteh  y.  Hdie,  6  T.  R.  241;  Clegg  y.  Levy,  S  Camp.  166. 

425;   Boucher  y.  Lawton,  Rep.  A  local  stamp  law  mnst  be  proved 

temp.  Hardwicke,  198;  Holman  by  the  person  who  relies  on  it. 

y.  Johnson,  Cowp.  343;  Clugas  Buchanan  y.  Mucker,  1  Camp, 

y.  Penaluna,  4  T.  R.  467.  63;   Le  Cheminant  y.  Pearson, 

(z)  James  y.  Gather  joood,  3D.  4  Tannt  367;  Millar  y.  Heinrick, 

&  R.  199;  Wynne  y.  Jaohson,  2  4  Camp.  155. 


398 


Of  Foreign  Law. 


CHAPTER 
XXZIL 

Mode  of  raining 
the  objoction  to 
the  want  of  a 
stamp. 


What  Ifl  nidi  a 
making  within 
the  kingdom  at 
to  sabjeet  to  a 
•tamp. 


Pnsomptlon  that 
a  bill  parportlDg 
to  be  a  foreign 
bill  was  drawn 


If  an  unstampembill  tendered  in  evidence  as  a  foreign  bill 
be  really  drawn  ip  England,  the  proper  course  is  for  the 
defendant  to  objeck.  to  the  admissibility  of  the  bill,  and  at 
once  to  give  his  eviaence  on  the  point,  and  for  the  Judge  to 
decide  whether  it  b^[a  foreign  or  an  inland  bill  (c). 

A  question  sometimes  arises  as  to  what  shall  be  such  a 
making  within  this  countrv  as  to  subject  to  the  English 
Stamp  Laws.  The  firn^  of  B.  &  C,  in  Ireland,  had  one 
partner,  A.,  resident  in  mis  country,  where  he  also  carried 
on  a  separate  trade.  The^  sent  him  over  four  signatures, 
made  by  them,  on  copperilate  impressions,  as  drawers  and 
indorsers,  with  blanks  formates,  sums  and  drawees'  names, 
He  filled  them  up  and  use^them.  It  was  held,  that  as  the 
bills  wers  signed  in  Irelwd,  they  must  be  considered  as 
made  there,  and,  consequ^itly,  that  they  only  required  an 
i/i  i'j^  stamp  ((f).  So,  where  a  bill  was  drawn  in  Jamaica, 
on  a  stamp  of  that  island  only,  and  a  blank  was  left  for  the 
payee's  name,  it  was  held  that  an  English  stamp  was  not 
necessary  to  the  validity  of  the  insertion  of  the  bearer's 
name  in  England  (e).  So,  a  bill  sketched  out  and  accepted 
here,  but  afterwards  signed  by  the  drawer  abroad,  is  to  be 
considered  as  made  abroad ;  or  vice  versa,  signed  by  the 
drawer  abroad  and  filled  up  here  (/), 


The  presumption  is,  th 
abroad,  was  really  so  dra 
show  that  a  bill,  purport: 
was  in  fact  drawn  in  Eng 
void  for  want  of  a  stamp, 
abroad,  and  the  defence  wi 
therefore  should  have  had  a 
most  distinct  and  positive. 


a  bill,  purporting  to  be  drawn 

But  evidence  is  admissible  to 

to  have  been  drawn  abroad, 

,  and  was,  therefore,  formerly 

a  bill  purported  to  be  drawn 

that  it  was  drawn  here,  and 

p,  the  proof  must  have  been 

tion  on  a  bill  dated  Paris,  1st 


(o)  Bartlett  v.  Smith,  11  M. 
&  W.  483.  No  partj  is  estopped 
from  objecting  to  the  stamp; 
Steadman  v.  l)ukamel,  1  C.  B. 
288. 

(d)  Snaith  Y,*M%ngay,  1  M.  & 
SeL  87;  Baker  v.  Stemey  9  Exch. 
684. 

(e)  CnitehleyY,  Mann,  6  Taunt 
629;  1  Mareh.  29,  S.  C. 

(/)  Barker  ▼.  Sterne,  9  Exch. 
684.  In  Chapman  y.  Cotterell,  34 
L.  J.,  Exch.  186,  a  writ  was  issaed 


against  the  defendant  as  one  of  the 
makers  of  a  joint  and  seTeral  pro- 
misaoiy  note.  He  was  a  British 
subject  residing  at  Florence,  where 
he  drew  and  signed  the  note,  and 
sent  it  by  post  to  his  brother  in 
England,  the  oth^r  maker  of  the 
note.  The  latter  signed  it  and 
paid  it  into  a  bank.  It  was  held 
that  a  canse  of  action  arose  in 
England  npon  the  deliyery  of  the 
note  to  the  payee. 
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March:  defence,  that  it  was^drawn  in  London,  and  proof 
that  the  drawer  was  in  London  J  the  3rd  March,  at  eleven  in 
the  forenoon.  Lord  Ellenborciligh : — "It  is  not  very  pro- 
bable this  bill  was  drawn  in  Paris,  on  the  1st  March ;  but  if 
it  were  proved  ever  so  distinci^y  that  it  was  not  drawn  in 
Paris  on  the  1st  of  March,  it  ^uld  not  follow  that  it  was 
not  drawn  there  at  some  other  time,  or  that  it  was  drawn  in 
England.  Drawing  here  with  a  ibreign  date,  to  evade  the 
stamp  duties,  is  a  very  serious  o^ence,  and  the  fact  must  be 
made  out  by  distinct  evidence"  {^ 

Even  a  party  to  the  fraud  was  n^t  precluded  from  showing 
that  a  bill  purporting  to  be  a  foreign  bill,  is  really  an  inland 

one  f  A).^^r> 

Ai**now  by  the  Stamp  Act  of  1854,  17  &  18  Vict.  c.  83, 
s.  4,  ^ery  bill  purporting  to  be  drawn  out  of  the  United 
Kingdom  shall,  for  all  the  purposes  of  that  act^  be  deemed 
to  be  a  foreign  bill. 


CHAPTEB 
XXXII. 


The  following  are  instances  of  the  application  to  bills  of  application 
exchange  of  the  last  rule,  viz.; — that  though  the  lex  loci  of  the  lex 
contractus  must  regulate  and  interpret  the  contract  yet  that  ^^^^  "^  ^^ 
the  lex  fori  must  govern  the  remedy. 


reign  BILLa 


Statutes  of  Limitation  in  general  affect  the  remedy  only  statntes  of 
and  not  the  substance  of  the  contract  (»).  Lumtattam. 

Therefore,  where,  by  the  law  of  die  country  where  the 
contract  was  made,  the  plaintiff  would  have  had  forty  years 
to  bring  his  action,  yet,  as  he  sued  in  England,  it  was^ield, 
that  he  must  bring  his  action  within  six  years  (A).  So  on 
the  other  hand,  though  the  payee  of  a  French  promissory 
note  must,  if  he  had  sued  in  France,  have  brought  his  action 


(^)  Abraham  v.  Duhoity  4 
Camp.  269;  Mre  v.  Moreau,  2  C. 
&  P.  876. 

(h)  headman  v.  Duhamel,  1 
C.  B.  288. 

(i)  Qu€Bre,  whether  that  be  so 
where  the  statute  not  merely  limits 
the  remedy  bnt  actnally  extin- 
goishee  the  debt.  See  Huber  y. 
Stein&r,  2  Bing.  N.  C.  202,  211; 
2  Scott,  304;  1  Hodges,  206,  S.  C. ; 
Don  T.  Lipriian,  6  CI.  &  Fin.  1, 
16,  17;  Story,  2nd  ed.  840.  In 
such  a  case  it  should  seem  that 


the  statate  is  eqmyalent  to  a  re- 
lease. 

The  rale  as  to  the  application 
of  the  Statute  of  Limitations  in 
America  has  been  held  to  depend 
on  the  law  of  the  State  where  a 
note  is  made  and  the  length  of  the 
residence  there  (Byles  on  Bills, 
5th  American  ed.  p.  571);  but 
the  English  mle  is  doubtless  the 
true  one.  See  A  Ivarez  de  la  Rota 
v.  Prieto,  88  L.  J.,  C.  P.  262. 

(A)  BritUh  JAnen  Company  v. 
JDrummond,  10  B.  &  C.  908. 
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8eU>ff. 


Power  of  urest. 


there  within  five  jears,  it  was  held  that  he  might  here  bring 
his  action  at  any  time  within  six  jears  (/)• 

So,  the  power  to  set  off  a  cross  debt  depends  on  the  law 
of  the  comitiy  where  the  remedy  is  sought  (m). 

So,  though  a  defendant  may  not  be  subject  to  arrest  in  the 
country  where  the  contract  is  made,  yet  he  is  subject  to 
arrest  where  the  law  of  this  country  gives  the  creditor  the 
right  to  arrest,  if  the  remedy  be  sought  here(n). 

So,  where  by  the  law  of  the  foreign  country  a  criminal 
prosecution  must  be  a  preliminary  to  a  civil  action,  the 
absence  of  such  a  previous  prosecution  is  no  defence  to  an 
action  here  (o). 

stotnte  of  Fnuidft.      So,  again,  the  fourth  section  of  the  Statute  of  Frauds 

enacts,  that  no  action  shall  he  brought  on  certain  agree- 
ments unless  they  are  in  writing.  It  has  been  held  that 
this  enactment  does  not  affect  the  solemnities  of  the  contract 
but  only  the  rules  of  procedure.  And,  therefore,  though  a 
parol  contract,  within  the  fourth  section  of  the  Statute  of 
Frauds,  be  made  in  France,  and  be  valid  there,  yet  that  an 
action  on  it  will  not  lie  in  England  (  p), 

protert  and  no-         The  protest  and  notice  of  dishonour  are  parcel  of  the  con- 
tice  of  diBboDour.   tract,  and  not  incidents  of  the  remedy  for  the  breach  of  it. 

They  must,  therefore,  be  regulated  by  the  law  of  the  country 
where  the  bill  is  payable  (^),  or  where  the  contract  is  made 
or  w^ere  the  notice  is  given,  and  not  solely  by  the  law  of  the 
country  where  the  remedy  is  sought. 


Floadiog  foreign 
law. 


When  foreign  law  is  relied  on  in  pleading,  it  is  proper 
first  to  state  what  the  foreign  law  is,  and  then  to  allege  the 
&cts,  bringing  the  case  within  that  foreign  law  (r). 


Bnruien  of  proof.       It  will  in  general  be  assumed,  that  the  law  of  a  foreign 

country  b  the  same  as  the  law  of  this  country  in  respect  of 


(Z)  Huber  v.  Steiner,  2  Bing. 
N.  C.  202;  2  Scott,  804;  1  Hodges, 
206,S.C.;  Harris  v.  Quine,  L.  R., 
4  Q.  B.  653.  See  Don  y.  Lipmany 
6  CL  &  Fin.  1, 15,  16. 

(m)  Byles  on  Bills,  5th  Ame- 
rican ed.  p.  572. 

in)  J)e  la  Vega  v.  Viannay  1 
B.  &  Ad.  284;  and  see  Shan  T. 
Harvey,  M.  &  M.  526. 


{a)  Scott  v.  Lord  Seymour^  81 
L.  J.,  Exch.  457. 

ip)  Leroux  v.  Browne^  12  C. 
B.  801. 

(g')  Rothschild  v.  Currie^  1 
Q.  B.  43.  See  Bothsohild  t. 
Hamet,  Q.  B.  1842. 

(r)  Henham  t.  JJord  Morning^ 
ton,  8  C.  B.  183« 
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negotiable  instruments  till  the  contrary  be  proved.  There- 
fore, if  a  promissory  note  made  in  Scotland  \$)  be  sued  upon 
in  this  country,  and  there  be  any  difference  in  the  law  of  the 
two  countries  favorable  to  the  defendant,  it  lies  upon  the 
defendant  to  prove  that  difference  {t). 

(«)  As  to  the  law  of  Scotland,  of  England^  and  OibU  t.  Fre- 

see  19  &  20  Vict.  c.  60.  mowt^  sapra.    Ab  to  the  mode  of 

(Q  Brofon  y.  OraeeVy  D.  &  R.,  ascertaimiig,  proTing  andjapplj- 

N.  P.  C.  41,  n.^6r  Abbott,  C.  J.,  ing  the  law  of  foreign  countries, 

but  BeeDela  uhavmette  y.  Bank  see  24  Vict  c.  11. 
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Thk  holder  of  the  bill  at  the  time  of  action  brooghl^  Le, 
the  person  who  is  then  entitled  at  law  to  receiro  its  con- 
tents, is  the  ontr  person  who  can  then  sue  on  it  (a).  It  is  ft 
good  defence,  that  at  the  time  of  action  commenced  the  bill 
was  outstanding  in  the  hands  of  an  indorsee.  Bnt  if  ench 
indorsee  held  the  bill  as  agent  or  trustee  for  the  plaintiff, 
the  plaintiff  ma;  sue,  thon^  not  in  actnal  possession  of  the 


fieli,  lb.)   and  we  JvnghhitX  t 
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bill  {b)j  even  though  the  agent's  authoritj  depend  on  a  rati-      chapter 
ficatioh  after  action  brought  (c).  xxxiil 


An  indorser  who  pays  an  indorsee  has  no  right  to  sue  a  siting  in  the  xmua 
prior  party  in  the  name  of  the  indorsee  without  his  consent,  ®'  "o****- 
and  the  Court  has  allowed  the  defendant,  as  well  as  the 
indorsee,  whose  name  has  been  usurped,  to  raise  the  ob- 
jection (rf). 

-  Where  there  is  a  count  on  the  bill,  and  a  count  on  the  Joining  ooant  on 
consideration,   the  plaintiff  may  be  entitled  to  enter  his  ~°"**®~^*^- 
verdict  oa  both  counts  (e). 

Wherever,  to  the  holder  of  a  bill,  several  parties  are  Against  wbat 
liable,  he  is  not  obliged  to  single  out  one  only,  but  may  SSS^be^uoaght. 
proceed  at  once  in  distinct  and  concurrent  actions  against 
them  all,  or  against  as  many  as  he  may  think  fit ;  but  a 
substantial  and  not  a  mere  technical  satisfaction  of  the  debt 
by  any  one  will  discharge  all  subsequent  parties  (/*). 

After  a  party  has  once  levied  the  amount  of  the  debt  on  Jadgment  againit 
the  goods  of  one  party,   the   Court  will  grant  a  rule  to  *'^®i*'^^- 
restrain  him  from  levying  it  over  again  on  the  goods  of 
another,   and  have  intimated  that  they   would  punish  a 
plaintiff  who  should  take  out  execution  on  both   judg- 
ments (^). 

If  a  party  be  liable  on  a  bill  in  two  or  more  capacities,  he  JJ^JJJJ  *Jf^"* 
may  be  the  object  of  several  actions  on  the  same  bill,  at  the  eajMuduet  on  th« 
suit  of  the  same  i^aintiff.     Thus,  where  a  party  was  sued  •*"•  *>"*• 
jointly  with  others,   as  a  drawer,   and  separately  as  the 
acceptor,  of  a  bill,  the  Court,  considering  him  liable  in  the 
two  characters,  and  the  plaintiff  entitled  to  both  remedies, 
which  could  not  be  comprised  in  the  same  declaration,  re- 
fused to  stay  the  proceedings  in  either,  as  vexatious  (A). 


(J)  Stone$  T.  BuU,  2  C.  &  M. 
416  ;  2  Dowl.  P.  C.  dd5  ;  Dahht 
Y.  Humphries^  10  Bing.  446 ;  1 
Scott,  825,  S.  C;  4  Mooro  &  S. 
285,  S.  C. ;  Ancana  y.  MarTu^  7 
H.  &  N.  686 ;  National  Savingi 
Bank  V.  Tranah,  L.  R.,  2  C.  P. 
556;  36  L..  J.  260. 

(c)  Ancona  v.  Marks,  nbi 
snpra. 

(d)  Coleman  y.  Bredman,  7  C. 
B.  871 ;  but  see  Doe  d.  Vine  y. 


Figgine,  8  Tannt  440. 

le)  Ryder  y.  EllU,  8  C.  &  P. 
867. 

(/)  He  may  now  even  join  all 
defendants  in  one  writ  of  sum- 
mons ;  18  &  19  Vict  c.  67,  s.  6. 

{g)  Windham  y.  Wither,  1 
Stra.  515  ;  Ew  parte  Wtldmah, 
2  Ves.  n.  115. 

(A)  Wise  y.  Prowse,  9  Price, 
398. 
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Though,  after  the  principal  sum  due  on  a  bill  has  been 
once  paid,  or  levied  upon  the  goods  of  the  party  ulti&aatelj 
PR00EEDINQ8  liable,  the  holder  cannot  recover  it  again  from  anj  other 
poB  C08T&       of  the  parties,  yet  if  other  actions  were  pending  at  tiie  time 

of  payment,  he  may  proceed  in  them  for  costs,  without  re- 
covering any  part  of  the  principal  sum  (t). 


Ooeta  of  actions 
tluit  have  been 
brought  against 
tho  party  suing. 


Indorsers,  who  have  to  pay  costs  of  actions  against  them, 
cannot  sustain  an  action  for  those  costs  against  the  ac- 
ceptor ( j),  nor,  it  is  conceived,  against  any  omer  party. 

In  common  language,  a  bill  accepted  or  indorsed  without 
any  consideration  moving  to  the  party  making  himself  liable 
on  the  bill,  is  called  an  accommodation  bill ;  but,  in  strict- 
ness (A),  an  accommodation  bill  is  not  merely  a  bill  accepted 
or  indorsed  without  value  received  by  the  acceptor  or  in- 
dorser,  but  a  bill  accepted  or  indorsed  without  value  by  the 
acceptor  or  indorser,  to  accommodate  the  drawer,  or  some 
other  party ;  t.  e,  that  the  party  accommodated  may  raise 
money  upon  it,  or  otherwise  make  use  of  it.  This  distinc- 
tion is  of  importance ;  for  a  party  accepting  a  bill  merely 
without  consideration  (as  if,  for  example,  he  does  not  know 
the  state  of  accounts  between  himself  and  the  drawer),  and 
afterwards  sued  on  that  bill,  cannot  charge  the  drawer  with 
the  costs  of  defending  the  action  (/);  whereas,  the  acceptor 
of  an  accommodation  bill,  properly  so  called,  who  is  com* 
polled  by  an  action  to  pay  it,  may  have  a  claim  upon  the 
drawer  for  all  the  expenses  of  the  action  (m). 

But  an  accommodation  acceptor  has  no  right  to  charge 
the  party  accommodated  with  the  costs  of  an  action,  to 
which  the  accommodation  acceptor  had  evidently  no  de- 
fence (n). 


TBOVEB  OB  An  action  not  only  lies  on  a  bill,  but  for  a  bill.    Trover 

DBTDTUB  FOB  or  detiuuc  may  be  brought. 

▲  BILL. 


(i)  Tbnur.  Powell,  7  "Eist^BdSi 
8  Smith,  554;  6  Esp.  40,  S.  C; 
Paae  y.  Wiple,  8  East,  814 ;  Chd- 
ard  Y.  Bef^amin,  8  Camp.  88 ; 
Holland  y.  Jourdine,  Holt's  N. 
P.  C.  6  ;  Chodwin  r.  Oremer,  18 
Q.  B.  757. 

.  (J)  Dawwn  y.  Morgan,  9  B.  & 
C.  618. 

Qk)  See  ante,  p.  129. 

(Q  BagnaXl  y.  Andrews,  7 
Bing.  217  ;  4  Moo.  &  P.  889,  S.  C. 
See  Tlndal  y.  Bell,  11  M.  &  W. 


228;-  Bomherg  y.  HUkland 
Islands  Company,  C.  P.,  T.  T. 
1864. 

(m)  IkB  parte  Marshall,!  A^Sl, 
262  ;  Jones  y.  Brooke,  4  Taunt. 
464  ;  Stratton  y.  MaUhews,  18  L. 
J.,  Exch.  6 ;  3  Exch.  48,  S.  C. 
6farrard  y.  Oottrell,  10  Q.  B. 
679. 

(n)  Roach  y.  Thompson,  M.  & 
M.  487  ;  Beech  y.  Jones,  5  C.  B. 
696. 
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Trover  will  lie  at  the  suit  of  one  who  has  property  in  the 

bill,  though  no  party  to  it  (o),  or  kt  the  suit  of  the  pajee  

or  acceptor,  against  a  defendant  to  whom  the  plaintiff's  wm  maj  loe. 
agent  has  wrongfully  assigned  it,  though  the  defendant  has 
a  right  of  action  on  the  bili  against  the  agent  (  p). 

In  an  action  of  trover,  where  there  has  been  a  final  appro-  AmoaDt  of  the 
priation  of  the  bill,  a  verdict  may  be  given  for  the  full  value;  '^^"^^^ 
but  if  the  defendant  deliver  up  the  bill,  nominal  damages 
may  be  entered  on  the  record  {q). 

A  recovery  in  an  action  of  trover,  and  payment  of  the  Effect  of  the 
damages,  being  the  value  of  the  bill,  divests  the  property  ISbalSring  th« 
out  of  the  plaintiff,  and  vests  it  in  the  defendant  (r),  as  propntj. 
against  the  plaintiff.    And  that  from  the  period  of  the  con- 
version («). 

If  a  plaintiff  fail  in  an  action  of  trover,  he  may  never-  iMtei  in  equity, 
theless  apply  to  a  Court  of  equity  to  have  Uie  bill  delivered 
up  {t). 


A  defendant  cannot  now 
unless  the  cause  of  action 

Erobable  cause  for  believin 
bnd  («). 
Under  the  old  law,  wh 
bill  or  note,  some  material 


arrested  on  a  bill  of  exchange  AFFiDAvrr 
'  counts  to  20/.,  and  there  be  "^o  hold  to 
that  he  is  about  to  quit  Eng-  ^^^^' 


a  party  was  to  be  arrested  on  a 
ints  were  to  be  attended  to  in 
the  affidavit  to  hold  to  bail.  V'  The  strictness  required  in 
these  affidavits,"  says  Lord  ElWborouffh,  '<  is  not  only  to 
guard  defendants  against  perjuijy,  but  fuso  against  any  mis- 
conception of  the  law  by  tho^  who  make  affidavits ;  and 
the  leaning  of  my  mind  is  always  to  great  strictness  of  con- 
struction, where  one  party  is /to  be  deprived  of  his  liber^ 
by  the  act  of  another'*  (v).  io^d  these  precautions  are  still, 
in  many  cases,  necessary  where\  the  plaintiff  arrests  under 
the  existing  statute. 


(0>  Treuttel  y.  Barandon,  8 
Taunt.  100 ;  1  Moore,  648,  S.  C. 

(p)  QoggerUy  y.  Oitthh&rt,  2 
N.  R.  170  ;  Evamy.  Kymer,  1  B. 
&  Ad.  528  ;  see  Cratuih  t.  White, 
I  Bing.  N.  G.  414  ;  1  Soott,  814  ; 
6  C.  &  P.  767,  S.  C.  See  also 
Symandt  t.  Atkinson,  25  L.  J., 
Ex.  818  ;  1  H.  &  N.  146,  S.  C. 

(q)  Ibid.  AUager  t.  Clo$e,  10 
M.  &  W.  676.  As  to  the  interest 
reoorerable   in    troyer,    see   the 


Chapter  on  IifrrsBBST. 

(r)  See  Holme*  y.  WiUon,  10 
Ad.  &  B.  511;  Cooper  y.  WiOo- 
matt,  1  C.  B.  672. 

(«)  Cooper  y.  Shepherd,  8  C. 
B.  266. 

(Q  Liile  y.  Idddle,  8  Anstr. 
649. 

(«)  1  &  2  Vict  c.  110,  8.  3. 

(v)  Taylor  v.  Ibrbes,  11  East, 
815. 
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Arrest  for  in- 
teretit. 

Statement  of  the 
Bom. 


That  the  bUlii 
dae. 


Statement  of 
txidursements. 


Character  of 
defendant. 


A  man  could  not,  formerly,  hkye  been  arrested  for  interest 
on  a  bill  unless  made  payable  on  the  face  of  the  bill  (to). 


The  affidavit  must,  therefc 
which  the  bill  was  drawn  (x). 


have  stated  the  sum  for 


It  was  necessary  in  all  cases,  even  in  an  action  against  an 
indorser  or  drawer,  thoughf  they  could  not  otherwise  have 
become  indebted,  to  state  that  the  bill  was  due  (y\  or,  at 
least,  to  show  the  date,  and-  when  it  was  payable  (z). 

The  affidavit  need  not  have  stated  all  the  intervening 
indorsements  mentioned  in  the  declaration  (a),  but  it  must 
have  stated  by  whom  the  bill'  was  indorsed,  and  it  was  not 
sufficient  to  state  that  it  was  duly  indorsed  (6). 

llie  affidavit  must  also  have  shown  in  what  character 
the  defendant  became  a  party  to  the  bill  or  note,  whether  as 
drawer,  indorser  or  acceptor  (c). '  Thus  where,  in  a  recent 
case,  the  affidavit  to  hold  to  bai^-  stated  the  defendant  to  be 
duly  indebted  to  the  plaintiff  xipon  a  promissory  note  for 
10,000/.  drawn  in  favour  of  A;  B.,  and  duly  indorsed  to  the 
plaintiff  though  it  was  urged;  that  an  indorsement  by  the 
defendant  was  implied  by  tiie  word  duly,  the  Court  held  the 
affidavit  insufficient,  and  set  aside  the  bail  bond  (d). 


(w)  ZatraUls  v.  Jffoirpfner,  10 
BiDg.  894;  8M.  &  Sc. 800, 8.  C. ; 
Hutchinton  v.  Hargrave,  1  Bing. 
N.  C.  869. 

(a;)  Brook  r.  Colema%  2  Dowl. 
P.  C.  7  ;  1  C.  &  M,  622,  S.  C. ; 
WegtiruteoU  t.  Cook^  2  Dowl.  619, 
OTermlitig  Hanley  v.  Margatiy  2 
G.  &  J.  331  ;  1  Dowl.  822,  S.  C. ; 
LewU  V.  Oomj^ertz,  2  C.  &  J.  852; 
1  Dowl.  819,  S.  C.  It  need  not 
Btatenotice  of  dishonour.  Banting 
v.Jflk«M,lDowl.P.C.446;  Oro$8 
y.  Morgan^  ibid.  122  ;  Buehmorth 
T.  Levy,  7  Bing.  251 ;  6  M.  &  F. 
23,  8.  C. ;  1  DowL  P.  C.  211, 
8.  C. 

.  (y)  Edwards  t.  Dick,  8  B.  & 
Aid.  496,  oTerraling  Davison  t. 
Maroh,  1  N.  R  157;  JKirk  y. 
Almond,  2  C.  &  J.  854 ;  1  Dowl. 
818,  8.  C.;  and  see  Holeombe  y. 
Lambkin,  2  M.  &  Sel.  475,  and 
Maohu  y.  Frcuer,  7  Tannt.  171 ; 
Jaekion  y.  Tate,  2  M.  &  Sel.  148. 


(z)  Shirley  y.  Jacobs,  8  Dowl. 
101 ;  PHUips  V.  Turner,  1  C.,M. 
&  R.  597  ;  8  Dowl.  168,  3-  C.  It 
has  been  held  insufficient  to  allege 
in  an  affidavit  against  the  drawer 
that  the  acceptor  made  default 
Caunce  y.  Rigby,  8  M.  &  W.  67; 
but  see  Witkam  v.  Gompertz,  2 
C,  M.  &  R.  736  ;  and  see  Crosby 
y.  Clarke,  1  M.  &  W.  296.  The 
presentment  and  default  should  be 
specially  alleged.  Buckmorth  y. 
Levy,  7  Bing.  251  ;  6  M.  &  P.  28; 
1  DowL  211,  8.  C;  Simpson  y. 
Dick,  8  Dowl.  731 ;  Banting  y. 
Jadu,  1  Dowl.  445. 

(a)  Luce  y.  Irwin,  8  M.  &  W. 
27. 

(b)  Lewis  y.  Oompertz,  2  C. 
&  J.  852;  1  DowL  319,  8.  C; 
JPTaggart  y.  Mliee,4Bing,  114; 
12  Moore,  326,  8.  C. 

(0)  Humphries  y.  Winslew,  2 
Marah.  281 ;  6  Tannt.  581,  8.  C. 
{d)  M*Taggart    y.    EUiee,    4 
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xxxnL 


Bat  it  is  not  clear  that  iKneed  have  specified  in  what 
character  the  plaintiff  sued  (e). 

Chamcbcrof 
plaintiff. 

It  was  formerlj  not  sufficient  /to  state  merely  the  initials  Dosoriptioa  of 
of  the  christian  name  of  the  defendant,  though  the  initials  f^^j£*°*  ^  ***■ 
only  appeared  on  the  bill,  and  niough  due  inquiry  had  been 
made  to  ascertain  his  name  wyiiout  effect  (/*). 

But  now  it  is  enacted  by  2f  &  4  Will.  4,  c.  42,  s.  12,  that 
in  all  actions  upon  bills  of  ^change  or  promissory  notes,  or 
other  written  in8truments,/the  parties  to  which  are  desig- 
nated by  the  initial  letter ybr  letters,  or  some  contraction  of 
the  christian  or  first  name'or  names,  it  shall  be  sufficient,  in 
every  affidavit  to  hold  to  |)ail,  and  in  the  process  or  declara- 
tion, to  designate  such  persons  by  the  same  initial  letter  or 
letters,  or  contraction  of  the  christian  or  first  name  or  names, 
instead  of  stating  the  christian  or  first  name  or  names  in 
full(^). 

The  affidavit  need  not  state  whether  the  bill  be  foreign  or 
inland  (A). 


Where  the  action  is  between  [immediate  parties,  so  that  stetomentocooa- 
the  plaintiff  can  recover  on  the -consideration,  it  should  be  ■**«»'*<»• 
stated  in  the  affidavit ;  for,  o^erwise,  should  the  plaintiff 
fail  on  the  count  on  the  bill,  ^d  recover  on  a  count  on  the 
consideration,  the  bail  will  ber  discharged  (t). 

An  accommodation  accepU^r  may  hold  the  drawer  to  bail 
for  costs  of  an  action  brought  against  the  acceptor  (jy 


Bing.  114  ;  12  MooE«,  826,  S.  C. ; 
Z&mit  r.  Chmpertz,  2  C.  &  J.  852; 
1  Dowl.  319,  S.  C.  See  ffarrUon 
T.  Mighf,  8  M.  &  W.  66  ;  6DowL 
98,  S*  G» 

(e)  Bradiham  r.  Saddinffton, 
7  East,  94 ;  8  Smith,  117,  S.  C. 
BalH  Y.  Batley,  1  Marsh.  424 ;  6 
Tannt  25,  S.  C;  MmHu  t.  Fnuer, 
7  Taunt.  171 ;  Lamb  y.  Newcamby 
6  Moore,  14 ;  2  B.  &  B.  843,  S. 
C;  Warmley  v.  Mac^^  2  B.  & 
B.  888  ;  5  Moore,  52,  S.  C.  See 
Mammiaitt  v.  Matheiw^  10  Bing. 
506. 

(/)  Reynoldi  t.  Hdnkin,  4  B. 
&  Aid.  587,  oyermlin^  Howell  t. 
(hleman,  2  B.  &  P.  466;  and  see 
Cole9  y.  €hmj  1  Bing.  424;  8 
Moo.  526,  S.  C. 

ig)  JBtdaile  t.  McLean,  15  M. 


&  W.  277.  Before  this  sUtnte  it 
had  been  provided  by  R.  Hil.  2 
Will  4,  r.  82,  that  a  description  of 
the  defendant  in  the  process  or 
affidavit  by  his  initials  or  a  wrong 
name,  or  withont  a  christian  name, 
should  not  entitle  him  to  a  dis- 
charge, provided  due  diligence  had 
been  used  to  obtain  a  luiowledge 
of  his  true  name. 

(A)  PMUipiY.  Bonn,  18  L.  J., 
Q,  B.  104;  6  D.  &  L.  527,  S.  C. 

(i)  Wheelwright  v.  Jvtting,  7 
Taunt.  804  ;  1  Moore,  61,  8.  C. 
Levy  T.  Webb,  9  Q.  B.  427  ;  and 
see  Omwell  v.  Coare,  2  Taunt. 
107 ;  and  WUke  v.  Adeoek,  8  T. 
R.  27 ;  Iklge  t.  IHit,  4  D.  &  B. 
245. 

(J)  Strattonr.  Mathews,  IS  Ih 
J.,  Exch.  5 ;  8  Exch.  48,  S.  a 
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Affldavtt  good  ia 
part. 

8tatatel8&l» 
Yid.  c  g7. 


The  affidavit  may  be  good  in  part  and  bad  in  part  (A). 

A  more  speedy  mode  of  proceeding  upon  bills  of  exchange 
and  promissorj  notes  than  in  an  ordinary  action  lias  been 
given  by  the  18  &  19  Vict.  c.  67  (/).  This  statute  enacts, 
that  all  actions  upon  bills  of  exchange  or  promissory  notes  (nt) 
commenced  within  six  months  (n)  after  the  same  shall  have 
become  due  and  payable,  may  be  prosecuted  by  writ  of  sum- 
mons in  the  special  form  contained  in  the  schedule  to  the  act 
and  indorsed  as  therein  mentioned  (o) ;  and  it  shall  be  lawful 
for  the  plaiatiff,  on  filing  an  affidavit  of  personal  service  of 
such  writ  within  the  jurisdiction  of  the  Court,  or  an  order 
for  leave  to  proceed  as  provided  by  the  Common  Law  Pro- 
cedure Act,  1852,  and  a  copy  of  the  writ  of  summons  and 
indorsement  thereon,  in  case  the  defendant  shall  not  have 
obtained  leave  to  appear,  and  have  appeared  to  such  writ 
according  to  the  exigency  thereof,  at  once  to  sign  final 
judgment  m  the  form  contained  in  the  schedule  to  the  act 
annexed  (on  which  judgment  no  proceeding  in  error  shall 
lie)  for  any  sum  not  exceeding  tiie  sum  indorsed  on  the 
writ,  together  with  interest  at  &e  rate  specified  (if  any)  to 
the  date  of  the  judgment,  and  a  sum  for  costs  to  be  fixed  by 
the  Masters  of  the  superior  Courts,  or  any  three  of  them, 
subject  to  the  approval  of  the  Judges  thereof,  or  any  eight 
of  them  (of  which  the  Lord  Chief  Justices  and  the  Lord 
Chief  Baron  shall  be  three),  unless  the  plaintifi^  claim  more 
than  such  fixed  sum,  in  which  case  the  costs  shall  be  taxed 
in  the  ordinary  way,  and  the  plaintiff  may  upon  such  judg- 
ment issue  execution  forthwith. 

A  Judge  shall  (p),  upon  application  within  the  period  of 
twelve  days  fi'om  such  service,  give  leave  to  appear  to  such 


{Jt)  OufUiffe  y.  Maltoii,  18  L. 
J.,  C.  P.  233;  7C.  B.796. 

(Q  This  naefal  act  was  intro- 
daced  by  Mr.  Justice  Keating. 
For  the  general  mles  relating  to 
this  act,  see  Beg.  Gen.  M.  T.  1855, 
17  C.  B.  1. 

(m)  Promissory  notes  are  within 
the  act ;  and,  on  a  note  payable  on 
demand,  the  six  months  nin  from 
the  date.  Malthy  y.  Murrellt,  29 
L.  J.,  Exch.  877 ;  6  H.  &  N.  818; 
S.C. 

(n)  The  defendant,  by  acquies- 
cence, may  be  preyented  from  ob- 
jecting that  the  writ  was  not  issued 
within  the  six  months,  MaUhy  y. 
MurrelU,  5  H.  &  N.  818  ;  or  the 


writ  may  be  amended  and  made 
a  specially  indorsed  writ  onder 
the  Common  Law  Frocedore  Act, 
Leight  y.  Baker,  2  C.  B.,  N.  S. 
867. 

(o)  See  BegnlaGeneralis,  Mich. 
1856,  Appendix.  Hall  y.  Coates, 
25  L.  J.,  £xch.  8  ;  11  Exch.  476, 
8.  C;  JtoHnson  y.  Ootterell,  11 
Exch.  476.  The  omission  of  the 
name  of  the  midcer  is  an  irre|;ii- 
larity;  but  the  Court,  on  amotion 
to  set  aside  the  writ,  will  allow  it 
to  be  amended.  Knight  y.  JPaeookf 
17  C.  B.  177;  26  L.  J.,  C.  P.  81, 
S.C. 

ip)  Sect  2. 
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writ,  and  to  defend  the  action,  on  the  defendant  paying       chapteb 

into  Court  the  sum  indorsed  on  the  writ,  or  upon  affidavits  !_^ 

satisfactoiy  to  the  Judge,  which  disclose  a  legal  or  equitable 
defence,  or  such  facts  as  would  make  it  incumbent  on  the 
holder  to  prove  consideration,  or  such  other  facts  as  the 
Judge  may  deem  sufficient  to  support  the  application,  and 
on  such  terms  as  to  security  or  otherwise  as  to  the  Judge 
may  seem  fit. 

After  judgment,  the  Court  or  a  Judge  may,  under  special 
circumstances,  set  aside  the  judgment,  and,  if  necessary,  stay 
or  set  aside  execution,  and  may  give  leave  to  appear  to  the 
writ  {jq)j  and  to  defend  the  action,  if  it  shall  appear  to  be 
reasonable  to  the  Court  or  Judge  so  to  do,  and  on  such  terms 
as  to  the  Court  or  Judge  may  seem  just  (r). 

In  any  proceedings  under  the  act  it  is  competent  to  the 
Court  or  a  Judge,  to  order  the  bill  or  note  sought  to  be 
proceeded  upon  to  be  forthwith  deposited  with  an  officer  of 
the  Court,  and  further,  to  order  that  all  proceedings  shall  be 
stayed  until  the  plaintiff  shall  have  given  security  for  the 
costs  thereof  («). 

The  expenses  of  noting  for  non-acceptance  or  non-payment 
may  be  recovered  where  they  are  by  law  recoverable  (^), 

One  writ  of  summons  may  be  issued  against  all  or  any  one  writ  a«»iiiat 
number  of  the  parties  to  the  bill  or  note,  which  shall  be  the  ■«^«^  pwtie^ 
commencement  of  an  action  against  the  parties  named  therein, 
and  all  subsequent  proceedings  shall  be  in  like  manner,  so 
far  as  may  be,  as  if  separate  writs  of  smnmons  had  been 
issued  (tf). 

A  che<^  on  a  banker  is  within  the  act  (a;).  So  is  a  note 
payable  on  demand,  and  the  six  months  run  from  the  date  of 
the  note  (^).  A  count  on  the  consideration  of  the  bill  may 
be  included  in  the  declaration  {z). 


{jg)  The  Court  will  not  set  aside 
the  order  for  leave  to  appear  on 
mere  contradictory  affidavits.  Fe- 
hart  T.  Stevens,  80  L.  J.,  Exch. 
1. 

(r)  Sect.  &  As  to  the  juris- 
diction of  the  Court,  see  Mather 
T.  Marsland,  27  L.  J.,  Exch.  148; 
Clay  V.  Turley,  27  L.  J.,  Exch.  2; 
I^bart  T.  Stevens,  SOL.  J., Exch. 
1  ;  PoUoeh  V.  Tumooh,  1  H.  &N. 
741.  Qu€Bre,  whether  an  executor 
can  be  made  a  defendant  under 
this  Act.  Per  Knight  Bruce,  L.  J., 
Marriage  v.  Skiggs,  5  Jur.,  N.  8. 
d25  ;  28  L.  J.,  Ch.  488,  S.  C;  and 


Leigh  v.  Baker,  {Eaoeewtrix^  2 
C.  B.,  N.  S.  867.  But  it  is  no 
objection  that  the  holder  is  an 
executor. 

(«)  Sect  4. 

it)  Sect.  6. 

(tt)  Sect  6. 

im)  Eyre  v.  WaMer,  29  L.  J., 
Exch.  246 ;  6  H.  &  N.  818,  8.  C; 
Keene  t.  Beard,  8  W.  R.  469,  C. 
P. 

(y)  MaUhy  y.  Murrells,  29 
L.  J.,  Exch.  877  $  5  U.  &  N.  813. 
S.C. 

(0  Beg.  Gen.  1858. 
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VENUE. 


NotwithstandiDg  this  act,  the  provisions  of  the  Countj 
Court  Acts  are  applicable  to  bills  of  exchange  (a). 

The  plaintiff  may  laj  the  venue  in  any  county,  and  the 
Court  will  not  change  it  at  the  instance  of  the  defendant, 
except  upon  very  special  grounds  {b).  This  rule  applies  to 
actions  on  specialties,  bills  and  notes,  and  not  to  actions  on 
other  written  contracts  (c).  A  banker's  check  is  a  bill  of 
exchange  within  the  rule  {d). 

INSPECTION  Where  a  special  ground  is  laid  for  inspection,  the  Courts 

OF  THE  BILL,    at  commou  law  will  oblige  the  plaintiff  to  allow  the  defendant 

to  inspect  the  bill  or  note  on  which  the  action  is  brought  (e). 


PABTICX7LAB8 
OF  DEUAND. 


Tender. 


It  has  been  held,  that  where  particulars  of  the  plaintiff's 
demand  are  given,  and  they  do  not  state  the  consideration 
paid  for  the  instrument,  such  particulars  will  preclude  the 
plaintiff  from  giving  the  consideration  in  evidence,  should  he 
fail  on  the  special  count  (/). 

The  plaintiff  may  recover  on  a  bill  set  out  in  the  declara- 
tion, though  not  mentioned  in  the  particulars  (^),  unless  the 
form  of  the  particulars  preclude  him. 

Particulars,  which  state  the  amount  of  the  common  counts 
to  be  an  amount  secured  by  a  promissory  note,  on  which 
note  there  is  a  special  count,  make  it  necessary  to  prove  the 
note,  in  order  to  recover  on  the  common  counts  (A).  Par- 
ticulars are  not  evidence,  they  are  only  an  explanation  of 
the  declaration  or  plea  (t). 

An  indorsement  on  the  writ  of  summons  is  now  in  general 
substituted  for  general  particulars. 

A  tender,  afler  the  bill  became  due,  is  no  defence  by  the 
acceptor  {j).  But  a  drawer  or  indorser  may,  perhaps,  tender 
within  a  reasonable  time  after  dishonour  (k). 


(a)  19  &  20  Vict  c  108,  8.  4. 
See  Harris  v.  Sninbume^  33  L. 
J.,  Q.  B.  313;  Holhorow  r,J(»neg, 
L.R,4C.P.14;88L.J.22,S.C. 

(»)  Tidd'8  Practice,  604. 

Ic)  Mendel  y.  Steele,  8  M.  & 
W.640. 

(d)  Webb  y.  Inwards,  17  L.  J., 
C.P.  167;  6  C.  B.  483,  S.  C. 

(tf)  Threlfall  v.  Webster,  1 
Bine.  161;  7  Moo.  659,  S.  C; 
Tidd,  691 ;  JBlogg  t.  Kent,  6  Bing. 
614  ;  4  Moo.  &  P.  433,  S.  C.  See 
the  Chapter  on  FoBOEBT;  and 
Tkonuu  T.  I>unn,  6  M.  &  G.  274; 


and  the  prorisions  of  the  act  re- 
lating to  the  inspection  of  docn- 
ments,  14  &  16  Vict,  c  99. 

(/)   Wadey,  £easley,iEsp.7. 

(£)  Cooper  T.  Amos,  2  Car.  & 
P.  267. 

(h)  Roberts  r.  ElswoHh,  10  M. 
&  W.  663. 

(i)  Burkett  y.  BUmohard,  8 
Exch.  89. 

(J)  Hume  y.  Peploe,  8  East, 
168  ;  Dobie  y.  Larkin,  10  Exch. 
776. 

(,k)  Walkery,Bames,tTtLUUt. 
240;    1   Marsh.  36,  S.  C.    See 
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A  tender  should  be  unconditional ;  the  parij  making  it      chapter 
cannot  require  a  receipt  as  a  condition  precedent,  without        ^^^m- 
invalidating  the  tender.     But  if  the  tender  be  objected  to 
bj  the  creditor  on  other  grounds,  the  requisition  of  a  receipt 
becomes  immaterial  (/). 

The  Courts  will  sometimes  consolidate  actions  on  bills  coiMoikutiiiff 
where  the  parties  and  the  question  to  be  tried  in  each  action  "^o°^ 
are  the  same  (m). 

If  the  holder  bring  concurrent  actions  against  the  acceptor,  STATiKa  pbo- 
the  drawer  and  the  indorsers,  the  Court  will  stay  the  pro-  cbedinos. 
ceedings  in  anj  one  of  those  actions,  on  payment  of  the 
amount  of  the  bill,  and  of  the  costs  in  that  particular 
action. 

But  thej  would  not,  until  recently,  have  stayed  proceed-  in  an  action 
ings  in  an  action  against  the  acceptor,  except  upon  the  terms  Jl^^J^f^ 
of  his  paying  the  costs  in  all  the  other  actions,  he  being  the 
original  defaulter  (n).  For,  though  no  action  lies  against 
the  acceptor  for  these  costs  (o),  yet  when  he  came  to  ask  a 
favour,  as  a  stay  of  proceedings,  the  Court  might  with  pro- 
priety have  put  him  under  terms.  Now,  however,  by  a  late 
rule  of  all  the  Courts,  it  is  ordered  that  in  any  action  against 
the  acceptor  of  a  bill  or  maker  of  a  note,  the  defendant  may 
stay  proceedings,  on  pajrment  of  debt  and  costs  in  that  action 
only  {p). 

And  where,  in  an  action  against  the  acceptor,  an  attach-  when  withoat 
ment  has  been  obtained  agunst  the  sheriff  for  not  bringing  ^^Soo!!  °^^ 
in  the  body,  the  sheriff  maysbe  relieved  on  the  payment  of 
the  costs  of  that  action  only  (^.  And  before  the  late  rule, 
if  the  actions  commenced  agaH^st  the  other  parties  were 
merely  collusive,  in  order  to  coarge  the  acceptor  with  a 
heavier  smn  for  costs,  proceedingsvagainst  him  might  havo 
been  stayed  without  payment  of  tho^  costs  (r). 


ante.  But  see  Siggen  y.  LewU, 
1  C,  M.  &  B.  870  ;  2  DowL  681, 
S  C 

(0  Cole  V.  Blahf,  Feake,  N.  P. 
C.  179 ;  Richardson  v.  Jackson, 
8  M.  &  W.  298. 

(m.)  Booth  Y.  Payne,  11  L.  J. 
Exch.  256 ;  and  see  Sharp  v.  Leth- 
bridge,  4  M.  &  Or.  87. 

(»)  Smith  v.  Woodcooh,  4  Tr. 
691 1  Windham  T,  Wither,  1  Str. 
515  ;  Golding  y.  Grace,  2  W.  Bla. 


749.    See  Lewis  r.  Dalrymple,  3 
Dowl.  P.  C.  433. 

(0)  Dawson  v.  Morgan,  9  B.  & 
C.  618. 

0?)  B.  T.  T.  1  Vict  and  BM.  T. 
16  Vict;  and  see  Comes  y.  Taylor, 
10  Exch.  441. 

^(g)  ffgfT  v.  Sherds  j^jLondon 
^B..&.Ald.-19»$   Vavghan  v. 
-JKtrm,  ^  M.  &  W.  542. 
^  (r>  Medton  ▼.  6htnner,  2  D.  & 
B.  57. 
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XXXIII. 

Summary  Inter- 
position of  the 
court. 


Betting  aside 
plea. 


DAHAOES. 


Be*excbange. 


If  the  bill  or  note  were  obtained  bj  the  plaintiff  from  the 
defendant  without  consideration,  on  an  affidavit  to  that  e£fect 
by  the  defendant,  the  Court  will  staj  the  proceedings ;  but, 
where  there  are  contradictory  affidavits,  ^e  Court  will  not 
interfere  in  this  summary  way,  but  put  the  defendant  to 
insist  on  it  as  a  defence  on  the  trial  («).  Where  an  indorse- 
ment was  made  on  a  promissory  note  by  the  plaintiff,  the 
payee,  that  if  the  interest  were  paid  on  stipulated  days 
during  her  life  the  note  should  be  given  up,  the  Court 
refused  to  stay  proceedings  on  payment  of  interest  and 

costs  {ty 

A  plea  clearly  frivolous  on  the  £9Lce  of  it,  or  tricky  and 
false,  or  so  framed  as  to  prejudice,  embarrass  or  delay  the 
fair  trial  of  the  action,  will  be  set  aside  (u). 

We  have  already  seen  that,  unless  interest  be  payable  by 
the  express  words  of  the  instrument,  it  is  in  the  discretion  of 
the  jury  to  give  or  withhold  it,  or  to  reduce  it  below  5  per 
cent.,  which  is  the  usual  rate  given.  So  where  the  interest 
on  a  foreign  bill  is  governed  by  the  law  of  a  foreign  country 
in  which  •the  rate  of  interest  is  high,  the  jury  may  give  a 
much  higher  rate  (v). 

Be-exchange  is  the  difference  in  the  value  of  a  bill,  occa- 
sioned by  its  being  dishonoured  in  a  foreign  country  in 
which  it  was  payable.  The  existence  and  amount  of  it 
depend  on  the  rate  of  exchange  between  the  two  countries. 
The  theory  of  the  transaction  is  this :  A  merchant  in 
London  indorses  a  bill  for  a  certain  number  of  Austrian 
florins,  payable  at  a  future  date  in  Vienna.  The  holder  is 
entitled  to  receive  in  Vienna,  on  the  day  of  the  maturity  of 
the  bill,  a  certain  number  of  Austrian  florins.  Suppose  the 
bill  to  be  dishonoured.  The  holder  is  now,  by  the  custom 
of  merchants,  entitled  to  immediate  and  speciflc  redress,  by 
his  own  act,  in  this  way.  He  is  entitled,  being  in  Vienna, 
then  and  there  to  raise  the  exact  number  of  Austrian  florins, 
by  drawing  and  negotiating  a  cross  bill,  payable  at  sight,  on 
his  indorser  in  London,  for  as  much  English  money  as  will 
purchase  in  Vienna  the  exact  number  of  Austrian  florins,  at 
the  rate  of  exchange  on  the  day  of  dishonour ;  and  to  include 


(#)  Turner  v.  Taylor,  Tidd'a 
Fr.  9th  ed.  580. 

(0  ^eel  T.  Bradfield,  4  Taunt. 
227. 

(u)  Somer  v.  Keppel^  10  Ad. 
&  E.  17  ;  8  F.  &  D.  284,  S.  C; 
Mitford  V.  n^Un,  8  M.  &  W. 


511 ;  Knowles  y.JBurfoard,  10  A. 
&  £.  19 ;  2  Per.  &  Day.  285,  S. 
C.  See  the  provisioiis  of  the  Com- 
mon Law  Frooednre  Act,  15  &  16 
Vict.  c.  76,  8.  52. 
(v)  See  ante,  p.  886. 
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in  the  amount  of  that  bill  the  interest  and  necessary  expenses  chapter 
of  the  transaction.  This  cross  bill  is  called  in  French  the  ^^xxin. 
retraite.  The  amount  for  which  it  is  drawn  is  called  in  low 
Latin  ricambium,  in  Italian  ricambio,  and  in  French  and 
English  re-exchange.  If  the  indorser  paj  the  cross  or  re- 
exchange  bill,  he  has  fulfilled  his  engagement  of  indenmity. 
If  not,  the  holder  of  the  original  bill  maj  sue  him  on  it,  and 
will  be  entitled  to  recover  in  that  action  the  amount  of  the 
retraite  or  cross  bill,  with  the  interest  and  expenses  thereon. 
The  amount  of  the  verdict  will  thus  be  an  exact  indemnity 
for  the  non-pajment  of  the  Austrian  florins  in  Vienna  on 
the  day  of  the  maturity  of  the  original  bill. 

According  to  English  practice,  &e  retraite  or  re-exchange 
bill  is  now  ^dom  drawn,  but  the  right  of  the  holder  to  draw 
it  is  settled  by  the  law  merchant  of  all  nations,  and  it  is  only 
by  a  reference  to  this  supposed  bill  that  the  re-exchange,  in 
other  words,  the  true  damages  in  an  action  on  the  original 
bill,  can  be  scientifically  understood  and  computed. 

It  is  plain  that  whether  the  indorser  gain  or  lose  by  the 
re-exchange  depends,  (except  in  so  far  as  relates  to  the 
expenses,)  on  the  rate  of  exchange  between  the  two  countries. 
If  the  value  of  the  Austrian  florin,  measured  in  pounds 
sterling,  has  risen,  the  holder  will  be  entitled  to  recover 
more  than  the  original  amount  of  the  bill  in  English 
money  (:e).  But  if  the  value  of  the  Austrian  florin  has 
declined,  then  the  indorser  may  not  be  liable  to  repay  as 
much  English  money  as  the  bill  was  originally  drawn  for, 
unless  the  interest  and  expenses  cover  or  exceed  the 
difference  {y), 

A  custom  among  London  merchants  that  the  holder  may 
at  his  election  sue  his  indorser,  either  for  the  sum  which  the 
indorser  received  of  him  for  the  bill,  or  for  the  re-exchange, 
is  inconsistent  with  the  obligation  appearing  on  the  bill 
when  interpreted  by  the  law  merchant^  and  therefore  evi- 
dence of  such  a  custom  is  inadmissible  {z). 

The  drawer  of  a  bUl  is  liable  to  the  re-exchange,  though 
the  bill  be  returned, through  never  so  many  hands  (a).  But 
the  acceptor  is  not  liable  to  the  re-exchange  (6). 

Other  damages  not  necessarily  arising    from  the  dis-  ooier  damagiv. 
honour,  as  noting,  postages^&c,  are  not  recoverable  unless 

(a?)  Be  ToMtet  t.  Barvng,  11  (a)  MeltUh  t.  Simeon,  2  H. 

East,  265  ;  2  Camp.  66,  S.  C.  BL  878. 

(y)  Suse  T.  Pompe,  80  L.  J.,  {b)  Napier   t.  Schneider,  12 

C.  P.  75  ;  8  a  B.,  N.  S.  538,  S.  East,  420  ;   WooUey  v  Crawford, 

C.  2  Camp.  446. 

(2)  Ibid. 
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Advantage  of 
tuing  on  th«  bill 
rather  than  on 
the  conBideration. 


Interpoaltion  of 
eqnity. 


TOreatnln 
•etlon. 


rr 


J 


Bpeciallj  stated  in  the  declaration  (o).  But  it  has  been  held 
that  postage  is  in  some  cases  recoverable  under  the  count 
for  money  paid  (</)• 

When  a  bill  is  dishonoured,  the  owner  has  his  option  to 
sue  on  the  bill,  or  on  the  consideration.  It  is  advisable  to 
sue  on  the  bill ;  first,  because  it  reduces  the  debt  to  a  cer- 
tainty ;  secondly,  because  Jess  evidence  is  necessary ;  thirdly, 
in  an  action  on  the  bill,  proof  of  payment  of  the  bill  lies  on 
the  defendant ;  but  in  an  action  on  the  consideration  only, 
if  defendant  show  that  a  bill  was  given,  plaintiff  must  prove 
that  the  bill  was  not  paid  (e). 

Of  course  it  is  best,  where  possible,  to  join  a  count  on  the 
bill  with  a  count  on  the  consideration  (/) ;  and  the  plaintiff 
may  t&ke  a  verdict  on  both  counts  (^). 

It  would  be  foreim  to  the  object  of  this  littie  work  to  dis- 
cuss, at  length,  the  jurisdiction  and  proceedings  of  Courts  of 
equity  in  relation  to  actions  on  bills.  The  following  general 
observations  may  nevertheless  be  made. 

A  Court  of  equity,  where  the  rules  of  judicial  equity  re- 
quire, will  restrain  an  action  on  a  bill,  or  restrain  the  defend- 
ant in  an  action  from  availing  himself  of  a  legal  defence  (A). 

And  where  the  defendant  in  an  action  would,  if  judgment 
were  obtained,  be  entitied  to  relief  against  such  judgment  on 
equitable  grounds,  he  may  now  plead  the  facts  which  entitle 
him  to  such  relief  by  way  of  defence  (t).  Such  a  plea  is 
only  allowed  where  final  justice  can  be  done  by  the  Court 


(<j)  Kendrick  y.  Lom^imf  2  C.  & 
J.  406  ;  2  Tyr.  438,  S.  C.  In 
which  case  it  was  held,  that  the 
bill  havlDg  been  renewed,  the  plain- 
tiff could  not  recover  the  charges 
on  the  first  bill  while  the  second 
bill  suspended  the  remedy  on  it  It 
seems  doubtful  whether  the  expense 
of  noting  an  inland  bill,  not  pro- 
tested, can  at  common  law  in  any 
case  be  recoTered.  Ibid.  But  see 
the  Bills  of  Exchange  Act,  18  & 
19  Vict  c.  67,  s.  5.  See  also 
Mcrs  Y.  Hunt,  10  Exch.  ^74^ 
(d)  IHekituon  ▼.  HatfielOy  1 
^  M.  &  Rob.  141 ;  6  Car.  &  P.  46. 
/  /7^  The  defendant  in  this  case  di- 
rected the  plaintiff  to  chaige  him 
with  it.  See  the  Chapter  on  Pbo- 
TEST.  As  to  nominal  damages, 
see  Beawiumb  y.  Oreatheadf  2  C. 


B.  495. 

(0)  Hebden  v.  Hartnnk^  4  Esp. 
46  ;  Bishop  v.  Rome,  8  M.  &  Sel. 
362. 

(/)  A  count  on  the  oonsiderar 
tion  may  still  be  joined,  R.  H.  T. 
1858.  And  a  count  on  an  account 
stated  in  all  cases. 

(^ )  Vide  ante. 

(A)  See  Queei^  of  PortAtgaX  t« 
Qlynn^  1  West  258  ;  Glunn  t. 
SoareSy  3  M.  &  E.  450  ;  Hodg$on 
V.  Murray  f  2  Sim.  616  ;  Bood  v. 
Ashton,  1  Rttss.  412 ;  Kidson  y. 
BUworth,  6  Price,  664 ;  Bruiff 
Y.  Lord  Parker,  37  L.  J.,  Chan. 
241 ;  Prothero  v.  Phelps,  26  L.  J., 
Chan.  106;  Agra  and  Matter- 
man*  $  Bank  Y.  Hoffman,  34  L.  J., 
Chan.  286. 

(i)  17  &  18  Vict  c  126,  s.  84. 
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of  law  in  the  pending  8ait(^).  And  a  defendant  having 
pleaded  it,  is  not  precladed  from,  afterwards  resorting  to  a 
Ck>urt  of  equity  ^/). 

A  Plaintiff  maj,  where  it  is  necessary,  file  a  bill  of  dis-  nisooveiy  <n  aid 
covery  in  aid  of  an  action  on  a  bill,  or  of  an  action  relating  tiJS!**"  **'**" 
to  the  proceeds  of  bills  (m).    But  now  this  will  seldom,  n 
ever,  be  necessary,  as  in  all  causes  in  any  of  the  superior 
Courts  a  plaintiff  may  interrogate  the  defendant  on  oath, 
upon  any  matter  as  to  which  discovery  may  be  sought  (»). 

If  the  defendant  in  equity  be  interrogated  as  to  thd  con- 
sideration for  the  bill,  he  must  answer  not  only  as  to  the 
consideration  given  by  himself,  but  as  to  that  given  by  other 
parties  to  his  knowledge  (o).  No  bill  can  be  filed  for  dis- 
covery, if  it  charge  the  defendant  with  a  crime  (p). 

But  th^  former  Gaming  Act,  9  Anne,  c.  14,  s.  8  {q\  and 
the  Stock  Jobbing  Act,  7  Geo.  2,  c.  8,  s.  2,  deprive  defend- 
ants of  this  protection  in  matters  to  which  those  Acts 
related  (r). 


(h)  WodehouseY.Ihrehrcther, 
25  L.  J.,  Q.  B.  18  ;  6  £.  &  B.  277, 
8.  C. ;  Wood  V.  Copper  Minert^ 
Cbmpanf,  17  C.  B.  561 ;  Clarke 
V.  JMurie,  26  L.  J.,  Exch.  88 ; 
2>imny.  Harvey,  17  C.  B.  267; 
but  see  Chilton  r.  Carrington,  24 

Ij.  J.y  C«  P>  153. 

(Z)  Bvant  v.  Bremridge,  2  Jur. 
New  Series,  134;  25  L.  J.,  Chan. 
834,  S.  C;  Prothero  v.  Phelpi,  25 
L.  J.,  Chan.  106.  Bat  see  Terrell 
V.  Biff0$,  26  L.  J.,  Ch.  887. 

(m)  See  Thomas  v.  Taylor,  3 
Y.  &  C.  255;  WUkifUon  y. 
Zeavffier,  2  Yon.  &  C.  366 ;  or  of 
a  defence  to  an  action. 

(«)  17  &  18  Vict  c.  126,  8.  51. 
See  Whateley  y.  Crowter,  5  E.  & 
B.  709. 


(p)  Glengall  y.  Edwards,  2 
Yon.  &  Col.  125  ;  and  see  Culver^ 
house  y.  Alessander,  2  Yon.  & 
Col.  218. 

(p)  Flemino  y.  8t,  John,  2 
Sim.  181 ;  Whitmore  y.  islands, 
8  Price,  616  ;  2  Sim.  182.  Bnt  it 
has  been  held  by  the  Court  of 
Common  Fleas  that  questions 
tending  to  criminate  may  be  put, 
though  they  need  not  be  answered 
E.  T.  1862,  sed  queer e, 

iq)  Now  repealed  by  8  &  9 
Vict,  c  109. 

(r)  See  Wilkinsony.  Leavgior, 
2  You.  &  Col.  866 ;  Bnlloeh  y. 
Richardson,  14  Vesey,  378; 
Rawlings  y.  Hall,  1  C.  &  P.  11 ; 
Thomas  y.  Newton,  2  a  &  P. 
606. 
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Of  Presentment  for  Pay- 
ment     .        .        .        . 

Cff  Notice  of  Dishonour 

Of  Excuse  for  omitting  to 
^ present  fir  Payment &c. 
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Of  Protest 

Of  Maturity  of  Instrument 
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in  Sets  .... 
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Pleas  ....  423 
General  Effect  of  Nod  Eule  423 
Non  Assumpsit .  •  .  423 
NH  Uehet r       ■  401 


General  Issue  by  Statute  .  424 
Traverse  of  Acceptance  .  424 
Traoerse  of  Indorsement  •  424 
Absence  of  Consideration  .425 
That  Plaintiff  is  not  the 

Holder  .  .  .  .  42G 
Plea  of  Payment  .  .426 
Effect  of  Pleading  over  .  426 
Fraud  ....  426 
Paym>ent  ....  427 
Satisfaction  .  .  .  427 
Duplicity  of  Pleas  under 

the  old  Law  .  •  .  427 
Sham  and  Ensnaring  Pleas  428 
Replication  de  Injuria 

superseded  .  .  .  429 
RqpUcaticn  to  Plea  denying 

Consideration  .  .  429 
Pleading  an  Estoppel  .  430 
Distributive  R^Ucation    .  430 


CHAPTER 

xxxiy. 


To  enter  on  the  Bubject\of  pleading  and  evidence  in  detail 
would  be  foreign  to  the  omects  of  this  work.  Many  points 
both  of  pleading  and  eyidence,  have  already  been  discussed 
in  the  foregoing  Chapters.l  And  the  decisions,  on  the  law 
of  pleading  in  actions  on  pills  of  exchange,  since  the  new 
Rules  and  the  Common  Law  Procedure  Act,  have  not  been 
sufficiently  numerous  to  remove  every  obscurity  from  that 
branch  of  the  law.  These  considerations  may,  perhaps, 
bespeak  the  candour  of  the  reader  for  the  deficiencies  of  the 
present  and  the  next  Chapi;er. 
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Two  forms  of  actionNlii  the  superior  Courts  were  formerlj 
brought  on  a  bill  or  not^^,  debt  and  assumpsit  (a). 

OLD  FOBMS  OF 

But  debt  is  at  comnJbn  law  of  limited  application,  and  action. 
will  only  lie  where  there  is  a  privity  of  contract  between  the  debt. 
parties  (b).  It  will,  therefore,  lie  at  the  suit  of  the  drawer 
against  the  acceptor  (c) ;  pj  the  payee  against  the  drawer  of 
a  bill  or  check  (d)^  or  maier  of  a  note  (e) ;  by  first  indorsee 
against  the  drawer  of  a  bill  payable  to  his  own  order  (f) ; 
and  in  all  cases  by  indorsee  against  his  immediate  indor- 
ser  (ff).  It  has  been  doubmd  whether  an  action  of  debt  may 
not,  at  the  common  law,  belmaintained  by  the  payee  against 
the  acceptor,  though  the  payee  be  not  the  drawer  (A) ;  but 
it  is  conceived  that  no  oneWt  the  drawer  of  a  bill  payable 
to  his  own  order  could  have  sued  the  acceptor  in  debt  (t). 
-  On  a  promissory  note  payable  by  instalments,  debt  will 
not  lie  till  the  last  day  of  payment  be  past  (j) ;  because  the 
different  instalments  are  considered  to  constitute  but  one 
debt,  and  for  one  debt  the  plaintiff  can  bring  but  one  action 
of  debt,  and  cannot  split  his  Remand,  and  vex  the  debtor 
with  a  multitude  of  suits  (A). 


(a)  The.se  obseryations  were 
written  before  the  Common  Law 
Prooednre  Act ;  bat  at  present 
some  of  them  are  still  material, 
at  least,  as  showine  the  law  on 
which  the  alterations  are  en- 
grafted. 

W.  720. 

(c)  Priddy  y.  Henbrey,  1  B.  & 
C.  674:  8  Dowl.  &  R.  166. 

id)  Simvhini  t.  Poteoary,  19 
L.  J.,  Exch.  242 ;  5  Exch.  S.  C. 

(jB)  Bislum  y.  Youngs  2  B.  & 
P.  78  ;  Hodges  y.  Steward^  Skin. 
846;  12  Mod.  86;  ISalJL  226,8. 
C. 

(/)  Stratton  v.  2B«,  8  Price, 
258. 

(g)  WatUm  y.  Wake,  7  M.  & 
W.  490 ;  see  Hodges  y.  Steward, 
Skin.  346. 

(A)  See  a  learned  note  to  Chitty 
on  Bills,  9th  ed.  p.  690. 

(i)  Bishop  y.  Yovng,  2  B.  & 
P.  78;  Cloves  y.  Williams,  8 
Bing.,  N.  C.  868  ;  6  Scott,  68,  S. 
(!.;  Powell  y.  Aneell,  8  M.  &  G. 
171.  And  it  was  once  supposed 
that  it  would  not  lie  unless  the 

B. 


words  "value  received"  or  some 
expression  of  the  consideration 
appeared  on  the  face  of  tiie  instm- 
ment.  Bishop  y.  Toung,  2  B.  & 
P.  78;  Priddy  y.  Henbrey,  I  B. 
&  C.  674 ;  8  Dowl.  &  R.  166,  S. 
C. ;  Oressfvell  y.  Oriim,  2  Dowl. 
P.  C.  636;  2  C.  &  111  684,  S.  C. 
Bat  it  is  now  clear  that  debt  will 
lie,  thoagh  the  words  "yalae  re- 
ceiyed"  he  not  on  the  face  of  the 
bill.  Hatoh  y,  Trayes,  and  Wat' 
son  y.  Xlghtley,  11  Ad.  &  £.  702; 
8  Per.  &  D.  408,  S.  C. 

(j)  Jtndder  y.  Priee,  1  H.  BL 
647^ 

(k)  BaylyeY,  Hughes,Cro,CBr, 
187 ;  Pemberton  y.  Shelton,  Cro. 
Jac.  498 ;  Hwit  v.  Braines,  4 
Mod.  402 ;  Hulme  y.  Sanders,  10 
Mod.  69;  2  Ley.  4;  1  Wms. 
Saond.  201,  a;  Clun's  ease,  10 
Rep.  127.  Bat  if  a  note  be  pay- 
able bj  instalments  on  the  face  of 
it,  an  action  of  Assumpsit  lies 
for  each  instalment.  If,  howeyer, 
the  note  is  payable  by  instalments 
but  not  on  the  face  of  it,  only  one 
action  of  assumpsU  lies ;  and 
thoagh  in  snch  a  case  a  cognoyit 

E  E 


iU4uu,(j^  ^KCLl  Jua^  /U^t^tA//^      ^^C  /i>»^,  0/ 


c/ 


418 


Pleading. 


CHAFTEB 
XXXIV. 


ASSUMPSIT. 


DECLABA- 
TION. 


Statement  of  the 
parties  to  tb» 
Insanuneut 


To  compensate  for  thcsK  disadvantages,  the  action  of  debt 
had  some  recommendationsX  and,  in  the  first  place,  the  judg- 
ment in  the  first  instance  wn  not  interlocutory,  hut  final,  so 
that,  afterjudgmenthydefauAt,  the  plaintiff  need  not  execute 
a  writ  of  inquiry,  or  refer  ta  the  Master,  to  compute  prin- 
cipal and  interest.  Secondly]  the  Ck>urt  could  not,  in  any 
case,  dispense  with  hail,  if  a  writ  of  error  were  hrought 

The  forms  of  declarations  oiven  hy  the  Judges  are  appli* 
cahle  in  deht  as  well  as  in  asspmpsit. 

The  action  of  (usumpsiiy  da  account  of  its  universal  ap* 
plicability,  was  by  &r  the  n^ost  usual  remedy  on  a  bill  or 
note. 

Most  of  the  following  obs^vations  were  applicahle  alike 
to  the  action  of  debt,  and  to  t^e  action  of  assumpsit. 

And  now,  by  the  Common  \Law  Procedure  Act,  the  dis- 
tinction between  forms  of  action  is  practically  abolished* 

It  will  he  convenient  to  exmbit  the  decisions  on  points  of 
pleading,  in  the  order  indicaten  by  the  several  stages  of  the 
pleadings.    First,  therefore,  a£  the  declaration. 

I^Sras  formerly  usual  to  state  that  the  parties  to  a  bill 
were  mbi;chants,  or  "persons  engaged  in  conunerce,  and  that 
the  bill  wlta^drawn  according  to  the  custom  of  merchants. 
But  such  a  sh^ement,  and,  indeed,  any  reference  whatever 
to  the  custom  ohi^rchants,  which  custom  is  parcel  of  the 
common  law  of  the  iIh^  is  unnecessary,  and  is  now  disused. 

In  an  action  against  the  acceptor  on  a  bill  drawn  by  a 
firm,  it  is  a  sufficient  description  of  the  drawers  to  say  that 
certain  persons  under  the  name,  style  and  firm  of  A.  &  C, 
made  their  bill  of  exchange  (/).  A  declaration  stating  that 
A.  B.  drew  a  bill  requiring  defendant  to  pay  to  the  drawer's 
order  without  again  naming  him,  is  good(i»),  or  to  his 
order,  the  word  Aw  referring  to  the  drawer  («). 


be  taken  for  the  amount  of  the 
first  instalment  onlj,  the  note  is 
diflcharged.  Siddall  t.  Ra/moliffe 
1  C.  &  M.  487 ;  1  M.  &  Rob.  268, 
8.  C.  '  Wager  of  law  is  now  abo- 
lished (3  &  4  Will.  4,  c.  42,  s.  18), 
and  debt  on  simple  contract  now 
lies  against  an  executor  or  adminis- 
trator (8  &  4  Will  4,  c.  42,  s. 
14). 

(Z)  Tiacu'Y,  Gordon, 9 M,&iW. 
847.  It  has  been  held  insuffi- 
cient to  describe  the  drawers  as 


certain  persoDS  using  the  name, 
&c.  Ball  T.  Gordon,  9  M.  &  W. 
845;  sed  qu4»re,  see  Smith  y.  Ball, 
9  Q.  B.  361,  and  Bass  y.  Olive, 
4  Camp.  78;  4  M.  &  Sel.  13, 
8.  C. ;  SchuUz  V.  Astley,  IC.&l?. 
99 ;  2  Bing.  N.  C.  644,  8.  C. ;  2 
Scott,  815. 

(m)  Knill  y.  Stoekdale,  6  M.  & 
W.  478. 

(n)  Spyer  y.  ThelweU,  2  C,  M« 
&  B.  692;  4  DowL  509,  8.  C. 
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In  all  actions  on  bills  or  notes,  where  any  of  the  parties 
are  designated  on  the  instrument  by  the  initial  letter,  or 
some  contraction  of  the  christian  name,  it  is  sufficient  so  to  J*  ^JS2?°  °"™* 
describe  them  in  the  process  and  declaration  (o).    A  oinglo' 
>0Fe  it  is  a  luwul,  majf,  on  special  demmiei,  be* 

iiame  (y)^  bu<i  not  if  a  conse^^ 


In  a  declaration  by  the  public  officer  of  a  banking  co-. 
partnership,  established  under  the  7  Goo.  4,  c.  46,  it  is 
sufficient  to  describe  the  plaintiff  as  a  public  officer  duly 
appointed  (r). 

The  instrument  may  be  described,  either  by  setting  it  out  Deeeription  of 
in  hmc  verba  (s),  or  by  stating  its  legal  effect.    If  it  be  ^*  in»*«™«nt. 
drawn  in  a  foreign  language,  it  may  be  set  out  in  English  (/).  /  /       . 

It  IB  asithoii  Hoeeooopy  nef  safe  to  aver  that  the  instrument    An^,.'^****'^^Jt^   ^ 
bore  date  on  a  certain  day;  for  such  an  averment,  if  incor-,.  f ^^^^     y^        ^ 
rect,  being  matter  of  description,  would  %a  a  variance  («).  n^^fij^^^ 

The-ottfe  and  usual  inudu  uf  dgclnring  is.  tuallmie  that  A.  D:  Six^ 


jjff  annh   n   fjftj  mflfifl  hifl 


declaring  is,  tuallogi 
A  ^  for  the  day  aMoged  nut  then"" 
iusli  uiiiuul,  a  making tnr 
Since,  however,  the  recent  statutes 
of  amendment,  this  precaution  has  become  less  important. 
Whether  the  bill  be  stated  with  or  without  a  date,  it  should 
be  alleged  that  the  bill  is  overdue.  An  allegation  that  it  is 
now  overdue,  means  that  it  was  overdue,  not  merely  at  the 
date  of  the  declaration,  but  at  the  issuing  of  the  writ  (x). 
If  the  bill  were  not  due  at  the  time  of  action  brought^  the 


(<>)  8  &  4  Will.  4,  c.  42,  s.  12. 

Bat  it  mnst  appear  on  the  count 
that  they  are  ao  described  in  the 
instrament  itself  ;  Zwy  v.  Webb^ 
9  Q.  B.  427, 442;  Gatty  T,  Meld, 
Ibid.;  EtdaiU  v.  M'Clewn,  15  M. 
&  W.  277,  or  the  declaration  was 
specially  demnrrable ;  Miller  r. 
Say,  8  Exch.  14;  Turner  v.  I%tt. 
3  C.  B.  701 ;  nnless  the  full  chris- 
tian name  could  not  be  discovered : 
Zomaof  Y.  Landells,  6  C.  B.  683. 
Bnt  special  demurrers  being  abo- 
lished hy  the  C.  L.  P.  Act,  1852, 
it  is  no  longer  necessary. 

(jf)  Lomax  v.  Zandells,  18  L.  J., 
C.  P.  88;  6  C.  B.  583,  S.  C. 

(^}  K\nner$ley  v.  Knott,  7  C.  B. 
980. 

(r)  SpiUer  y.  Johnson,  6  M.  & 


W.  670;  ChrUtie  v.  Peart,  7  M.  & 
W.  491. 

i$^  Except  in  cases  where  that 
would  misl^Ml,  as  where  a  bill  is 
drawn  payable  in  a  foreign  cur- 
rency of  the  English  denomina- 
tion, but  of  a  different  value. 
Kearney  v.  King,  2  B.  &  Aid.  301 ; 
Spromle  y.  Legge,  1  B.  &  C.  16 ; 
2  D.  &  By.  15,  S.  C;  see  Taylor 
y.  Booth,  1  C.  &  P.  286;  Barrvng. 
ton  y.  M* Morris,  5  Taunt.  228 ; 
1  Marsh.  33,  S.  C;  Simmonds  y. 
Parminter,  1  Wils.  185;  4  Bra 
P.  C.  604;  Stevenson  y.  Olwer,  8 
M.  &  W.  234. 

(t)  Attorney- General  y.  Vaia^ 
breque,  Wightw.  9. 

{u)  Anon.,  2  Camp.  808,  n. 

(a?)  Ofoeny,  Waters,  2  M.  &  W. 
91. 


£  B  2 
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objection  may  be  niiBed  ander  the  ordinnry  traversee  of  the 
Bccoptance,  dr&ning  or  indorsement  (y). 

In  a  decloratiou  on  a  joint  and  Bcveral  promiesoiy  note, 
it  is  not  improper  to  state,  that  the  makers,  jointly  or  sepa- 
rately, promised  to  pay(e).  When  a  bill  is  made  payable 
at  usance,  the  length  of  the  usance  must  be  stated  (a). 
Where  an  iastrument  baa  been  made  payable  to  husband 
and  wife,  and  the  husband  sues  upon  it  alone,  it  may  be 
stated  in  the  declaration  to  hare  been  made  payable  to  the 
husband  (6). 

A  bill  drawn  upon  A.,  B.  and  C.  may  be  described  as 
drawn  on  A,  and  B.  (c). 

F^  the  proper  mode  of  stating  the  acceptuice  of  a  bill  of 
exchahee  in  pleading,  the  reader  ie  referred  tb  the  Chapter 

on  ACCBPXANCE.  \ 

For  the^iroper  mode  of  pleading  a  preseDtmeut  ibr  pay- 
ment, the  rdtder  is  referred  to  the  Chapter  on  that  aut^t. 

The  omission  to  slate  notice  of  dishononr  is  not  cured  by 


It  was  formerly  considered  doubtful  (e)  whether  such 
&cts  ae  dispense  with  presentment,  protest  or  notice  of  dis- 
honour, could,  or  could  not,  be  given  in  evidence  in  support 
of  the  common  allegatious  of  presentment,  protest  or  notice 
in  the  declaratjon.  It  is  now,  however,  clear,  that  fiicts 
dispensing  with  presentment  or  notice,  such  as  absence  of 
effects  in  the  drawee's  hands,  or  a  countermand  of  payment 
by  the  drawer,  must  be  specially  alleged  in  the  declaration  ; 
and  that  proof  of  those  facts  is  inadequate  to  the  support  of 
a  positive  averment  of  presentment,  protest,  or  notice  (/). 
A  promise  to  pay,  however,  is  still  admissible  under  the 

(y)  miOtm  V.  D\^,  81  L.  J.,  Broch,  I  B.  &  AM.  224;  aee 
C.  P.  198;  11  C.  B,  M.  8.  724,       WiUim  ».  Baddall,  Gow.  161. 


(z)  Rest  T.  Abbott,  Covp.  832; 


(d)  Itutlttan  V.  Atpinall,  Dong, 


(e)  0>ry  T.  Smrf*,  8  B.  &  AH. 

>  NetOe   V.    Ovinfton,   2  lA.  619;  Ba^le?  on  BiUs,  CCb  ed.  406. 

B&jin.  1544.  (/)  Burgh  r.  Legge,  B  M.  &  W. 

(o)    Buckley    V.    Campbell,    1  il8 ;  aee  Jirry  y.  Parker,  6  Ai. 

Salk.  131  i  Meggadimr.  Holt,  12  &  E.  602;  1  N.  &  P.  762,  S.  C.[ 

Mod.  16;  1  Shov.  817,  S.  C.  Carter  v.  Mmter,  16  M.  &  W. 

(ft)    Anherttein  t.   Clarke,  4  749.   Bnttbepowerof UDsndinent 

T.  B.  6I«.  in  such  caaSBiilibenUjexerdied. 

■  (c)  Bmmt  T.  Lenii,  1   Wms.  Orrdery  v.  l%IrtUa,82L.  J.,C.P. 

Sumd.  291,  d )  XemUitepJuit  v.  210;  14  C.  B^  N.  8. 724. 
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common  averments  as  primA  facie  evidence,  that  the  pre- 
liminaries essential  to  the  maintenance  of  the  action,  such 
as  presentment  and  notice,  have  heen  satisfied  (g).  Bat 
if  it  should  distinctly  appear  in  evidence  that  there  has 
been  a  neglect  to  present,  and  that  the  defendant,  being 
aware  of  the  omission,  afterwards  promised  to  paj,  so  that 
the  promise  is  used  as  a  waiver,  it  is  conceived  that  the 
declaration  must  still  be  special.  It  maj  be  otherwise, 
where  there  has  been  a  neglect  to  give  notice  of  dishonour  in 
due  time,  and  a  promise  to  pay,  with  notice  of  the  omission, 
has  been  afterwards  made  before  action  brought,  for  then  the 
defendant  has,  in  the  words  of  the  declaration,  had  notice 
of  the  dishonour,  which  notice,  under  the  circumstances, 
may  be  deemed  as  against  him  due  notice.  But  the  law 
on  this  subject  does  not  appear  to  be  very  clearly  settled  (A). 
It  seems,  however,  that  notice,  too  late  in  the  usual  course, 
but  reasonable  and  sufficient  under  the  special  circumstances, 
may  be  proved  under  the  ordinary  allegation  (t). 

It  is  not  necessary  to  allege  a  notice  to  the  defendant  of  Stetement  of 
the  indorsement  on  a  bill  or  note,  and  if  the  declaration  con-  ^JJ  ^  indone- 
tain  such  a  statement,  it  cannot  be  traversed  (A). 

As  to  the  inode  of  pleading  a  protest,  see  the  iRniner  stat^entof 
Chapter  on  Protest  and  Noting,  \       prot«tty 

Thofnwwn  of  dnnlftPatidUiii  wjIhUm  of  fin  1iwii|ifi^  [nn|Knmi1iMT  statement  of  the 
^  ^  the  Judgoo,  hftfiug  been  origimilly  TOttted  befem  1^  StSS^^u"** 
"  passing -4^-^  Unilbmify  of  Process  Act,  the  2  Will.  4, 

e.  39,  are notnow  in  all  cases  strictly  correct.  -Be^ethat — . 
..  Aot;  the  plttftiitlff  had  a  I'ltfht  t6  treat  thy  declaiation-ae-the 
^^f\mm(^nos^^a.nt  a£  th»  aetioR ;  bQiJ|)bw  the  writ  is  for  all 
purposes  the  commencement.  The  declaration,  therefore, 
instead  of  alleging  that  the  period  for  which  the  ^1  is 
drawn  hath  now  elapsed,  ought  at  least  to  allege  that  it  had 
elapsed  at  the  commencement  of  the  suit(/).    No  notice 


(g)  See  Hopley  v.  Bufremcy  15 
East,  275;  Lundie  y.  Hobertson,  7 
East,  281;  3  Smith,  225,  S.  C; 
Hieht  Y.  IHihe  tf  Beaufort,  4 
Bing.  N.  C.  229;  5  Scott,  593, 
S.  C;  Metealfe  y.  Richardson,  11 
C.  B.  1011.  See  the  Chapter  on 
Pbesbnthbnt  fob  Payment. 

(A)  See  Bronmell  y.  Bonney,  1 
Q.  B.  89;  8  M.  &  Ry.  359;  Dans. 
&  L.  151,  S.G;  FiHh  y.  Tkmsk, 
8  B.  &  C.  387;  Baldwin  y.  Richn 


ardion,  1  B.  &  C.  245;  2  D.  &  Ry. 
285,  S.  C,  ante. 

(i)  Carter  y.  Flower,  16  M.  & 
W.  749. 

{k)  Bradbury  y.  Mnans,  5  M. 
&  W.  596;  7  Dowl.  849,  S.  C; 
R&unold9  Y.  Bamei,  1  B.  &  P.  625. 

(V)  Abbott  Y.  ABlett,  1  M.  & 
W.  209;  1  Tyr.  &  G.  448;  4  Dowl. 
769,  S.  C.;  bntaec  Owen  y.  Waters, 
2  M.  &  W.  91 ;  6  Dowl.  324, 8.  C. 
And  strietissimo   iure    perhaps 
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AUec^Uon  of  % 
prom^B  to  pay. 


? 


Mi/3 


need  be  taken  of  the  days  of  grace  (m).  In  the  form  given 
by  the  Common  Law  Procedare  Act,  1852,  the  words  are 
"  now  overdue,"  and  they  are  by  a  strained  construction  held 
to  mean  at  the  issuing  of  the  writ.  They  are  part  of  the 
description  of  the  bill,  and  are,  therefore,  put  in  issue  by  a 
traverse  of  the  acceptance  (n). 

It  was  thdught,  before  the  recent  rules  and  statute,  that  it 
was  not  absolutely  necessary,  even  in  an  action  of  assumpsit 
by  the  indors^  against  the  indorser,  to  allege  in  the  decla- 
ration a  promise  to  pay  by  the  defendant.  *<  The  drawing 
of  a  bill,"  says  Dord  Holt,  '*  is  an  actual  promise  "  (o).  But 
the  omission  of  a  promise  was  ground  of  special  demurrer  (p). 
For  otherwise,  in  f^ount  on  a  bill  of  exchange,  there  would 
have  been  nothing  t<V  distinguish  an  action  of  assumpsit  from 
an  action  of  debt.  A  declaration  on  a  promissory  note  to 
pay  at  a  certain  date,  was  not  double  for  setting  out  another 
promise,  after  the  note  i^  duo,  to  pay  on  request  {q). 

A  promise  to  pay,  ma)ie  bJ^at  the  bill  is  due,  should  not, 
in  strictness,  have  been  Iiv^d  as.  a  promise  to  pay  according 
to  the  tenor  and  effect  of^.Uie  bill,  but  as  a  promise  to  pay 
on  request..  A  promise,  h^v^ver,  to  pay  an  overdue  bill 
according  to  its  tenor  and  ef^ct,  was  good  even  on  special 
demurrer  (r).  An  allegation\Vt  the  defendant  pronused 
to  pay  the  plaintiff,  or  promis^  the  plaintiff  to  pay,  ac* 
cording  to  the  tenor,  &c.,  were  emer  of  them  sufficient,  and 
amounted  to  an  allegation  of  a  promiee  to  the  plaintiff  to  pay 
him  («).  \ 


eTen  the  latter  fonn  is  not  acca- 
late  unless  it  appear  from  the 
whole  declaration  that  the  bill  is 
dne,  or  unless  the  period  referred 
to  may  be  considered  as  including 
the  di^  of  grace.  But  see  Pai- 
wick  Y.  Turner,  infra.  Where 
the  date  when  the  bill  will  fall  dne 
is  laid,  but  not  under  a  videlicet, 
the  mere  date  has  been  held  suffi- 
cient if,  by  comparison  with  the 
date  of  the  writ  appearing  on 
record,  the  action  appears  not  to 
be  premature.  Shepherd  y.  Shep* 
herd,  1  O.  B.  849. 

(m)  Padwick  v.  Tn/nMr^  11 
Q.  B.  124. 

(«)  Hinton  y.  Duff,  11  C.  B., 
N.  8.  724. 

{p)  Starke  y,  Cheeteman,  1  Salk. 
128;  Carthew,  509;  1  Ld.  Raym. 
638;  Wegertloffe  y.  Xeene,  I  Stra. 


214;  Buckler  y.  An^el,  I  Sid. 246. 

(p)   Griffith  y.  Roxburgh,  6 

Dowl.  183;  Henry  y.  Bnrbidge^ 

3  Bing.  N.  C.  501;  4  Scott,  296; 
6  Dowl.  484,  S.  C. ;  see  Donald- 
son y.  Thompson,  6  M.  &  W.  316; 
ChrUtie  y.  Peart,! ^,  &  W.  491; 
Bayley,  6th  ed.;  Stericker  y. 
Barker,  9  M.  &  W.  321 ;  Smith 
y.  Cox,  12  L.  J.,  Exch.  807;  11 
M.  &  W.  476,  S.  C. 

{q)  Shepherd  y.  Shepherd,  1 
C.  B.  849;  3  D.  &  L.  199,  S.  C. 

(r)  Christie  y.  Pea/rt,  7  M.  & 
W.  491 ;  see  Hunt  y.  Massey,  5 
B.  &  Ad.  902;  3  Ney.  &  M.  109 ; 
S.  C;  Ja4ikson  y.  Pigatt,  1  Ld. 
Raym.  364;  see  Price  y.  Hasten, 

4  B.  &  Ad.  433;  1  Ney.  &  M.  303. 
is)  Banoks  y.  Camp,  9  Bing. 

604;  2  M.  &  Scott,  734,  S.  C; 
Schild  y.  XUpin,  8  M.  &  W.673. 
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AsHd  the  declaration  in  an  acti^  on  a  set  of  bill8,\ee  the 
lapterspn  Sets  of  Bills.  \  \ 


Chapte 


CHAPTEB 
XXXIV. 

Declaration  on  a 
bill  drawn  In  setii. 


The  breach  by  non-payment  may  be  assigned,  either  in  xasimmcntof 
the  count  on  the  bill,  or  at  the  conclusion  of  the  money  tbe  breach, 
counts  {t). 

It  is  not  necessary  to  add  a  count  for  interest,  or  to  claim  Damages, 
interest  as  special  damage.    It  is  recoverable  as  part  of  the 
ordinary  and  necessary  damage  resulting  from  non-payment. 

As  to  other  and  special  damage,  see  the  Chapter  on  the 
remedy  by  Action  on  a  Bill. 

The  Jifey  Bnlpfi  tv^  Court  (m)  direct  that  in  all  actions  pleas. 
upon  bills  of  exchange  and  promissory  notes,  the  plea  of  non  o^mna  effect  of 
assumpsit,  or  never  indebted,  shall  be  inadmissible  (ar).     In  ™^  ™^*' 
such  actions,  therefore,  a  plea  in  denial  must  traverse  some 
matter  of  fact ;  ex,  gr,  the  drawing,  or  making,  or  indorsing, 
or  accepting,  or  presenting,  or  notice  of  dishonour  of  the  bill 
or  note ;  and  all  matters  in  confession  and  avoidance  must 
be  specially  pleaded,  including  not  only  those  by  way  of 
discharge,  out  those  which  show  the  transaction  to  be  either 
void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or 
otherwise,  ex,  gr,  infancy,  coverture,  release,  payment,  per- 
formance, illegality  of  consideration,  either  by  statute  or 
common  law,  drawing,  indorsing,  accepting,  &c.,  bills  or 
notes  by  way  of  accommodation,  set-off,  mutual  credit,  and 
various  other  defences  (jy). 

Therefore,  since  these  rules,  if  the  plea  of  non  assumpsit  noq  Aasnmpeit. 
be  pleaded  in  action  on  a  bill  or  note,  the  plaintiff  may  sign 
judgment  (z).     But  if  the  promise  laid  is  not  the  promise 
implied  by  law,  the  general  issue  may  be  pleaded.     Thus,  if 


(t)  See  Ben$on  v.  White,  4 
Dowl.  834;  Thimer  t.  Denman^ 
4  Tyrw.  818. 

(tt)  H.  T.,  16  Vict.  1858,  rule  7. 

{x)  It  is  neyertheless  admissible^ 
in  cases  where  a  promise  is  stated, 
which  woald  not  be  the  necessaiy 
legal  effect  of  the  bill  or  note.  As, 
for  example,  where  a  promise  by 
or  to  an  executor  is  alleged.  See 
Bollegt&n  y.  Biwon,  14  L.  J., 
Exch.  804,  post;  2  D.  &  L.  892, 
S.C. 

(y)  Equitable  defences  may  now 
be  pleaded,  17  &  18  Vict.  c.  125, 


88.  88,  85. 

(»)  Xelly  T.  VillehoU,  8  DowL 
186;  Semell  v.  2>a20, 8  Dowl.  809. 
Perhaps  a  nolle  pro$equi  should  be 
entered  on  the  common  counts. 
Frater  v.  Newton,  8  Dowl.  778. 
The  plaintiff  cannot,  where  the 
plea  is  also  pleaded  to  the  common 
counts,  treat  it  as  a  nullity.  Ed" 
dison  y.  Pigram,  16  M.  &  W .  137; 
and  Qrout  y.  Entkoven,  1  Exch. 
882.    It  has  been  held,  that  the 

Elea  of  non  assumpsit  admits  the 
andwriting.    NeaZe  y.  Proctor, 
2  Car.  &  K.  456. 
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an  execator  declare  on  a  bill  or  note  payable  to  bis  testator 
laying  a  promise  to  bimself  (tbe  execntor),  such  promise 
may  still  be  denied  by  a  plea  of  non  assumpsit  (a). 

AlChougb  tbe  Ne#  Rules  have  abolisbed^be  plea  of  nil 
deh€ty\t  has  been  held,  that  if,  to  a  declakation  in  debt 
against Vbe  acceptor  o^  a  bill  of  exchange,  2be  defendant 
pleads  pigment  into  coiWt  of  part,  and  that  'm  is  not  in- 
debted berond  that  sumXand  the  plaintiff  joiA  issue  and 
proceed  toUrial,  it  is  comVetent  for  the  defendan\  to  make, 
under  this  Vlea,  any  defen^  applicable  to  the  prea  of  nil 
dehety  notm^standing  thatN^e  plea  would  formei^y  have 
been  bad  on  special  demurrer 


Oeneml  linie  by 
fttatote. 


TraTcneof  M>» 


TmTeneof  in- 
donemttit. 


The  general  issue  by  statute  may  be  pleaded  to  an  action 
on  a  bill  or  note  (o). 

In  an  action  against  partners,  on  their  acceptance  to  a 
bill  of  exchange,  a  plea  stating  facts,  from  which  it  appears 
that  both  partners  are  not  bound,  was  formerly  bad  on 
special  demurrer  as  amounting  to  an  argumentative  denial 
of  the  acceptance.  The  proper  plea  has  been  held  by  the 
Court  of  Queen's  Bench  to  be  a  traverse  of  the  accept- 
ance {d). 

The  indorser  of  a  note  is  not  a  new  maker  or  drawer  as 
the  indorser  of  a  bill  is.  Therefore,  where,  in  an  action  by 
indorsee  against  indorser,  the  plaintiff  declared  against  the 
defendant  as  maker :  it  was  held  that  the  indorsee  of  a  note 
could  not  declare  against  his  indorser  as  maker,  even  where 
the  latter  has  indorsed  a  note  not  payable  or  indorsed  to 
him,  and  where,  consequently,  his  indorsee  cannot  sue  the 
maker,  and  that  under  a  plea  denying  the  making  of  the 
note,  the  defendant  was  entitled  to  a  verdict  {e).  But  in 
the  case  of  a  bill  of  exchauge  it  is  otherwise.  In  an  action 
]}j  indorsee  against  indorser  of  a  bill,  the  defendant  pleaded 
that  ^  he  did  not  make  or  draw  the  bill  of  exchange,  as  in 


(a)  !I\MmU  T.  PlaU,  2  M.  &  W. 
720;  6  Dowl.  748,  S.  C,  nom. 
Gilbert  y.  Piatt;  but  see  Donaldr 
son  y.  Tkomptojiy  6  M.  &  W.  816. 

(d)  I%nley9on  y.  Maek&nzie,  8 
Bing.  N.  C.  824 ;  C  Dowl.  P.  C. 
71;  5  Scott,  20,  S.  C. 

(c)  Weeks  y.  Argent,  17  L.  J., 
^xch.  209;  16  M.  &  W.  817, 
S.  C. 


(jX)  Jones  y.  Corhett^  11  L.  J., 
Q.  B.  181;  2  Q.  B.  828,  S.  C; 
and  see  Afusgrave  y,  Drake,  6  Q* 
B.  185;  see  ante,  p.  47,  and  the  ob- 
senrations  of  Mr.  Justice  WiUes  on 
this  case  in  Iloffg  v.  Skein,  34  L. 
J..C,  r.  163. 

(c)  Owinnel  y.  Herbert,  5  Ad. 
&  £11.  436;  6  N.  &  M.  728,  S.  C, 
ante. 
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the  declaration  alleged ;"  although  the  plea  was  bad  in  form, 
it  was  held  good  in  substance,  as  every  indorser  of  a  bill  is 
in  law  a  new  drawer,  and  the  plaintiff  was  not  allowed  to 
treat  the  plea  as  a  nullity,  and  sign  judgment  (f). 


CHAPTKR 
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A  plea  denying  the  indorsement  of  a  bill  of  exchange  puts  its  effect 
in  issue,  as  we  have  seen,  not  only  the  signature,  but  also 
such  a  delivery  and  transfer  as  will  constitute  the  indorser  a 
holder  (4^).  And  facts  tending  to  show  that  no  interest 
passed  to  the  indorsee  may  with  propriety  be  specially 
pleaded,  for  they  will  not  amount  to  an  argumentative 
traverse  of  the  indorsement  (A).  It  seems  that  when  a 
distant  indorsee  is  plaintiff,  an  intermediate  indorsement 
may  be  such  in  legal  effect,  though  it  would  not  be  such  if 
the  immediate  indorsee  were  plaintiff  (t)« 

A  plea  simply  averring  absence  of  consideration  is  im-  AtMence  of  con- 

E roper.  It  should  state  affirmatively  the  circumstances  re-  "i^Jo^^^^"- 
kting  to  the  consideration  (A);  and  distinctly  deny  that  there 
was  any  consideration  other  than  that  alleged  (/).  But  it 
is  good  afler  verdict  (m).  If  the  informal  plea  of  no  conside- 
ration is  traversed,  the  affirmative  still  lies  on  the  defendant 
as  it  would  have  done  had  he  pleaded  properly  (n).  Where 
the  defendant  pleaded  that  there  was  no  consideration,  and 
issue  was  taken  thereon,  it  was  held  that  the  defendant  was 
at  liberty  to  show  that  the  contract  which  would  otherwise 
have  constituted  the  consideration,  was  avoided  by  fraud  (0)^ 
If  a  plea  state  the  circumstances  under  which  the  bill  ojr 
note  was  given,  and  add  that  there  was  no  consideration,  a 


(/)  Allen  y.  Walker,  2  M.  & 
W.  317;  5  Dowl.  P.  C.  460;  1  M. 
&  Hurl.  44,  S.  C. 

(ff)  Martton  y.  Allen,  1  Dowl. 
K.  S.  442;  8  M.  &  W.  491,  S.  C; 
Bell  V.  Ingegtre,  12  Q.  B.  317; 
Lloyd  y.  Harvard,  15  Q.  B.  995. 

(A)  Harmer  y.  Steele,  4  Exch.  1 , 
reyeredng  the  decision  of  the  Court 
of  Excheqaer  in  Steele  y.  JETar- 
mer,  15  L.  J.,  Exch.  217,  and  14 
M.  &  W.  831,  S.  C. 

(i)  JSa/yee  y.  Caulfield,  5  Q.  B. 
81. 

,  (Jk)  Eoiton  y.  Pratehett,  1  C, 
M.  &  R.  798;  3  Dowl.  472;  1 
Gale,  83,  S.  Cj  Stoughtan  y. 
Eao'l  o/Kilmorey,  2  C,  M.  &  R 
72;  8 .  Dowl.  706;  1  Gale,  91,  S. 


C. ;  Cfraham  y.  Pitman,  6  Ncv. 
&  Man.  87:  3  Ad.  &  £11.  521, 
S.  C;  Trinder  y.  Smedley,  3  Ad. 
&  E.  522;  6  N.  &  M.  138,  S.  C. 

Q)  Boden  y.  Wright,  12  C.  B. 
445. 

(m)  Eaeton  v.  Pratehett,  in 
error,  2  C,  M.  &  R.  542;  and  see 
KembU  y.  MiUt,  1  M.  &  Gr.  757; 
6  Scott,  121,  S.  C;  Crofte  v. 
Beale,  11  C.  B.  172. 
.  («)  Lacey  y.  Fbrreeter,  2  C,  M. 
&  R.  59;  3  DowL  668;  1  Gale, 
139  S  C 

(i)  miU  y.  0d4y,  2  C,  M.  & 
R.  103 ;  3  Dowl.  722 ;  6  C.  &  P. 
728,  S.  C;  Southall  y.  Rigg,  11 
C.  B.  481;  Ikfrman  y.  Wright, 
ibid. 
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CHAPTER      traverse  of  the  first  averment  is  sufficient,  without  a  traverse 
^^™"^' of  the  last  (p). 


That  puintifl  la         The  defendant  maj  plead,   that  before  the  action  the 
not  the  holder.       plaintiff  transferred  the  bill,  and,  therefore,  that  he  is  not 

the  holder  {q).  But  a  plea  that  the  plaintiff  is  not  the 
lawful  holder  has  in  some  cases  at  chambers  been  con- 
sidered too  general,  and  in  other  cases  particulars  have  been 
ordered. 

Flea  of  iMyment         As  to  the  mode  of  pleading  payment  bj  bill  or  note,  see 
or  «««iteUoii  by    ^jj^  Chapter  on  the  question  how  far  a  biU  or  note  is  con- 
sidered as  payment. 

Effect  of  pleading       After  pleading  over,  every  ambiguous  pleading  must  have 
^^^'  such  an  interpretation  as  will  make  it  good  rather  than 

bad  (r);  for,  by  pleading  over,  the  adverse  party  admits  that 
he  has  understood  it  in  a  sense  which  requires  an  answer. 

A  plaintiff  is  not  entitled  to  judgment  nan  obstante  vere^ 
dictOy  nor  a  defendant  to  arrest  the  judgment  for  insufficient 
pleading,  if  that  pleading  merely  leave  a  material  allegation 
untraversed.  The  proper  course  is  to  award  a  repleader, 
unless  there  be  an  express  confession  of  the  material  part  of 
the  former  pleading,  or  an  implied  confession  by  pleading  in 
confession  and  avoidance  («). 

FBAUD.  Where  the  plaintiff's  tide  is  to  be  impeached  by  notice 

of  fraud,  notice  must  be  expressly  averred.  Indorsee  o. 
drawer  of  a  bill  of  exchange.— Plea,  that  tiie  bill  had  been 
drawn  and  indorsed  to  L.  for  a  specific  purpose,  who  in  fraud 
of  that  purpose  had  handed  it  to  H.,  and  that  H.  handed  it 
to  plaintiff,  not  for  good  and  valuable  consideration,  and  that 
the  plaintiff  was  not  a  honajide  holder: — Held,  that  the 
last  allegation,  connected  with  the  rest  of  the  plea,  meant 
only  that  the  plaintiff  had  not  given  good  consideration  for 
the  bill,  and  that  fraud  in  the  plaintiff  could  not  be  given  in 
evidence  under  it ;  and  the  Court  intimated,  that  it  was  their 
opinion,  that  the  only  proper  mode  of  implicating  the  plain- 
tiff in  the  alleged  fraud  by  pleading,  is  to  aver  "  that  he  had 

(p)  Atkifuon  y.  Dames,  11  M.  17  L.  J.,  Q.  B.  69,  S.  C. ;  Jtoffen 

&  W.  286.  V.  ChiUony  17  L.  J.,  Exch.  8, 345; 

(q)  Basan  r.  Arnold,  6  M.  &  1  Exch.  862,  S.  C. 

W  559;  Frmer  y.  Welch,  8  M.  (r)  James  y.  WUHams,  13  M. 

&  W.  680 ;  Arthur  y.  Beales,  1  &  W.  828. 

Exch.  608.  As  to  the  proper  mode  (s )  Owynn  Y^Bumell,  6  Bing. 

of  replying  to  snch  a  plea,  see  N.  C.  463,  Dom.  Froc. ;  Atkinson 

Barber  y.  Ijemon,  11  Q.  B.  302;  y.  Bavies,  11  M.  &  W.  242. 
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notioe  of  it,''  leaving  the  circumstances  by  which  that  notice 
is  to  be  proved,  directly  or  indirectly,  to  be  established  in 
evidence,  and  that  they  could  not  treat  the  allegation  that 
the  plaintiff  was  not  a  borUtJide  holder  as  equivalent  to  such 
an  averment  (/). 

A  plea  that  defendant's  agent  fraudulently  disposed  of  the 
bill,  of  which  fact  the  plaintiff  had  notice,  has  been  held 
bad^  unless  it  go  on  to  deny  the  receipt  of  any  value  by  the 
defendant  (»)• 

Until  recently  payment  mighty  in  the  action  of  assumpsit^  pajment. 
have  been  given  in  evidence  in  reduction  of  damages. 
But  not  in  an  action  of  debt(j;).  It  must  now  in  all  cases 
be  pleaded  {y\  although  the  payment  be  of  interest  oxAj{z\ 
If  the  plaintiff  in  his  declaration  gives  credit  for  part  pay- 
ment, the  allegation  of  part  payment  is  not  traversable  (a). 
A  plea  of  payment  must  be  supported  by  proof  of  actual 
payment  in  money  (6);  but  where  a  bill  has  been  given  in 
satisfaction  of  another  bill  and  ultimately  paid,  in  an  action 
on  the  first  biU  it  will  be  sufficient  to  plead  payment  (c). 

Where  a  plea  alleges  the  satisfaction  of  the  instrument  SutMMtion. 
declai*ed  on  by  the  giving  of  another,  it  must  state  that  the 
substituted  instrument  was  given  as  well  as  taken  in  satis- 
faction (d).    Both  of  which  allegations  may  be  involved  bj 
the  plaintiff  in  one  traverse  (e). 

To  an  action  a^itfdnst  the  acceptor  of  a  bill  of  exchange,  Dapiidty  of 
the  defendant  plead^^  that  he  made  the  acceptance  by  force,  '^""^ 
and  duress  of  imprisonment,  and  that  he  never  had  any 
value  for  accepting  or  paying  the  bill,  concluding  with  a 
verification  to  this  plea;  the  plaintiff  demurred  specially. 
It  was  held,  before  the  lucent  statute,  abolishing  special 


(0  Uther  y.  Rich,  2  P.  &  D. 
679. 

(«)  Noel  y.  Rich,  2  C,  M.  & 
R.  860;  4  DowL  228,  S.  C;  aad 
see  Noel  y.  Boyd^  4  Dowl.  415. 

(d?)  Cooper  y.  Morecraft^  3  M. 
&  W.  600;  6  Dowl.  562,  S.  C. 

(y)  R.  TiiD.  T.  1863. 

(z)  Adam$  y.  Palk^  8  Q.  B.  2. 

(a)  Hodgine  y.  Hancock,  14  M. 
&W.120.  See  other  points  relat- 
ing to  a  plea  of  payment  in  the 
Ckftpter  on  Payment.  As  to  the 
proper  mode  of  pleading  payment 
into  coort  in  an  action  on  a  bill, 


see  Tatter$dll  y.  ParkinMn,  16 
L.  J.,  Exch.  196;  4  D.  &  L.  622: 
16  M.  &  W.  762,  S.  C. 

m  Morloy  y.  OidverweU,  7  M. 
&  W.  174. 

(c)  Thome  y.  Smith,  10  C.  B., 
659. 

id)  Crisp  y.  Griffiths,  2  C.,M. 
&  R.  169;  8  Dowl.  762;  1  Gale, 
106,  S.  C. 

(f)  Webby.  Weatherby,  1  Bing. 
N.  C.  602;  1  Scott,  477;  1  Hodges, 
89,  S.  C;  and  see  Bennieon  y. 
ThelweU,  7  M.  &  W.512;  Ridley 
T.  Tindall,  7  Ad.  &  E.  134. 
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demurrers,  that  theplea  was  bad  for  duplicitj  (/).  Although 
one  of  the  ground!^  of  defence  be  badly  pleaded,  the  plea 
may,  nevertheless,  be  double  (g).  So  where  the  defendant^ 
as  acceptor,  pleaded\  to  an  action  on  a  bill  of  exchange 
brought  hj  the  indoi^ee,  that  the  defendant's  bankers  paid 
the  bill,  and  afterwaros  lost  it,  and  that  it  came  to  the  phun- 
tiff's  hands  without  consideration ;  the  plea  was  held  bad  for 
duplicity  and  uncertainQr  (A).  And  in  an  action  of  assumpsit 
on  a  bill  of  exchange,  dnwn  by  one  S.  B.  upon  and  accepted 
by  the  defendant  for  25i,  payable  three  months  after  date ; 
the  defendant  pleaded,  tKat  after  the  bill  became  due,  and 
before  the  commencement  of  the  suit,  S.  B.  paid  to  the 
plaintiff  divers  monies,  to  ijie  amount  of  17/.,  and  did  for  the 
plaintiff  work  and  labour  t^  the  amount  of  8/.,  in  full  satis- 
faction and  discharge  of  the  sums  of  money  in  the  bill 
specified,  and  of  all  damages  sustained  by  non-payment 
thereof,  which  were  then  ftcoepted  and  received  by  the 
plaintiff,  in  such  full  satisfactipn  and  discharge  ;  and,  Airther, 
that  he,  the  defendant,  accepted  the  bill  at  the  request  and 
for  the  accommodation  of  the  ^aid  S.  B.,  and  not  otherwise ; 
and  that  there  never  was  any  consideration  or  value  for  the 
payment  by  the  defeudant,  o^.  the  said  bill,  or  any  part 
thereof;  and  that  the  plaintiff  a^  the  commencement  of  the 
suit,  held  the  bill,  without  consideration,  to  which  plea  the 
plaintiff  demurred;  the  Court  h^d  that  the  plea  was  bad 
for  duplicity  (i).  Where,  in  an  action  by  an  indorsee,  the 
plea  alleges  fraud  on  the  defeno^t,  and  then  goes  on  to 
allege,  both  absence  of  consideratiot^  moving  from  the  plain- 
tiff, and  notice  of  the  facts,  the  plea  is  double  (A). 

spedai  demnnen       A  Special  demurrer  for  duplicity  must  have  shown  wherein 
aboiiBbed.  ^q  duplicity  consists  (/).    But  now  all  special  demurrers  are 

abolished  (m). 


Sbsin  or  en- 
•BBring  plem. 


Although  the  Court  wiU  not  in  general  determine  upon 
the  validity  of  a  plea  in  point  of  law,  or  the  truth  of  it  on 


•  (/)  Stephens  v.  Underwood^  4 
Bing.  N.  C.  655 ;  6  DowL  737j  6 
6cott,  402,  S.  C. 

(jf)  Per  Tindal,  C.  J. ;  4  Bing. 
K.  C.  667;  Com.  Dig.  Pleader,  B. 
'2;  and  see  Wright  t.  Watta,  3 
Q.  B.  89.  In  Megil  y.  Cfreen,  I 
•M.  &  W.  828,  Parke,  B.,  observes, 
•♦*Thifl  is  not  precisely  dnplicity, 
bnt  the  plaintiff  has  no  right  to 
inclade  several  matters  in  Ms  re- 
plication so  as  to  embarrass  the 


trial." 

(A)  Deacany.  Stbdhart,  5  Bing. 
N.  C.  694. 

(t)  Pwrg$ord  v.  Peeh,  9  M.  & 
W.  196;  Jjane  v.  Ridley,  10  Q.  B. 
480. 

{h)  Leaf  Y.  Bobion,  13  M.  & 
W.  661. 

(Z)  Smith  v.  Clench,  2  Q.  B. 
835. 

(m)  Common  Law  Pzocedore 
Act,  1862. 
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motion^  except  in  particular  caseB,  nevertheless  where  a  plea  chapteb 
pleaded  is  beyond  doubt  a  frivolous  or  sham  plea,  they  will  xxxiv. 
exercise  their  authority  by  so  doing  (n).  Where  in  an  action 
on  a  bill  of  exchange  by  the  indorsee,  against  the  acceptor, 
the  defendant  set  forth  in  his  plea  a  number  of  facts,  calcu- 
lated to  perplex  the  plaintiff,  the  Court,  on  an  affidavit  of 
its  falsehood,  no  cause  being  shown  for  pleading  it,  set  it 
aside  (o). 

The  Common  Law  Procedure  Act(p)  gives  the  Coui*t  a  statutable  jaris- 
statutable  jurisdiction  in  these  and  other  cases  by  enacting,  S^jl^JJamed 
that  if  any  pleading  be  so  framed  as  to  prejudice,  embarrass  toembamaaa. 
or  delay  tiie  fair  trial  of  the  action,  the  Court,  or  a  judge^ 
may  strike  out  or  amend  it. 

The  use\>f  the  general  replication,  commonly  called  de  bbplication 
injuria,  in  actions  of  debt  and  assumpsit,  was  a  novelty  i>Jb  injubia 
introduced  bAthe  special  pleas  made   necessary  in  those  bui*bb8Kdibd. 
actions.     The  raieral  rules  regulating  its  employment  in  an 
action  of  tort  were  laid  down  in  Crogate*8  case  {q).     Those 
rules,  originally  cf^aricious  and  indefinite,  when  applied  to 
actions  founded  on  csmtract,  introduced  a  great  deel  of  re- 
finement, of  which  itN^as  difficult  to  perceive  the  practical 
utility,  and  which  oftenS^efeated  justice.     These  subtleties 
have  all  been  swept  away  by  the  Common  Law  Procedure 
Act  of  1852,  which  not  only  enables  a  defendant  to  deny  all 
the  allegations  contained  in  a  plea,  but,  where  necessary,  to 
reply  double. 


*/'^ 


To  a  plea  denying   consideration,  a  replication   simply  to  piM  denying 
averring  consideration  is  good  (r).    And  even  if  the  plain-  «»«ideraUoo. 
tiff,  in  his  replication,  set  out  the  particular  consideration, 
and  concluded  to  the  country^  under  the  old  form  of  pleading, 
he  was  not  bound  to  prove  it  («). 


(«)  Homer  y.  Eeppel,  10  Ad. 
&  E.  17;  2  P.  &  D.  284,  S.  C. 

(<?)  Miley  v.  Walls,  1  DowL 
648;  and  see  Sbmer  y.  Keppel, 
10  Ad.  &  Ell  17;  2  P.  &  D.  234, 
S.  C;  Knowlet  v.  Burward,  10 
Ad.  &  EU.  19;  2  P.  &  D.  285,  S. 
C;  Balmanno  y.  Thompson^  6 
Bing.  N.  C.  158;  4  Jurist,  48;  8 
Scott,  806,  S.  C;  Bradbury  y. 
Emam,  5  M.  &  W.  595 ;  7  DowL 
P.  C.  849,  S.  C;  Emanuel  y. 
Bandall,  8  DowL  238;  Midford 


y.  linden,  9  Dowl.  813. 

O?)  15  &  16  Vict,  c  76,  s.  62. 

(^)  8  Rep.  66. 

(r)  JPreteott  y.  Levi,  8  Dowl. 
403;  1  Scott,  726,  S.  C;  Bramah 
y.  Bohertt,  1  Bing.  N.  C.  469;  1 
Scott,  850,  S.  C;  May  y.  Seyler^ 
8  Exch  563. 

(»)  Low  y.  Burrows,  2  Ad.  & 
E.  483 ;  4  N.  &  M.  866,  S.  C. ; 
Batley  y.  Catterall^  1  M.  &  Bob. 
879. 
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Pleading, 


estoppeL 


DtotrlbntiTe 
replloatkm. 


When  s  paiij  to  8  bOI,  u  an  acceptor  or  indonery  is  con- 
cluded from  denying  a  fact^  as,  for  example,  the  drawing  or 
a  prior  indorsement,  the  estoppel  may  be  replied,  or  it  seems 
that  the  plaintiff  may  demor  (t).  For  an  estoppel  in  pais 
need  not  be  pleaded  (ti). 

Where  one  plea  is  pleaded  to  several  notes  or  bills,  the 
plaintiff  may  often  reply  by  one  replication,  which  will  be 
constrned  distributiyely  (x). 


(f)  Sanderson  t.  CoUman,  4 
M.  &  O.  209;  Armani  v.  Castri- 
^ue,  13  M.  &  W.  448. 


(ii)  VMiffhan  T.  Matthews,  18 
L.  J.,  Q.  B.  191. 

(«)  Wood  y.  Peyton.  18  M.  & 
W.  30. 
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CHAPTER 
XXXV. 


Except  in  actions  for  personal  wrongs  the  party  on  whom 

lies  the  burthen  of  proof  is  entitled  to  begin.     But  if  an  

error  in  this  respect  be  committed  at  the  trial,  a  new  trial  right  to 
will  not  therefore  be  granted,  unless   injustice  has  been  begin. 
done  (a). 

Where,  in  an  action  on  a  bill  of  exchange,  the  only  issues 
lying  on  the  plaintiff  arise  on  the  common  counts,  the  plain- 
tiff is  not  entitled  to  begin,  unless  he  propose  to  give  evi- 
dence on  those  issues  (b) ;  and  merely  using  the  bill  as  evi- 
dence under  the  common  counts  will  not  be  sufficient.  A 
defendant  will  not  entitle  himself  to  begin,  by  admitting  all 
the  issues  that  lie  on  the  plaintiff  (c). 


(a)  Oannam  y .  li^rmer,  8  Exch. 
698. 

ib)  Hbman  v.  Thompson,  6  C. 
&  P.  717;  Smart  v.  Rayner.  ibid. 
721 ;  MUU  y.  Oddy,  ibid.  728;  8 


Dowl.  722;  2  C,  M.  &  B.  103, 
S.  C. 

(e)  PontifeoB  y.  Jolly ,  9  C.  & 
P.  202. 
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CHAPTER 
XXXV. 


Splitting  plain- 
tlifsuaiie. 


Competency  of 
witneasee. 


DodAratlong  at 
the  time  of 
making  tbe  In- 
stnunent. 


Declaxationa  bj 
prior  parties. 


A  plaintiff  caDnot  split  his  case  (d)j  except  by  first  proying 
the  issues  which  lie  on  him,  and  no  more.  But  having  done 
that,  he  maj  reserve  his  evidence  applicable  to  the  issues 
lying  on  the  defendant. 

Many  nice  distinptions  formerly  existed  as  to  the  compe- 
tency of  witnesses  in  actions  of  bills  of  exchange. 

To  review  the  decisions  and  the  various  statutable  enact- 
ments by  which  the  legislature  gradually  felt  its  way  to  a 
more  liberal. system,  wouH  be  more  appropriate  in  a  treatise 
on  the  law  of  evidence. 

It  may  suffice  to  observe  here,  that  not  only  all  the  parties 
to  a  bill,  but  the  plaintiffs  and  defendants  themselves,  in  the 
action  or  suit,  as  well  as  their  husbands  and  wives,  are  now 
all  rendered  competent  witnesses  (e). 

In  an  action  by  the  indorsee  against  the  maker  of  a  note 
the  declarations  of  the  payee  at  the  time  of  making  it  are 
evidence  as  part  of  the  res  gestce{f). 

It  has .  been  held,  that  declarations  by  the  holder  of  a 
negotiable  instrument,  made  whilst  he  was  holder,  are  evi- 
dence against  a  plaintiff  who  claky  under  him  and  stands 
on  his  title  (^),  in  the  same  manne^ts  declarations  made  by 
a  former  owner  of  an  estate  respecting  his  own  title,  whilst 
he  was  in  possession,  are  evidence  against  a  subsequent 
owner  (A), 

But  there  is  an  obvious  distinction  between  the  case  of 
an  assignee  of  land  or  other  property  and  tbe  ordinary 
assignee  of  a  negotiable  instrument.  The  former  has,  in 
general,  no  title  either  at  law  or  in  equity,  unless  his  assignor 
had,  but  the  latter  may,  as  we  have  seen,  have  a  very  good 
title,  though  his  assignor  had  none  at  all.  Accordingly,  it 
has  been  decided  that  unless  the  plaintiff  on  a  bill  or  note 
stands  on  the  title  of  a  former  holder,  the  declarations  of 
such  former  holder  are  not  evidence  against  him  (i).  But 
if  he  docB  stand  on  the  title  of  a  prior  holder,  as  if  he  have 
taken  the  bill  overdue  or  without  consideration,  then  the 


(d)  Jacobs  y.  Tarlcton,  17  L.  J., 
Q.  B.  194. 

(<?)  U  &  15  Vict,  c  99,  and  16 
&  17  Vict.  c.  83. 

(/)  Kent  y.  Zowen,  1  Camp. 
177, 180. 

(^ )  Pooook  y.  Billing f  2  Bing. 
269;  Ry.  &  M.  127,  S.  C. 

(A)  Woolway  y.  Rome,  1  Ad. 


&  E.  114;  8  N.  &  M.  849,  S.  a 

(i)  JBarough  y.  White,  4  B;  & 
C.  325;  6  D.  &  Ry.  379;  2  C.  & 
P.  8,  S.  C;  Beauchamp  y.  Parry ^ 
1  B.  &  Ad.  89;  Share  y.  Broom, 
4  D.  &  R.  731;  Smith  y.  De 
Wruitz,  1  R.  &  M.  212;  aod  see 
PhiUips  y.  CoU,  10  Ad.  &  £. 
106;  2  P.  &  D.  288,  S.  C. 
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declarations  of  that  prior  holder  tinder  whoin  he  claims,  and 
on  whose  title  he  stands,  are  evidence  istgainst  him. 


CHAPTER 

xarxv. 


It  has  heen  held,  that  a  jury  can  draw  no  inference  from  Effect ofaAnJs- 
an  admission  on  record.     "The  pleadings,"  says  Alderson,  ■*»»<«'»»*• 
B.,  "are  not  before  the  jury,  but  only  the  issue" (A).    But 
the  Court  of  Queen's  Bench  have  held  otherwise  (/). 

Where  there  was  no  attesting  witness,  the  signature  to  a  Proof  of  iigna- 
Jt)ill  might  always  have  been  proved  by  any  person  who  has  ^^ 
seen  the  party  write,  or  has  received  letters  from  him. 

Where  there  was  an  attesting  witness,  he  must  always 
have  been  called,  unless  dead,  insane,  or  out  of  the  jurisdic- 
tion of  the  Court  (m).  But  now  by  the  17  &  18  Vict.  c.  125, 
s.  26^  it  is  not  necessary  to  call  the  attesting  witness,  except 
in  those  cases  where  his  attestation  is  essential  to  the  validity 
of  the  instrument  (n). 

An  agreement  that  certain  shares  are  to  be  held  as  a  col-  coiiatoni 
lateral  security  for  a  bill  is  evidence  to  prove  an  allegation  ■**™*^* 
that  any  sum  received  by  the  holder  should  be  satisfaction 
pro  tafUo{p), 

It  was  at  one  time  held,  that  there  must  be  some  evidence  identity  of 
of  the  identity  of  the  person  whose  handwriting  is  proved  as  **'**"'^** 
the  defendant's  with  the  real  defendant,  and  t£at  mere  cor- 
respondence of  christian  and  surname  is  no  evidence  of 
identity  (p).  But  the  inconvenience  of  such  a  doctrine 
soon  compelled  the  Courts  to  retrace  their  steps.  "  The 
transactions  of  the  world,"  says  Lord  Denman,  "  could  not 
go  on,  if  such  an  objection  were  to  prevail.  It  is  unfortu- 
nate that  the  doubt  should  ever  have  been  raised,  and  it  is 
best  that  we  should  sweep  it  away  as  soon  as  we  can"  (9). 


(^  I^dmunds  y.  Oroves,  2  M. 
&  W.  642;  6  Dowl.  776,  S.  C. 

(0  Bingham  t.  Stanley,  2  Q. 
B.  117;  see  Malpat  y.  wmentSf 
19  L.  J.,  Q.  B.  435.  In  Bohiiu  v. 
Maiditone,  4  Q.  B.  815,  the  Court 
of  Q.  B.  corrected  the  language 
attributed  to  them  in  Bingham  y. 
Stanley;  and  see  Smith  y.  Mar- 
tin, 9  M.  &  W.  304 ;  Feam  y. 
Filioa,  7  M.  &  G.  513. 

(m)  The  attesting  witness  must 
haye  been  called,  uongh  the  at- 
testation were  on  the  back  of  the 
bill.  Bichards  y.  IVanhwn,  9  C. 
&  P.  221;   and  though  he  were 

B. 


blmd,  Oranh  y.  IHth,  2  Moo.  & 
Rob.  262. 

(n^  See  ante,  as  to  thj^caaes  in 
whicn  attestation  to  a  bill  or  note 
is  or  was  essential 

{0)  Malpa$  y.  dementi,  19 
L.  J.,  Q.  B.  486. 

{p)  Whiteloch  y.  Musyrove,  I 
C.  «  M.  511;  Jones  y.  Jones,  9 
M.  &  W.  75;  11  L.  J.,Exch.  266; 
Bell  y.  Gfnnn,  11  L.  J.,  C.  P.  67. 
As  to  identity  of  first  indorser 
with  drawer,  see  Smith  y.  Money- 
penny,  2  Moo.  &  Bob.  317. 

(^)  Sewell  y.  Bvans,  4  Q.  B. 
626;    Boden    T.    Byde,    ibid.; 

P  F 
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CHAPTER 
XXXV. 


Evidence  of  oon- 
■UeiBtioii. 


It  is  conceived  that  there  must  be  some  peculiar  circum- 
stances tending  to  raise  a  question,  before  the  plaintiff  can 
be  required  to  show,  that  the  person  who  signed  the  bill  or 
note,  and  whose  christian  and  surname  agree  with  the  de- 
fendant's, is  the  person  who  was  served  with  the  writy  for 
that  person  is  the  real  defendant  in  every  action. 

Where  it  is  necessary  to  prove  the  consideration^  and 
on  whom  the  burthen  of  proof  lies,  see  the   Chapter  on 

CONSIDERATIOX. 


Fxoof  of  mariu 


Production  of  It  is  not  necessarv  to  produce  the  bill  on  the  trial,  unless 

^Ka  Kill  «r  X  9 

some  issue  be  joined,  which  renders  the  production  of  the 
bill  necessary  (r) ;  nor  on  a  writ  of  inquiry  (s) ;  nor  will 
statements  in  the  plea  entitle  the  defendant  to  offer  evidence 
of  it  without  notice  to  produce  {t).  But  if  interest  be  sought 
from  a  period  before  the  issuing  of  the  writ  it  may  be  ne- 
cessary to  produce  the  bill  {u). 

If  a  bill  or  note  be  signed  or  indorsed  with  a  mark,  such 
mark  may  be'  proved  by  a  person  who  has  seen  the  party  so 
execute  instruments,  and  can  recognize  some  peculiarity  in 
the  mark  (v). 

Where  an  acceptance  is  by  the  christian  and  surname  of 
the  drawer,  a  witness  who  has  seen  him  write  his  surname 
only  is  competent  to  prove  the  acceptance  (i<7). 

Proof  of  dgnatare       An  averment  that  the  defendant  made  a  note,  '^  his  own 
b7  agent.  proper  hand  being  thereunto  subscribed,"  is  satisfied  by 

proof  that  the  note  was  made  by  an  agent,  for  those  words 

may  be  rejected  as  surplusage  (x). 


Proof  of  name. 


Hamber  v.  Boherts,  18  L.  J,, 
C.  P.  260. 

(r)  Shearm  v.  Bumard,  10 
Ad.  &  £.  593 ;  2  Per.  &  Day. 
565  ;  Bead  T.  Gamble,  5  N.  &  M. 
433  ;  10  Ad.  &  E.  697,  n.,  S.  C. ; 
but  see  Ih^er  v.  Brawn,  R.  &  M. 
145. 

(<)  Zane  y.  Mulling,  1  Gale  & 
Day.  712  ;  11  L.  J.,  Q.  B.  51;  2 
Q.  B.  254,  S.  C. ;  BavisY.  Barker, 
8  C.  B.  606;  and  the  production 
of  the  bill  may  be  rendered  un- 
necessaiy  by  an  admission  of  the 
handwriting,  Cha^jplin  v.  Letn/,  23 


L.  J.,  Exch.  117 ;  9  Exch.  581, 
S.  C. 

{t)  Qoodered  y.  Armofwr,  3  Q. 
B.  956.  As  to  what  is  a  sufficient 
notice,  see  Lawrence  y.  Clark,  3 
D.  &  L.  87. 

(«)  Button  y.  Ward,  16  Q.  B. 
26. 

(tr)  Oeorge  y.  Surrey,  M.  &  M. 
516. 

(w)  LeTtns  y.  Sapio,  M.  &  M. 
39,  oyerrnling  Powell  y.  Ford,  2 
btark.  164. 

(a?)  Booth  y.  Orove,  M,  &  M. 
182;  8  C.  &  P.  336,  S.  C. 
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CHAPTEB 
XXXV. 


An  admission  under  a  Judge's  order  that  a  bill  was  ac- 
cepted by  A.  for  B.,  is  an  admission  of  A.'s  authority  (^). 

Effect  of  admls- 

A  promissory  note,  as  between  the  original  parties,  is  •Jjnnndw Judge's 
evidence  of  money  lent  (2:),  and  of  an  account  stated  when  3111^  note, 
the  note  falls  due  (a),  and  is  admissible  as  a  paper  or  writing  eridenee  under 
to  prove  the  defendants'  receipt  of  so  much  money ;  and  even  JSjjJSu*"^ 
although  it  has  been  invalidated,  (m  a  note^  by  alteration  (6). 
But  a  bill  which  never  was  properly  stamped  is  not  admis- 
sible in  evidence  for  collateral  purposes,  though  formerly 
held  to  be  so  (c).     An  instrument  though  not  stamped  is 
'admissible  to  show  that  the  transaction   is   void,  as   for 
usury  {d).     An  instrument  promi^ng  payment  on  condition, 
which,  as  we  have  seen,  is  not  a  promissory  note,  is  not  evi- 
dence to  sustain  the  money  counts  {e). 

Upon  principle,  it  appears  clearly  that  a  bill  or  note  can 
be  evidence  under  the  money  counts  only  as  between  imme- 
diate parties,  and  the  later  decisions  are  in  favour  of  this 
doctrine  {f\  though  it  has  been  held  evidence  of  money 
received  to  the  use  of  the  holder  {g). 

An  indorsement  is  prima  fade  evidence  of  money  lent  by 
the  indorsee  to  the  indorser  \h\  and  of  an  account  stated  (t;. 

A  check  that  has  been  presented  and  duly  paid  by  tlie  wh^tapaki 
banker  is  no  evidence  of  money  lent  by  the  drawer  to  the  5? M^Sweoi*** 

payee.  drawer  and  pajee. 

For  the  mere  fact  of  money  passing  from  A.  to  B.  is  of 
itself  no  proof  of  a  loan  from  A.  to  B.  (J).    Nor  is  the  fact 


(y)  Wilke9y,HopkifUy\C.^, 
737. 

(z)  Clarke  v.  Martin,  Ld. 
Rajm.  768 ;  per  Lord  Mansfield 
in  ChraiU  y.  Vanghan,  8  But. 
1525 ;  Bayley,  357  ;  Morgem  v. 
Jone»,  1  C.  &  J.  167;  Smith  v. 
Kendall,  6  T.  R.  123;  bat  see 
Feeenmayer  y.  Adeook,  16  M.  & 
W.  449.  Money  deposited  with  a 
banker  is  money  lent.  Pott  y. 
Clegg,  16  M.  &  W.  321. 

(a)  Wheatley  v.  Williams,  1 
M.  &  W.  539;  Irving  y.  Veitoh^ 
3  M.  &  W.  90. 

(Jb)  Suttan  y.  Toomer,  7  B.  & 
C.  416 ;  1  Man.  &  R.  .125,  S.  C. ; 
Tomkins  y.  Ashhy,QB.  &  C.  541; 
9  Dowl.  &  R.  543 ;  M.  &  M.  32, 
S.  C.    But  see  ante. 

(jo)  Jardine  y,  Payne,  1  B.  & 
Ad.  663 ;  Jonet  v.  Ryder,  4  M.  & 


W.  32 ;  Holmes  y.  MachrUl,  8  C. 
B.,  N.  S.  789. 

(jd)  Nash  y.  DwMomh,  1  M.  & 
Rob.  104. 

(«)  Morgan  y.  Jones,  1  G.  &  J. 
162  ;  1  TjTw.  21,  S.  C. 

(/)  Waynam'v.Bend,lCsi.m^, 
175;  Bentley  y.  Northhouse, 
M.  &  M.  66;  Bales  y.  Dieher, 
M.  &  M.  324  ;  Bayley,  357,  6th 
ed. 

{a)  Vide  Chitty,  9th  ed.  581, 
and  Bayley,  6th  ed.  p.  358 ;  Chrant 
y.  Vatiglutn,  3  Bnrr.  1516. 

(A)  Kessebower  y.  Urns,  Bay- 
ley,  6th  ed.  357  and  859. 

(i)  Burmester  y.  Hogarth,  11 
M.  &  W.  101 ;  JFryer  y.  Boe,  12 
C.  B.  437. 

O*)  Welch  y.  Seaborn,  IStsLrk, 
474 ;  Pearoe  v.  Davis,  1  Mood.  & 
Rob.  365. 
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CHAPTER 
XXXV. 


Ab  lMtW66n 

banker  and 
customer. 


Whether  an 
nnpaid  check  la 
evidence. 


PROOFS  IN 

VARIOUS 

ACTIONS. 

Payee  «.  maker 
oraooeptar. 


that  A.'s  check  in  favour  of  B.  has  been  paid  hj  the  banker, 
and  that  the  check  bears  B.'s  indorsement  For  all  that 
appears  is  that  A.'s  money  has  been  paid  by  A.  to  B.  through 
a  banker ;  but  whether  as  a  loan  from  A.  to  B.,  or  whether 
as  a  repayment  of  money  previously  due  from  A.  to  B.  on 
some  other  account,  or  whether  because  B.  had  cashed  the 
check,  does  not  appear.  And  a  fact  which  is  equally  con- 
sistent with  any  one  of  three  different  hypotheses  is  proof  of 
no  one  of  the  three.  The  indorsement  makes  no  difference, 
for  that  merely  shows  that  the  check  passed  through  B.'s 
hands,  and  may  have  been  added  at  the  banker's  request  for 
the  banker's  better  security,  although  had  the  check  got 
into  the  hands  of  a  subsequent  holder  with  B.'s  indorsement 
on  it,  that  indorsement  might  then  have  been  evidence  of 
money  lent  by  the  holder  to  B.  or  of  an  account  stated  be- 
tween them  (k). 

As  between  banker  and  customer  a  check  paid  by  the 
banker  is  no  proof  of  money  lent  or  advanced  by  the  banker 
to  the  customer,  hut  prim^  facie  it  shows  a  return  of  money 
previously  deposited  by  the  customer  with  the  banker. 

A  check  not  presented  has  been  held  not  to  be  evidence  of 
money  lent  by  the  drawer  to  the  payee  (/). 

In  an  action  by  the  payee  against  the  maker  of  a  note  or 
acceptor  of  a  bill,  the  plaintiff  must,  if  the  making  or  accept- 
ance be  in  issue,  prove  the  handwriting  (m)  of  the  person 
whose  name  appears  as  the  maker  of  the  note  or  acceptor  of 
the  biU. 


Indoraeev. 
maker  or  ao- 
oeptor. 


In  an  action  by  the  indorsee  against  a  maker  or  acceptor, 
the  plaintiff  must  first  prove  the  making  of  the  note  or  the 
acceptance  of  the  bill.  We  have  already  seen  that  the  ac- 
ceptance admits  the  drawing.  Then  the  indorsement  must 
be  proved,  and  if  it  be  special,  it  must  appear  that  the  in- 
dorsee is  the  person  described  in  it    If  the  instrument  be 


(*)  Bogert  v.  Flook,  Bristol 
Sammer  Assizes,  1866. 

(Z)  Pearce  v.  Dwvis,  1  M.  & 
Bob.  865. 

(to)  By  the  Common  Law  Pro- 
cedare  Act,  1852,  s.  117,  either 
party  may  call  on  the  other  paiiy 
by  notice  to  admit  any  document 
saying  all  just  exceptions,  and  in 
case  of  refusal  or  neglect  to  admit, 
the  costs  of  proving  Uie  document 


shall  be  paid  by  the  party  neglect- 
ing or  refusing,  unless  at  the  trial 
the  Judge  shall  certify  that  Uie  re- 
fusal to  admit  was  reasonable; 
and  no  costs  of  proying  an j  docu- 
ment shall  be  allowed  unless  such 
notice  shall  be  given,  except  in 
cases  where  the  onussion  to  give 
the  notice  is  in  the  opinion  of  the 
Master  a  saving  of  expense.  And 
see  R.  80,  H.  T.  1858. 
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payable  to  bearer,  or  indorsed  in  blank,  it  is  of  course  un- 
necessary to  allege  or  prove  (n)  a  subsequent  indorsement 

A  promise  to  pay,  or  an  offer  to  renew  a  bill  or  note,  made 
to  the  indorsee  after  it  is  due,  is  an  admission  of  the  holder's 
title,  and  will  make  the  proof  of  indorsement  unnecessary  (o). 
But  the  admission  of  an  indorser  is  evidence  against  him 
only,  not  against  other  parties  (p). 

In  an  action  by  an  indorsee  against  an  indorser,  it  is  ne-  indonee «.  in- 
cessary,  first,  to  prove  the  indorser's  signature,  which  admits  Snd^ayw 5!'^"* 
the  ability  and  signature  of  every  antecedent  party  (q) ;  dnwer. 
then  a  due  presentment  (r)  for  payment  or  acceptance,  and 
dishonour;    and,   lastly,  notice  of  dishonour,    or,   if   the 
record  admit  of  such  proof,  a  competent  excuse  for  neglect- 
ing to  give  it. 

An  indorsement  is  evidence,  in  this  action,  under  the 
common  counts  («). 

A  general  receipt  on  the  back  of  a  bill  is  not  of  itself  evi-  Receipt 
dence  of  the  payment  by  the  drawer,  though  he  produces  the 
bill(<),  for  "prtmrfyhctc,"  says  Lord  Kenyon,  **the  receipt 
on  the  back  imports  that  it  was  paid  by  the  acceptor."  But 
this  doctrine  must  be  taken  with  the  qualification  that  slight 
circumstances  will  show  the  contrary  (u). 

Parol  evidence  is  admissible  to  expLoiin  the  receipt  (a;). 

An  entry  or  statement  by  a  person  since  deceased  against  stAtements  by 
his  own  pecuniary  interest,  whenever  made,  is  evidence  be-  ****•■**  pcwon^ 
tween  third  persons  of  the  fact  which  it  records  (^). 

And  a  minute  in  writing  by  a  person  since  deceased,  made 
in  the  ordinary  course  of  his  business,  and  contemporaneous 
with  the  &ct  it  records,  is  also  evidence  {z). 


(n)  Unless  averred  in  the  decile 
ration.    See  Chapter  on  T&XS&- 

FEB. 

(o)  Hankey  v.  WiUon,  Sayer, 
228;  Bosanquet  t.  Anderson,  6 
Esp.  48  ;  Sidford  y.  Chambers,  1 
Stark.  326;  Jones  y.  Morga/n,  2 
Camp.  474. 

(^p)  Hemings  y.  JRohinson, 
Barnes,  436. 

(q)  OritcTUow  v.  Pwrry,  2 
Camp.  182  ;  Chaters  y.  Bell,  4 
Esp.  210;  LamheH  y.  Pack,  1 
Salk.  127  ;  Macgregor  y.  Rhodes, 
25  L.  J.,  Q.  B.  318 ;  6  E.  &  B. 
266,  S.  C. 

(r)  /.  e,  if  denied  b^  the  pleas, 


(«)  Kessehower  y.  Tbns,  Bay- 
ley,  6th  ed. ;  and  see  ante. 

{f)  Scholey  v.  Walsbg,  Peake, 
24. 

(u)  See  PhiUips  v.  Warren,  14 
M.  &  W.  879. 

ix)  Graves  y.  JKey,  8  B.  &  Ad. 
818. 

(y)  Higham  y.  Ridgway,  1 
East,  109.  See  the  notes  to  this 
case  in  2  Smith's  Lead.  Ca.  198. 
Bat  as  to  memoranda  on  the  bill 
or  note  itself,  see  the  Chapter  on 
the  Statute  op  Limitatiokb. 

(z)  Price  V.  Earl  of  Ibrring- 
ton,  1  Salk.  286.  See  the  notes  to 
1  Smith'BLead.Ca.  189,  and  East- 
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AMENDMENT 
AT  THE 
TBIAL. 


There  are  several  statutes  enabling  a  Jadge  to  cure  a 
variance  by  amending  the  record  at  the  trial ;  the  9  Greo.  4, 
c.  15 ;  the  3  &  4  Will.  4,  c.  42,  s.  23 ;  the  15  &  16.Vict^  y  ^. 
c.  76,  s.  222,  and  the  17  &  18  Vict.  c.  125,  s.  96.     U^uL    i^Hu^ 

Where  there  islMrariance  between  a  bill  or  note  and  the 
record,  the  Judge,  \t  the  trial  might,  under  the  9  Geo.  4, 
c.  15,  order  the  record  to  be  amended ;  butwhether  he  would 
allow  the  amendment  lor  not  rested  in  his  discretion,  and  it 
should  seem  that  it  was  not  competent  for  the  Court  above 
to  review  the  exercis^  of  that  discretion  (a). 

Where,  in  an  actio^  by  the  indorsee  against  the  drawer, 
the  declaration  stated  that  the  bill  was  accepted,  *' payable 
at  Esdaile  and  Co.'s,  Bankers,  London,  or  at  No,  18,  Poland 
Street,  Oxford  Street,^*  and  it  appeared  on  the  face  of  the 
bill  that  the  latter  alternative  place  of  payment  was  not  in 
the  acceptor's  handwriting,  but  that  it  had  been  added  after- 
wards, Lord  Tenterden  refused  to  allow  an  amendment. 
'*  The  object  of  the  act  of  Parliament,"  says  his  Lordship, 
''was  to  prevent  a  failure  of  justice  from  accidental  errors. 
Now  this  is  a  blunder  that  no  man  could  make  who  would 
but  use  his  eyesight.  I  have  always  thought  that  we  have 
gone  too  far  irom  the  strict  rales  for  the  purpose  of  obtain- 
ing justice  in  some  particular  case.  The  consequence  of 
which  has  been,  that  those  coBes  having  been  quoted  as  pre- 
cedents, great  laxity  has  been  introduced  into  the  prac- 
tice" (b).  But  where,  in  a^  action  by  an  indorsee  against 
an  inaorser,  the  declaration  stated  the  bill  to  have  been 
made  payable  to  the  drawer,  and  to  have  been  indorsed  by 
him,  whereas  the  bill,  when  produced,  appeared  to  have  been 
made  payable  to  another  payee,  and  to  have  been  indorsed 
by  such  other  payee,  the  Judge  allowed  the  i*ecord  to  be 
amended,  and  the  Court  of  Exchequer,  after  intimating  an 
opinion  that  they  were  not  competent  to  review  the  amend- 
ment, said,  that  in  their  judgment  the  discretion  had  been 
properly  exercised  (c).  A  variance  in  the  date  would  be 
amended  (d).  An  amendment  could  be  made  under  this 
statute  only  where  a  party  assumed  to  set  out  a  written  in- 
strument. 

The  power  of  amendment  jwas  next  much  enlarged  by 
the  3  &  4  Will.  4,  c.  42,  s.  23  J  and  was  exercised  under  this 

em  Uniaii  Raihcay  Company  y. 
Sjfmonds,  5  Exch.  237. 

(a)  Parks  T.  JBdge,  1  C.  &  M. 
429  ;  8  Tyr.  864  ;  1  Dowl.  643,  S. 
V,  See  Lamey  y.  Biskvp,  4  B. 
&  Ad.  479  ;- 1  N.  &  M.  832,  S. 
C. 


(b)  Jeff  y.  Oriel,  4  C.  &  P. 
22. 

(0)  Parke  y.  Edge,  1  C.  &  M. 
429 ;  3  Tyr.  364 ;  1  Dowl.  648, 
S.  C. 

id)  Bentzing  y.  Scott,  4  C.  & 
P.  24. 


y  A  S^u      ,  /(V-tv-      vu  <x^,A 
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act  BO  liberally  and  benefiSMly,  as  to  cure  most  instances  of      ceiapteb 

variance  in  actions  on  bills.  \WliEFp  the  acceptor  had  died  I— 

before  presentment  for  pajmeit,  and  the  declaration  in  an 
action  against  the  indorser  arerred  a  presentment  to  the 
drawee,  on  which  averment  Hsue  was  taken,  the  plaintiff 
was  permitted  to  amend  by  inierting  an  averment  as  well  of 
the  drawee's  death  as  of  pres^xtment  to  his  executor  (e). 

Yet  the  amendment  must  pot  have  been  such  as  would 
make  the  declaration  bad  on  special  demurrer  (y*).  But 
this  objection  to  the  amendment  must  be  pointed  out  at  the 
time  (ff), 

^Lngtly,  thu  siatutuu  13  &  16  Tict.  t.  Vb,  s.  ii^2ii,  and  1' 
Ifi  Yirf.  -ft.-4P^'j  ■  Qfi;*"^-"^  enable  the  Court  or  a  Judge  to 
amend  in  almost  any  case,  imposing  such  terms  as  to  post- 
ponement of  the  cause,  payment  of  the  costs,  or  otherwise, 
as  shall  best  promote  the  ends  of  justice  (h).  They  even  go 
further,  and  oblige  not  only  the  Judge  at  Nisi  Prius,  but 
the  Court  in  Banc,  and  even  a  Court  of  Error,  to  make  all 
amendments  necessary  to  determine  the  real  question  in 
controversy.  No  recent  enactments  have  been  found  by 
experience  to  be  more  beneficial  than  these. 

(e)  Caunt  y.  Thompton,  18  L.  Q.  B.  67  j  12  Q.  B.  877,  S.  C. 

J.,  C.  P.  126  ;  7  C.  B.  400,  S.  C.  {h)  See  WUkin  y.  Beed,  16  C. 

(/)  Beam  v.  PofvU,  1  Exch.  B.  192  ;  Ritchie  v.  Van  Oelder, 

601.  9  Exch.  762. 

(^)  Bury  v.  Blogg,  18  L.  J., 
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XXXV  I. 


To  discuss  at  length  the  subject  of  bankruptcy  would  far 
exceed  our  limits ;  and  even  to  attempt  a  compendium  in  its 
present  state  of  transition  would  be  perilous.  It  is  proposed, 
therefore,  merely  to  sketch  an  outline  of  the  law  so  far  as  it 
relates  to  bills  of  exchange  and  promissory  notes. 

It  is  impossible  at  present  to  neglect  the  consideration  of 
the  statute  law  as  it  existed  *before  the  late  general  act  {a^^ 
because  past  transactions  under  the  repealed  statutes  will 
for  some  years  hereafter  continue  to  be  the  subject  of  judicial 
inquiry. 

Immediately  on  adjudication,  all  the  bankrupt's  beneficial  VMting  of  bank- 
property  (6),   including  bills  and  notes,  now  passes  to  the  Se  teiSSi!''*^  *" 
registrar  provisionally  (c),  till  the  appointment  of  the  trustee 
in  bankruptcy,  and  then  it  passes  to  that  trustee  and  vests 
in  him. 

The  title  of  assignees  (unless  where  restrained  by  parti-  S?^**!^!?^ 
cular  enactment)  formerly  related  to  any  act  of  bankruptcy  uon  bttenk- 

niptcj. 

(a)  32  &  38  Vict  c.  71.  This 
Mt  read  inth  the  82  &  38  Vict.  c. 
88,  repealing  former  acts,  takes 
away  the  power  of  a  debtor  to 
make  himself  bankrupt  on  his  own 
petition. 

(Jb)  The  word  property  is  nsed 
in  its  most  eztensiye  sense,  and 
includes  money,  goods,  things  in 


action,  land  and  eyery  description 
of  property  whether  real  or  per- 
sonal; also  obligations,  easements 
and  eyery  description  of  estate,  in- 
terest and  profit^  present  or  fatare, 
yested  or  contingent,  arising  ont 
of  or  incident  to  property,  as  aboye 
defined.  82  &  83  Vict  c  71,  s.  4. 
(<?)  81  &  32  Vict,  c  71, 8. 16. 
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nher  the  date  of  the  petitioning  creditor's  debt,  and  not  more 
.  than  twelve  months  before  the  petition  (a),  but  not  to  fuiy 


act  of  baokruptcy  before  that  date. 

It  did  not  of  courae  relate  to  aaj  act  of  bankruptcy  prior 
to  (he  petitioning  creditor's  debt,  if  there  were  not,  at  the 
time  of  such  prior  act  of  bankruptcy,  another  suiGcient  debt 
whereon  to  found  an  adjudication  (fij,  Norevenlf  there  were 
a  sufficient  debt;  for  as  that  would,  even  before  the  46  Geo.  3, 
c  145,  B.  5,  have  invahdated  the  commission  (c),  the  assignees 
could  not  rely  on  it.  The  46  Geo.  3,  c.  14o,  s.  5,  and  the 
corresponding  enactments,  6  Geo.  4,  c  16,  s.  19,  and  12  & 
13  Vict.  c.  L06,  s.  88,  though  they  relieved  the  assignees 
from  the  ditabling  effect  of  such  prior  act  of  bankruptcy, 
did  not  go  further,  and  enable  the  assignees  to  take  advan- 
tage of  it. 

Hence,  it  followed  that  the  assignees  could  not  treat 
transactions  with  the  Ijankrupt  in  respect  of  bills  and  notes, 
OS  acts  of  bankruptcy,  except  after  an  act  of  bankruptcy 
within  the  reach  of  Uie  petitioning  creditor's  debt((/). 

Further  particular  limitations  within  this  general  limita- 
tion were  introduced  by  the  old  statutes,  and  by  various  sec- 
tions of  the  12  &  13  Vict.  c.  106. 

The  title  of  the  trustee  in  bankruptcy  now  relates  back  to 
the  act  of  bankruptcy  on  which  the  adjudication  proceeded. 
And  if  there  be  several  acts  of  bankruptcy,  then  to  the  earliest 
within  twelve  months  before  the  adjudication,  but  not  to 
any  prior  act  of  bankruptcy,  unless  the  bankrupt  were  thea 
indebted  to  a  creditor  or  creditors  in  a  sum  sufficient  to 
support  a  petition  for  abjudication,  and  that  debt  or  those 
debts  be  slUl  due  (e). 

CotiTeyances,  contracts  and  other  transactions  by  the 
bankrupt,  and  executions  against  him,  though  after  an  act 

(a)  The  act  of  bonkmptcj  must  bantcmptcy  to  defmt  tbe  commis- 
hitve  been  within  twelie  moDths  aion.  VoiuKan  v.  Duff,  9  Eut, 
before  tha  petition ;  12  &  13  Vict.  21;  lUxy.  Bulloch,  1  Tannt.  71, 
c.  106, 9. 88.  There  could  be  no  re-  (d)  Wardf.  Clarfie,  M.  &  M. 
latioQ  toaprioractof  bankmptcj  i9T;  Em  parte  BiThett,i'Ro^ti,^l^, 
where  the  bankmpt  hiouelf  was  JViimHifiv.  i^onfft,  10  B.  &  C.  T08| 
petitioner.  Steventon  t.  Nemo-  The  provisions  of  the  6  Geo.  4, 
Jum,  13  C.  B.  28S ;  NichoUim  c.  16,  b.  18.  for  Oie  mbstitntioii  of 
V.  Oaoeh,  G  K.  3c  B.  999;  Monk  another  debt  for  Hie  petitioning 
V.  Sharp,  27  L.  J.,  Exch.  29;  creditor's,  proTided  that  the  eab- 
Skntbiole  T.  Suitamt,  C.  P.,  E.  T.,  Btitnted  debt  shall  not  be  of  piior 
1664i  ilbppy  T.  Keytell,  S.  P.  date.    This  proTiso  U  omitted  in 

(b)  Doe  T.  Bmleot,  2  Enp.  696,      the  correaponding  eoftctnient,  12  & 
(e)   The  biuiknipt  could  not,      IS  Vict,  c  106,  e.  103. 

trnder  an^  circooiBtaiust,  hsTe         («)  83  &  83  Vict  c.  71,  s.  II. 
arailed  bunseU  of  a  prior  act  of 
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of  bankruptcy,  if  without  notice  of  it  and  more  than  two 
months  before  the  issuing  of  the  fiat,  were  valid  even  before 
the  former  General  Bankrupt  Act(y*). 

Thus,  where  a  bill  of  exchange  was  delivered  bj  a  bank- 
rupt, with  intent  to  transfer  the  property,  more  than  two 
months  before  the  commission  issued,  though  not  actually 
indorsed  till  within  the  two  months,  it  was  holden  to  vest  in 
the  indorsee,  and  not  in  the  assignees  {g). 

And  all  bonib  fide  payments  by  or  to  any  bankrupt,  and 
all  contracts,  dealings  and  transactions  with  the  bankrupt, 
before  the  filing  of  a  petition  for  adjudication  of  bankruptcy, 
without  notice  of  an  act  of  bankruptcy,  were  protected  (A). 

Purchasers  of  any  property  from  the  bankrupt,  bona  fide 
and  for  valuable  consideration  after  an  act  of  bankruptcy, 
and  with  notice  thereof,  were  protected,  unless  a  petition 
for  adjudication  of  bankruptcy  should  have  been  filed  within 
twelve  months  after  such  act  of  bankruptcy  (t). 

The  title  to  property  sold  under  an  adjudication  of  bank- 
ruptcy could  not  be  impeached  by  the  bankrupt,  or  any 
person  claiming  under  him,  unless  the  bankrupt  had  com- 
commenced  proceedings  to  annul  the  petition  within  twenty- 
one  days  from  its  advertisement  in  the  Gazette  (j). 

Now  by  the  recent  act  32  &  33  Vict.  c.  71,  s.  92,  all  honest  under  uie  raccnt 
payments  to  a  bankrupt  for  value  received,  all  contracts  or  ^^ 
dealings  with  the  bankrupt,  made  in  good  &ith   and  for 
valuable   consideration,    before   adjudication,    and  without 
notice  of  an  act  of  bankruptcy  available  for  adjudication, 
are  protected. 

It  seems  that  the  expression,  notice  of  an  act  of  bank-  what  amountA 
ruptcy,  is  satisfied  by  a  general  notice  that  the  party  has  *J  S^2ra*t^"  "*' 
committed  an  act  of  bankruptcy.    And  that  notice  of  the 
specific  act  is  not  necessary  (A).     It  may  be  given  to  the 
party's  attorney  (/) ;  but  not  to  a  mere  clerk  in  the  attor- 
ney's office,  not  having  the  management  of  the  affair  (m). 


(/)  6  Geo.  4,  c.  16,  s.  81. 

(p)  Anon.,  1  Camp.  492,  n. 

(A)  12  &  13  Vict  c.  106,  a.  133, 
repealing  and  re-enacting  the  2 
Vict  c.  11,  and  2  &  8  Vict  cI  29. 

(t)  12  &  13  Vict  c.  106,  8. 134; 
see  s.  86  of  6  Geo.  4,  c.  16. 

0)  12  &  13  Vict.  c.  106,  8B.  131 
and  233;  farther  periods  are  given 
him  if  he  were  out  of  the  United 
Kingdom,  b.  233. 

(k)  Udal  y.  Waltcn,  14  M.  & 
W.  254 ;  and  see  Conway  y.  Nall^ 


1  C.  B.  648;  FoUett  v.  Hoppe,  17 
Jj.  J.,  C  X .  76. 

(0  BothweU  Y.  TimbreUy  1 
DowL  N.  S.  779. 

(w)  Pike  T.  Stephens,  12  Q.  B. 
466;  18  L.  J.,  C.  P.  291;  f^Penr 
nell  T.  Stephens;  Panfcett  y. 
Feamey  6  Q.  B.  20;  Qreen  y. 
Steer,  1  Q.  B.  710.  Notice  to  the 
sheriff  is  not  sufficient  to  defeat 
an  execution.  Hamsev  y.  JSb^on, 
10  M.  &  W.  22. 


444         Bankruptcy  of  Parties  to  a  Dill  or  Note. 


CHAPTKR 
XXXVI. 


BUI  to  peUtfam- 
iugaredltor. 


InwhatcaiM 
tbo  holder  vdmj 
provo. 


BlUfl  not  due. 


Proof  of  bill  or 
note  payable  on 
denuuMl. 


It  may  be  giyen  to  the  accredited  agent  of  a  body  corporate 
or  public  company  (»). 

A  bill  given  by  the  bankrupt  to  a  petitioning  creditor  after 
bankruptcy  is  a  void  transaction,  and  may  be  an  additional 
act  of  bankruptcy  (o). 

In  almost  all  cases  where  a  bankrupt  would  be  liable  to 
an  action  at  law  or  suit  in  equity  by  the  holder  of  a  bill  or 
note,  the  holder  may  prove  on  the  bankrupt's  estate  for  the 
amount.  And  whatever  would  be  a  defence  to  a  suit  in  law 
or  equity,  will  be  an  answer  to  such  proof  (/?).  All  debts 
and  liabilities,  present  or  future,  certain  or  contingent,  in- 
cluding even  unliquidated  damages  arising  from  a  breach  of 
contract,  are  now  proveable  (q). 

The  good  part  of  a  bill  may  in  some  cases  in  the  event 
of  bankruptcy  be  separated  from  the  bad.  Where  a  stock- 
jobber having  a  large  sum  of  money  in  his  hands  to  be  em- 
ployed in  stock-jobbing  transactions,  contraiy  to  the  7  Groo. 
2,  c.  8,  diverted  part  to  his  own  use,  and  gave  promissory 
notes  to  his  employer,  they  were  allowed  to  be  proved  only 
to  the  extent  of  the  money  diverted  from  the  illegal  purpose 
to  th6  stock-jobber's  own  use(r).  "The  equity  is,"  says  the 
Lord  Chancellor,  "  that  where  the  consideration  consists  of 
two  parts,  one  bad,  the  other  good,  the  bill  shall  stand  as 
to  what  is  good"  (^). 

Bills,  notes  and  other  securities,  not  due  at  the  time  of  the 
bankruptcy,  may  be  proved,  deducting  a  rebate  of  interest, 
at  such  rate  per  cent,  as  the  rules  or  practice  of  the  court 
may  prescribe,  to  be  computed  from  the  declaration  of  a 
dividend  (/)• 

The  holder  of  a  note  payable  on  demand  may  prove, 
though  no  demand  has  been  made  before  the  act  of  bank- 
ruptcy («). 


!; 


[n)  12  &  13  Vict.  c.  106,  s.  89. 

[o)  Rom  y.  Main,  1  Bing.  N. 
C.  367 ;  1  Scott,  127,  S.  C.  See 
12  &  18  Vict.  c.  106, 88. 71  and  268. 

{p)  See  Ex  parte  Dewdney,  15 
Yes.  495;  Ex  parte  Smith,  3  Bro. 
C.  C.  1 ;  Ex  paHe  WiUan,  11 
Ves.  410;  Ex  parte  Gifford,  6 
Vee.  807 ;  Ex  parte  Heath,  2  V. 
&  B.  240;  Ex  parte  Barclay,  7 
Ves.  797;  Ex  parte  Rofey,  19  Ves. 
488 ;  2  Boee,  245,  S.  C. 

iq)  32  &  38  Vict  c  71,  8.  31; 
and  see  the  repealed  act,  24  &  25 


Vict.  c.  184,  8.  158.  See  alao 
Wood  y.  Demattot,  1 L.  Rep.,  Ex. 
100,  and  Hoggarth  y.  Taylor,  2 
L.  B.,  Ex.  105;  Hoberteon  y. 
Gou,  2  L.  R,  Ex.  396. 

(f)  Ex  parte  Bulmer,  13  Yes. 
813. 

(«)  Ex  parte  Mather,  8  Yea. 
873;  see  ante. 

(0  See  the  repealed  acts,  12  & 
13  Yict.  c.  106,  8. 172,  and  6  Geo. 
4,  c.  16,  8.  51 ;  and  now  32  &  83 
Yict.  c  71,  8.  81. 

(«)  Ex  parte  Beaufoy,  Co.  B. 
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A  note  payable  at  twelve  months'  notice,  with  interest,  is 
proveable  against  the  estate  of  the  maker,  though  he  become 
bankrupt  before  any  notice  is  given  {x), 

A  bill  or  note  defective  in  its  necessary  form,  or  void  for  inegoiar  biu  or 
want  of  a  stamp  (y),  or  payable  on  a  contingency  (z\  or  °**^' 
payable  in  notes  (a),  is  not,  as  a  hill  or  note^  proveable. 

A  bill,  as  suchy  cannot  be  proved  against  a  man  who  is  sni  nnnot  be 
not  a  party  to- the  instrument  (^),  though  he  give  a  written  £JJnot?party 
engagement,  not  on  the  bill,  to  guarantee  the  payment  of  to  it. 
it  (c).     But  the  holder  may  prove  on  such  an  engagement 
made  before  the  bankruptcy  {d).    And  in  other  cases  the 
estate  may  be  liable  to  proof  for  the  consideration,  though         ' 
not  for  the  bill  itself  (c). 

And  it  has  been  held,  that  a  person  who  passes  a  bill 
without  indorsement,  and  takes  it  up  after  the  acceptor  has 
become  bankrupt,  will  not  be  allowed  to  prove  it  against 
the  acceptor's  estate  (/). 

Where  a  bill  has  been  lost,  a  party  claiming  to  prove  Proof  of  kwt  bui. 
must,  as  a  general  rule,  give  an  indemnity  to  the  satisfaction 
of  the  court  {g).    But  in  some  cases  this  will  be  dispensed 
with  (A). 

The  former  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  52,  and  the  Proof  by  %  soretj 
corresponding  provision   in  12  &  13  Vict.  c.  106,  s.  173,  SidJSlmV*" 
enact,  that  any  person  who,  at  the  issuing  of  the  commis-  buiknipt. 
sion,  may  have  become,  without  notice  of  an  act  of  bank- 
ruptcy, surety,  or  liable  for  the  debt  of  the  bankrupt,  and 


Law,  180;  and  32  &  3d  Vict  c.  71, 
8.  81. 

(jb)  Clayton  ▼.  Gosling^  5  B.  & 
O.  360;  8  D.  &  R  110,  8.  C;  Eoo 
parte  Mgar,  2  6.  &  J.  l*,  Eaf 
parte  Danmman,  2  6.  &  J.  86, 
and  2  G.  &  J.  241 ;  and  see  now 
32  &83  Vict.  c.  71,  8.31. 

(y )  Ex  parte  Jfannert,  1  Boee, 
68. 

(«)  Ex  parte  Ibotel,  4  Ves. 
372. 

(a)  Ex  parte  Immeson,  2  Rose, 
225;  Ex  parte  Davison^    Buck. 

31. 

(d)  Ex  parte  Roherttf  2  Cox, 
I7li  Ex  parte  Bird  J  4  De  Gex  & 
S.  273. 

(c)  Ex  parte  HarrUon,  2  Cox, 
172 ;  2  Bro.  C.  C.  614,  S.  C. ;  In 


re  Barrington,'  2  Scho.  &  Lef. 
112;  Ex  parte  Hustler,  1  G.  & 
J.  9. 

{S)  Ex  parte  Bell,  1  MoYit.  B. 
L.  194;  and  see  Ex  parte  Blaeh- 
hum,  10  Ves.  206;  Ex  parte 
Bathhone,  Buck.  215;  and  see 
now  32  &  83  Vict  c.  71,  s.  81. 

(e)  Ibid.,  and  Ex  parte  Bohin^ 
ton,  Bnck.  118. 

(/)  Ex  parte  Ttbester,  1  Rose, 
20.    See  the  Chapters  on  Tkans- 

FEB  and  NOTICB  OF  DiSHONOUB. 

(g)  Ex  parte  Ghreenway,  6  Ves. 
812;  General  Order,  Nov.  12th, 
1842,r.  26. 

{h)  Ex  parte  Webster,  De  Gtex, 
414 ;  and  see  17  &  18  Vict  c.  126, 
B.87. 
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shall  have  paid  the  debt  or  auj  part  in  discharge  of  the 
whole,  though  after  the  commission,  shall,  if  the  creditor 
have  proved,  stand  in  his  place,  and  receive  the  dividends ; 
and  if  the  creditor  have  not  proved  shall  be  entitled  to 
prove. 

A  man  who  was  at  law  a  principal,  if  he  were  in  equity  a 
surety,  was  within  the  section,  the  jurisdiction  in  bank- 
ruptcy being  equitable  as  well  as  legal  (t). 

Hence,  not  only  a  party  who  was  on  the  face  of  a  bill  or 
note  sui'ety  for  a  bankrupt,  but  one  who  had  accepted, 
drawn,  made,  or  indorsed  a  bill  or  note  for  the  accommoda- 
tion of  the  bankrupt,  might,  at  any  time  after  he  had  paid  it, 
prove  the  amount  upon  the  estate,  though  he  did  not  pay  it 
till  after  the  commission  issued,  for  he  was  deemed  a  surety 
or  person  liable  for  the  debt  of  the  bankrupt  within  the 
statute  {h\  and  was  entitled,  if  the  party  to  whom  he  paid 
the  bill  had  proved  his  debt,  to  stand  in  his  place  as  to  the 
dividends  and  all  other  rights  under  the  commission,  and 
would  be  barred  by  the  certificate  (/).  But  an  election  by 
the  holder  to  prove  would  not  conclude  the  drawer,  but  the 
drawer  having  paid  the  holder,  might  sue  the  bankrupt  be- 
fore certificate  (m).  Where,  upon  a  dissolution  of  partner- 
ship, the  partner  continuing  the  business,  expressly  agreed 
to  assume  the  liabilities  of  the  firm  and  to  guarantee  the 
retiring  partners,  and  he  becoming  bankrupt,  they  were 
obliged  to  pay  a  bill  accepted  by  the  firm,  the  retiring  part- 
ners were  considered  as  persons  liable  for  the  debts  of  the 
bankrupt,  were  entitled  to  prove  under  his  commission,  and 
were  barred  by  his  certificate  («).  If  the  suretyship  com- 
menced before  notice  of  an  act  of  bankruptcy,  it  might  be 
continued  afterwards,  as,  for  example,  by  the  renewal  of  an 
acceptance  (o).  But  where  a  bond  or  promissory  note  was 
given  by  a  principal  and  several  sureties,  and  one  of  the 
sureties  became  a  bankrupt,  his  obligation  was  not  considered 
to  be  a  debt  within  the  statute  for  which  the  co-sureties  were 
liable  (/>).  Where  the  accommodation  acceptor  had  sus- 
tained special  damage,  an  action  for  damage  was  barred  by 


(i)  Wood  ▼.  Dodgsouy  2  M.  &  S. 
195 ;  Ex  parte  LUryd^  1  Rose,  4. 

Ik)  6  Geo.  4,  c.  16,  s.  52;  Ex 
parte  Lloyd,  1  Rose,  4 ;  Bassett 
Y.  Bodffin,  9  Bing.  653;  2  M.  & 
Scott,  777,  S.  C;  Ex  parte  Yonge 
3  V.  &  B.  40 ;  2  Rose,  40,  S.  C; 
Stedman  7.  Afartinnant,  13  East, 
.427;  HaighY.Jaekton,  3  M.  & 
W.  598. 

(Z)  Bassett  y.  Dodgin,  9  Bing. 
663 ;  2  M.  &  Scott,  777,  S.  C. 


(jtn)  Mead  v.  Brahavhy  8  M.  & 
S.  91 ;  Westcott  v.  Hodges^  6  B. 
&  Aid.  12;  Walker  v.  PUbeam,  4 
C.  B.  229. 

(«)  Wood  Y.  Dodgsofij  2  M.  & 
Sol.  195 ;  Haigh  y.  Jackson,  3  M. 
&  W.  598;  AflaU  v.  Fourdrinier, 
6  Bing.  306;  M.  &  M.  334,  n., 
S.  C. 

(o)  Stedman  Y.Martinnant,  13 
East,  427. 

(^)  Clements  v.  Langley,  5  B. 
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the  certificate  (9).  PajmeDt  of  a  portion  of  the  debt  merelj 
in  discharge  of  the  surety's  personal  liability  was  not  a  pay- 
ment within  the  statute  (r). 

But  now  by  the  recent  general  Bankrupt  Act,  32  &  33  Debts  and  Uauu- 
Vict.  c.  71,  s.  31,  all  debts  and  liabilities,  present  or  future,  "bTe."'"' ^"''''" 
certain  or  contingent,  to  which  the  bankrupt  is  subject  at  the 
date  of  the  order  of  adjudication,  or  to  which  he  may  become 
subject^  during  the  continuance  of  the  bankruptcy,  by  reason 
of  any  obligation  incurred  previously  to  the  date  of  the 
order  of  adjudication,  are  deemed  debts  proveable  in  bank- 
ruptcy, except  demands  in  the  nature  of  uuliquidated  damages 
arising  otherwise  than  from  contract,  and  except  where  there 
has  been  previous  notice  of  an  act  of  bankruptcy. 

The  value  of  the  contingent  debt  or  liability  is  to  be 
estimated  according  to  the  rules  of  the  court.  And  if  the 
court  deem  it  incapable  of  being  fiurly  estimated,  then  it  is 
not  proveable  {s), 

A  holder  has  an  election  to  proceed  by  proof  under  the  Holder  maj  and 
bankruptcy,  or  by  action,  but  cannot  do  both ;  yet  he  may  SJJJJn^SooJ^ 
proceed  against  some  parties  to   the  bill  by  action,  and  action, 
against  others  by  proof  under  the  bankruptcy ;  and  against 
the  same  party  he  may  proYe  for  one  debt,  and  bring  his 
action  for  another.     "  It  is  clear,"  observes  the  Court  of 
Common  Pleas,  "  that  a  creditor  has  a  right  to  sue  for,  or  to 
prove  each  indiyidual  debt,  as  may  best  suit  his  purpose"  (t). 


&  Ad.  372;  2  N.  &  M.  269;  S.  C; 
Wallis  V.  Srvinburnef  17  L.  J., 
Exch.  17i);  1  Exch.  203,  S.  C; 
bat  see  the  larger  provision  of 
12  &  13  Vict.  c.  106,  88.  177,  178. 
The  liability  of  a  surety  to  hi8  co- 
Borety  on  a  joint  and  several  pro- 
missory note  is  a  liability  to  pay 
money  on  a  contingency  within 
the  meaning  of  s.  178.  AdkiTis  y. 
Farrington,  29  L.  J.,  Exch.  345 ; 

6  H.  &  N.  586,  8.  C.  As  to  proof 
of  distinct  contracts  by  the  same 
person  jointly  with  others  on  the 
same  bill  of  exchange  or  promis- 
sory note,  see  24  &  25  Vict.  c.  134, 
s.  152,  and  OoldsmidY,  Cazenore, 

7  H.  of  L.  Cas.  785 ;  29  Law  J., 
Bank.  17.  Unliqnidated  damages 
from  breach  of  contract,  when 
proveable,  s.  153.  See  Green  v. 
JSucknelly  8  Ad.  &  E.  701 ;  Rooman 
v.  Nash,  7  B.  &  C.  145;  post,  455. 


(q)  Vantandau  v.  Cbrshie,  8 
Taunt.  550;  2  Moo.  602 ;  S.  C,  in 
error,  3  B.  &  Aid.  13. 

(r)  Smitten  v.  Soutten,  5  B.  & 
Aid.  852. 

(<)  Interest  is  allowed  in  cases 
where  interest  woald  have  been 
allowed  by  a  jury  (s.  36).  See 
post,  455. 

(t)  Bridget  v.  MilU,  4  Bing. 
18;  12  Moo.  92,  S.  C. ;  Ex  parte 
G-rowenoTy  14  Ves.  h&9>\Ex  parte 
Glover,  1  G.  &  J.  270;  Watton 
V.  Medex,  1  B.  &  Aid.  Ul^Har- 
ley  V.  Greenwood,  6  B.  &  Aid. 
95;  2  D.  &  R.  337,  S.  C;  Mead 
T.  Braham,  3  M.  &  Sel.  91 ;  Ex 
parte  Lobhon,  17  Ves.  384;  1 
Rose,  219,  S.  C. ;  Adames  v. 
Bridger,  8  Bing.  314;  1  Moore 
&  S.  438,  S.  C;  Ex  parte  Ed- 
ward, 1  Mont.  &  Mac.  116;  6 
Geo.  4,  c.  16,  8.  59 ;  12  &  13  Vict. 
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MUTUAL  AC- 
COMMODA- 
TION BILLS. 


Where  there  hai 
been  a  specific 
exchange  of 
securiUea. 


Bat  this  defence  to  an  action  cannot  be  raised  hj  plea  (/). 
The  holder  maj,  however,  by  motion  be  put  to  his  election, 
either  to  stay  the  action  or  relinquish  his  proof. 

The  principal  difficulties  as  to  proof  in  respect  of  bills 
of  exchange  arise,  where  there  has  been  mutual  accommo- 
dation between  the  bankrupt  and  other  parties. 

Mutual  accommodation  may  be  either  with  a  specific 
exchange  of  securities,  or  without  a  specific  exchange  of 
securities. 

Mutual  accommodation  with  specific  exchange  is,  where 
the  acceptance  of  A.  is  exchanged  for  the  acceptance  of  B. 
to  the  same  amount.  In  this  case  each  party  is  bound  to 
pay  his  own  acceptance,  and,  in  paying  it,  is  not  considered 
as  surely  for  another.  Plaintiff  and  defendant  each  drew  a 
bill  on  the  other  for  the  same  amount,  and  each  accepted 
the  bill  drawn  on  him  without  further  consideration.  Before 
the  bills  became  due,  defendant  became  bankrupt,  having 
indorsed  the  bill  accepted  by  the  plaintiff  to  a  creditor.  The 
creditor  proved  the  bill  under  the  commission,  and  then  the 
plaintiff  paid  the  creditor  the  residue.  The  plaintiff  now 
sued  the  defendant  on  the  bill  accepted  by  the  defendant. 
But  the  Court  of  Common  Pleas  were  clearly  of  opinion,  that 
the  two  bills  were  mutual  engagements,  constituting  on  each 
side  a  debt,  the  one  being  a  consideration  for  ^e  other. 
That  the  bill  accepted  by  the  defendant,  and  on  which  the 
plaintiff  sued,  created  an  absolute  debt  fh>m  the  b^inning, 
which  was  capable  of  being  proved  under  the  commission, 
and,  being  so  proveable,  was  necessarilv  barred  by  the  cer- 
tificate (t^).  Three  years  after,  two  of  the  Judges  of  the 
Court  of  King's  Bench  held  the  same  doctrine.  The  Peters 
and  the  Dunlops  had  specially  exchanged  acceptances  to  the 
amount  of  3,000/.  Both  parties  became  bankrupt.  The 
Peters  and  their  estate  had  paid  money  on  their  own  accept- 
ances, and  also  on  the  Dunlops'  acceptances.  Both  parties 
had  obtained  their  certificates.  The  action  was  brought  by 
the  assignees  of  the  Peters  for  money  paid  against  the  cer- 
tificated bankrupts.  It  was  held  by  Lawrence  and  Grose, 
Justices, — First,  that  for  payments  on  account  of  the  Peters' 
own  acceptances,  the  Peters'  assignees  had  no  remedy,  for 
that  the  Peters  were  bound  to  pay  those  acceptances :  and, 
secondly,  that  they  could  not  recover  for  money  paid  on  the 


c.  106,  B.  128.  This  defence, 
howeverp  cannot  be  made  by  plea. 
fencer  y.  Demett,  1  L.  K.,  Ex. 
128. 


(t)  Spenoer  v.  Demmett,  Law 
Hep.,  1  JEx.  123. 

(u)  Bolfe  y.  Caslon^  2  H.  BL 
570,  anno  1795. 
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Dunlops'  acceptances,  for  two  reasons ;  because  the  action  chaptbb 
should  have  been  brought  on  the  bills,  and  not  on  any  im-  ^^^^^' 
plied  promise,  there  being  an  QXpress  one ;  and  also  because 
the  Dunlops'  acceptances  were  proveable  under  the  Dunlops' 
commission,  and  therefore  were  barred  bj  the  certificate  (u ). 
About  four  years  afterwards,  the  doctrine  of  Mr.  J.  Grose 
and  Mr.  J.  Lawrence  was  adopted  bj  the  whole  Court  of 
King's  Bench.  Plaintiff  and  defendants  had  made  specific 
exchange  of  bills.  Of  some  of  the  bills  given  bj  defendants 
to  plaintiff,  defendants  were  drawers,  of  others  indorsers. 
The  bills  given  by  defendants  to  plaintiff  were  all  dishonoured. 
Defendants  became  bankrupt.     Before  their  bankruptcy, 

glaintiff  paid  money  on  his  own  acceptances,  for  which  he 
ad  proved  under  the  commission.  After  the  bankruptcy,  he 
paid  the  residue  of  the  money  due  on  his  own  acceptances, 
amounting  to  49/.  15«.  2d,  This  action  was  brought  to 
recover  that  sum  as  money  paid.  It  was  held,  that  plaintiff 
did  not  pay  his  own  acceptance  as  surety;  that  he  had, 
therefore,  no  remedy  to  recover  such  payments,  but  that  his 
remedy  would  have  been  on  the  cross  bills,  had  iJiey  not  been 
barred  by  the  certificate  (x). 

It  is  not  essential,  in  order  to  constitute  a  specific  ex-  what  amoanta  to 
change  of  securities,  that  the  acceptances  given  in  exchange  "p***^  exchang*. 
should  be  the  acceptances  of  the  party  giving  them,  nor  that 
the  amounts  or  dates  should  be  exactly  the  same  (y). 

Formerly,  a  party  to  a  specific  exchange  of  paper  was  Puty  to  matoai 
allowed  to  prove  the  bankrupt's  paper  without  having  paid  jrpaper^aTSiy 
bis  own,  the  dividends  being  retained  until  he  had  paid  his  ^|i^  ^^^ 
own  paper  {z) ;  but  now  he  must,  before  he  can  prove f  take  prora.  *  "*" 
up  his  own  bills,  or  exonerate  the  bankrupt's  estate  from 
the  original  debt. 

Mutual  accommodation  without  specific  exchange  will  not  Hutaai  aooom- 
create  a  debt  from  the  acceptor  to  the  drawer.    But  the  SSlT^'flr"^" 
acceptor  is  to  be  considered  as  a  surety,  and  may  recover  exchange. 
what  he  pays  as  money  paid  to  the  drawer's  use. 

(tt)  Omley  v.  BunUw,  7  T.  B.  Bank.  L.  180  5  Ex  parts  Lord 

665,  anno  1798,  Lords  Kenyon  Clanricarde,   ibid.  182;    Jn  re 

and  AahhoTBt,  Justices,  dUten^  BoToneMandPadmore^iiA'SL^l^S; 

tientUnu.  Bx  parte  Bloxhamy  8  Yes.  531 ; 

(x)  BucJder  v.  BtOtivawt,  8  Sarratt  t.  AvMin,  4  Taunt  200; 

East,  78,  anno  1802.  2  Rose,  112,  S.  C.    See  Ex  parte 

(y)  Ibid.  Solarte,  2  D.  &  C.  261. 

{z)  Ex  paHe  Beavfoy^  Cook's 

B.  O  G 
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CHAPTER  If  the  holder  of  a  bill  has  proved  against  the  estate  of  iJie 

^^^"^^^-        person  for  whose  accommodation  the  bill  was  accepted,  tiiere 

After  holder  hea     can  be  no  further  proof  bj  any  one  to  whom  the  bill  is 

prooff '  ^  '"^*'  returned,  nor  by  the  acccxnmodation  acceptor  when  he  pays 

it  (a). 


Cases  of  mntual 
accommodation 
without  speclflo 
exchange,  mu- 
tual baQkropt(7, 
and  cash  haUuice. 


The  mode  of  adjusting  the  accounts  between  two  estates 
where  there  had  been  mutual  accommodation  paper,  a  cash 
balance,  and  a  mutual  bankruptcy,  has  much  embarrassed 
the  Courts.  Various  accommodation  transactions  had  for 
many  years  taken  place  between  Caldwell  and  Co.  and  the 
Brownes.  The  former  were  the  bankers  of  the  latter.  A 
commission  of  bankruptcy  issued  against  Caldwell  and  Co., 
in  March,  1793,  and  in  the  same  month  the  Brownes  became 
bankrupt.  An  account  was  tlien  taken  of  the  mutual  debts 
and  credits.  That  account  consisted  first  of  a  cash  aooounti 
which  included  good  bills  as  well  as  payments  in  cash  ;  and, 
secondly,  of  a  bill  account,  which  related  exdusiyely  to  bills 
which  had  been  passed  by  one  house  to  the  otJier,  and 
which  were  all  ultimately  dishonoured.  The  result  was,  tiliat 
on  the  cash  account  the  Brownes  were  indebted  to  Caldwell 
and  Co.  in  the  sum  of  40,716/.,  and  that  on  the  bill  account 
Caldwell  and  Co.  had  received  from  the  Brownes  bad  bills 
to  the  amount  of  305,149/.  19«.  10^.,  and  the  Brownes  had 
received  from  Caldwell  and  Co.  bad  bills  to  the  amount  of 
204,910/.  58.  Of  the  bad  bills  received  from  Caldwell  and 
Co.,  the  Brownes  had  negotiated  bills  to  the  amount  of 
196,589/.  6«.  4^.,  and  of  those  received  from  the  Brownes, 
Caldwell  and  Co.  had  negotiated  bills  to  the  amount  of 
126,855/.  lis,  \Od,j  having  retained  the  residue,  viz^ 
178,294/.  8^.,  at  the  request  of  the  Brownes.  All  the  bUls 
received  by  the  Brownes  were  discountable,  and  upon  most 
of  them  they  had  received  the  full  value,  and  Caldwell  and 
Co.  had  no  consideration  for  them  but  the  bad  bills  received 
from  the  Brownes.  All  the  bills  (or  nearly  so)  which  the 
Brownes  had  negotiated  were  proved  against  the  estate  of 
Caldwell  and  Co.,  and  by  far  the  greater  part  against  the 
estate  of  the  Brownes  also ;  but  to  a  large  amount,  ffiz,^ 
80,000/.,  the  Brownes  had  deposited  bills  as  a  security  for 
payment  of  a  much  smaller  sum,  so  that  the  j>roof  against 
them  in  respect  of  those  bills  was  only  for  the  sum  really 
due,  whereas  against  Caldwell  and  Co.  the  proof  was  for  the 
whole  sum  payable  on  the  bills;  and  the  consequence  of 
this,  and  of  the  unequal  negotiation  of  each  other's  bills,  was 
that  a  much  larger  sum  was  proved  against  Caldwell  and 

(a)  Ew  parte  Read,  1  0.  &  J.  224. 
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Co.,  in  respect  of  bills  negotiated  bj  the  Brownes  than 
against  the  latter  in  respect  of  bills  negotiated  by  the  former. 
Caldwell  and  Co.,  on  petition,  claimed  the  right  to  prove 
the  bills  which  still  remained  in  their  hands,  in  order 
to  be  reimbursed  the  difference.  But  Lord  Loughborough, 
C,  said,  ^  Till  Caldwell  and  Co.  pay  all  the  creditors  of 
Browne,  who  are  likewise  creditors  of  theirs,  20«.  in  the 
pound,  they  would  be,  by  proving,  sharing  with  the  cre- 
ditors of  Browne,  who  are  likewise  creditors  of  theirs.  If 
I  allow  this  petition,  I  must  do  two  things  that  are  quite 
impossible.  1  must  hold  that  the  bankruptcy  creates  a  debt 
which  did  not  exist  antecedently,  and  I  must  hold,  that  the 
same  debt  may  be  proved  twice."  The  proof  was  confined 
to  the  balance  of  the  cash  account  only  (6).  Where  a  peti- 
tion was  presented  by  the  assignees  of  a  bankrupt^  the 
object  of  which  was  to  prove,  not  only  for  the  cash  balance 
between  the  two  bankrupts'  estates,  but  also  in  respect  of 
the  dishonoured  bills,  upon  an  issue  of  cross  paper  dis- 
honoured on  both  sides,  part  of  which  having  been  nego- 
tiated, was  proved  by  the  holders  against  both  estates, 
Lord  EUenborough,  C,  said,  **  Upon  consideration  of  the 
ease.  Ex  parte  Walker^  it  struck  me,  that  there  were  but 
two  ways  of  takiug  it  as  between  the  two  estates,  either  to 
consider  all  the  bills  as  struck  out  of  the  case  entirely,  as 
issued  for  a  bad  purpose,  like  gambling  transactions,  &c., 
upon  which  there  could  be  no  proof,  or  to  consider  them  all 
as  good  bills.  I  do  not  see  that  there  is  a  middle  course.** 
The  order  was  pronounced,  that  the  petitioners  should  be  at 
liberty  to  prove  the  cash  balance  only  (c).  In  the  case  of 
Ex  parte  Rawson  (d).  Lord  Eldon  said,  **  I  think  that  I 
argued  the  case  of  Ex  parte  Walker,  and  I  must  say,  that 
the  speculations  about  paper  certainly  outran  the  grasp  of 
the  wits  of  the  courts  of  justice.  This  sort  of  circulating 
medium  puzzled  as  able  a  man  as  ever  sat  here,  Lord  Thur- 
low.  I  remember  the  first  case  of  it.  It  was  then  small  in 
amount,  one  bill  and  another.  He  then  considered  the 
acceptance  of  the  one  as  a  consideration  for  the  other,  and 
allowed  both  to  prove,  but  then  there  was  this  difficulty, 
that  it  lessened  &e  fund  for  paying  the  holder  of  the  bill, 
and  thus,  by  proving,  they  prejudiced  their  own  creditors. 
It  was  found  this  would  not  do :  and  then  it  was  said,  '  if 
you  will  prove,  you  must  first  take  up  your  acceptance, 
which  got  rid  of  the  objection  of  the  party  proving  in  com- 

(h)  Ex  parte  Walker,  4  Ves.         (c)  Ex  parte  Earle,  6  Ves. 
873.  838. 

{d)  1  Jacob,  274. 

QQ2 
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CHAPTER  petition  with  his  own  creditor.'  Then  came  those  houBes  at 
Liverpool  and  Manchester,  drawing  on  one  another  to  the 
amount  of  50,000/.  What  was  to  be  done  then?  The 
Court  was  puzzled  and  distressed.  At  last,  however,  we 
came  to  a  sort  of  anchorage  in  that  case.  Ex  parte  Walker; 
I  have  no  difficulty  in  saying  that  I  never  understood  it.  I 
am  satisfied,  that  though  no  doubt  the  Court  understood  that 
judgment,  yet  none  of  the  counsel  did.  The  decision  was 
this :  that  where  there  are  cross  bills  drawn  for  accommoda- 
tion, they  are  all  to  be  thrown  out  of  the  account  on  both 
sides,  and  it  is  to  be  taken  as  if  it  were  a  cash  balance  only. 
If  this  were  upon  the  principle  that  applies  to  one  or  two 
bills,  that  they  are  not  to  be  proved  by  one  estate  against 
the  other  till  all  the  creditors  of  both  are  paid,  I  could  under- 
stand it.  If  there  be  1,000/.  of  acceptances  on  the  one  side^ 
and  10,000/.  on  the  other.  Lord  Loughborough  says,  that 
they  are  not  to  be  regarded  at  all ;  that  it  is  all  chance  how 
the  two  estates  may  pay.  I  say  not ;  and  if  there  be  a  sur- 
plus of  one  estate  to  satisfy  the  other,  why  should  it  not  be 
implied  ?  Look  at  the  case  of  partnership ;  a  partner  can- 
not prove  against  tlie  estate  of  his  co-partner,  so  as  to  affect 
the  creditors  of  both,  but  he  may  be  paid  his  demand  out  of 
the  surplus,  if  there  is  any.  I  do  not  see  why  the  same 
rule  is  not  to  be  applied  here.  I  cannot  bring  myself  to 
think  that  the  case  of  Ex  parte  fVdlker  is  right,  if  there  is 
a  surplus."  In  the  following  case  there  were  no  cross  bills, 
but  dishonoured  bills  on  one  side  were  stinick  out  of  the 
account.  Palmer  received  from  Williamson,  in  cash  and 
bills,  6,424/.'  9s.  3e/.,  and  Williamson  received  from  Palmer, 
in  cash,  5,824/.  I9s.  7d.  Both  became  bankrupt.  Palmer 
had  negotiated  the  bills,  some  of  which,  drawn  by  William- 
son, to  the  .amount  of  1,098/.  were  refused  acceptance, 
and  were  proved  under  both  commissions.  Palmer's  as- 
signees contended  that  1,098/.  should  be  deducted  from  the 
6,424/.  9s.  8«/.,  which  would  reduce  the  sum  received  by 
him,  and  would  leave  a  balance  of  498/.  lOs.  4d.  in  his 
favour,  which  they  petitioned  to  be  allowed  to  prove  against 
Williamson's  estate.  Lord  Eldon,  C,  after  considering  how 
the  question  would  stand  in  case  the  parties  had  not  become 
bankrupt,  said,  ''If  between  these  parties  considered  as 
solvent,  Williamson  is  entitled  to  say  Palmer  should  not 
have  the  498/.,  until  he  had  restored  the  bill,  being  put  into 
his  hands  as  a  medium  of  raising  money,  and  the  first  obli- 
gation was  upon  Palmer,  what  difference  does  the  bank- 
ruptcy make  ?  No  other  difference  than  this,  that  the 
assignees  of  Williamson  protect  his  estate  against  any  lia- 
bility upon  the  bill.    Palmer's  estate  is  entitled  to  a  dividend 
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upon  the  sum  of  498/.,  that  is,  in  order  to  keep  the  account      ^5^"^ 

finally  right.     Williamson's  estate  is  entitled  to  retain  the 

dividends  due  to  Palmer's  estate,  to  the  extent  of  making 
them  applicable  to  protect  the  estate  of  Williamson  against 
the  bill."  ^'To  alter  this  decision,"  added  his  Lordship, 
*^  it  must  be  shown,  not  only  that  the  bills  were  accepted  by 
Goodenough  Tthe  drawee),  but  that  they  were  accepted  on 
accoimt  of  wnat  the  acceptor  owed  to  Williamson  (e).  At 
the  time  of  the  bankruptcy  of  Lynn,  the  account  oetween 
him  and  the  petitioner  Kead  stood  thus: — there  was  a 
cash  balance  of  3,576/.  Ss.  4d,,  including  therein  a  sum  of 
1,603/.  17^.  5d,  for  premiums  of  insurance,  and  commission 
due  from  Lynn  to  Read,  and  Lynn  had  given  his  promissory 
note  for  the  said  sum  of  1,603/.  17 s.  5d,  to  Read,  who  had  ne- 
gotiated it,  and  it  was  proved  under  the  commission.  Read 
had  accepted,  for  the  accommodation  of  Lynn,  biUs  drawn 
by  Lynn  to  the  amount  of  6,444/.  Ts.  4c/.,  none  of  which  had 
been  paid  at  the  bankruptcy,  and  they  were  proved  under 
the  commission.  Read  had  likewise  guaranteed  debts  of 
Lynn  to  the  amount  of  773/.  Is.  5c/.,  but  had  not  at  the 
bankruptcy  paid  any  part  of  those  debts,  and  they  were 
proved  under  the  commission.  Lynn  had  given  three  bills 
for  1,000/.  each,  drawn  by  him  on  Stalker,  to  Read,  who  had 
negotiated  them,  and  those  bills  were  dishonoured,  and  two 
of  them  were  proved.  The  petitioner  being  insolvent,  made 
a  composition,  and  paid  the  holders  of  the  bills  accepted  for 
Lynn's  accommodation,  and  the  parties  whose  debts  were 
guaranteed,  a  composition,  amounting  to  4,894/.  Ss.  Sd. 
The  petition  prayed  that  the  unpaid  bills  or  liabilities  might 
be  excluded  from  both  sides  of  the  account,  or  that  the  pe- 
titioner might  debit  Lynn's  account  with  the  cash  balance  of 
3,576/.  Ss.  4c/.,  and  with  the  balance  or  difference  between 
the  amount  of  dividends  paid  by  Lynn's  estate  upon  Stalker's 
bills  and  Lynn's  promissory  note,  And  the  amount  of  the 
commission  paid  by  the  petitioner,  and  that  he  might  be 
admitted  to  prove  the  balance  of  the  account^  according  to 
the  declaration  of  the  Court."  Sir  John  Leach,  V.-C,  "  It 
is  not  necessary  to  refer  to  Ex  parte  Walker  and  Ex  parte 
Earle  {f\  inasmuch  as  the  act  of  49  Geo.  3,  has  introduced 
a  new  principle,  by  which  cases  of  this  sort  must  now  be 
tried.  By  this  ac^  a  surety  paying  after  the  bankruptcy 
can  only  prove  against  the  estate  of  the  bankrupt  where  the 
creditor  has  not  proved,  or  stand  in  the  place  of  the  creditor 
on  the  bankrupt's  estate,  where  the  creditor  has  proved,  and 
there  cannot  be  double  proof.    Let  the  case  of  the  accom- 

(«)  Ew  parte  Metcalfe^  11  Ves.  404.         (/}  See  supra. 
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Aooommodatlon 
blllB  In  the  luuidfl 
of  an  iudonee  for 
value. 


modation  bills  be  first  tried  by  this  pfrinciple.  Read  aoeepte, 
.  for  the  accommodation  of  the  bankrupt,  bills  to  the  amoont 
of  6,444/.,  which  remains  wholly  unpaid  at  the  time  of  the 
bankruptcy.  These  bills  are  ail  proved  by  the  holders, 
under  the  commission,  and,  if  Read  were  now  to  pay  these 
bills,  it  would  form  no  ground  o£  further  proof,  and  all  that 
Read  could  claim  would  be,  to  have  the  benefit  of  the  proofs 
already  made  upon  these  bills  against  the  estate.  With 
respect  to  the  cash  balance,  that  part  of  it  which  is  repre- 
sented by  the  promissory  note  of  1,603/.  is  already  proved 
against  the  estate  by  the  holder  of  the  note,  with  whom  the 
petitioner  had  discounted  it  and  the  actual  payment  by  the 
petitioner  could  not  give  him  a  larger  right  tiian  to  have  the 
.  beftf^t  of  that  proof.  The  remainder  of  the  cash  balance  is 
more  than  covered  by  the  two  bills  of  Stalker,  which  have 
been  proved  against  the  bankrupt's  estate  by  the  holders 
with  whom  the  petitioner  negotiated  them.  It  is  hardly 
necessary  to  refer  to  the  debts,  amounting  to  773/.,  which 
were  guaranteed  by  the  petitioner,  but  which  have  been 
proved  by  the  creditors  against  the  bankrupt's  estate." 
Petition  dismissed  (g).  The  latest  case  upon  this  intricate 
subject  is  Ex  parte  La  Foreste  (A),  in  which  there  was  a 
cash  balance  between  two  bankrupt  houses,  and  an  account 
of  mutual  accommodation  bills  dishonoured.  And  the  cash 
balance  alone  was  admitted  to  be  proved.  And  it  was  said, 
that  Lord  £ldon's  dissatisfaction  to  Ex  parte  Walker  ap* 
plied  only  in  case  there  was  a  surplus  of  the  estates:  in 
which  case,  as  between  two  partners  after  payment  of  the 
common  creditors  of  both,  the  equities  of  the  houses  should 
be  adjusted  out  of  the  surplus  estate.  This  decision  was 
appealed  from,  but  on  account  of  the  small  amount  of  the 
estate  the  appeal  was  not  prosecuted,  and  the  cases  seem  still 
very  confused. 

Perhaps  the  result  is,  that  when  the  bills  remain  in  the 
hands  of  the  bankrupts,  the  cash  balance  is  the  debt^  but 
when  they  have  been  negotiated  the  doctrine  in  Ex  parte 
Read  applies  (t). 

When  accommodation  bills  are  in  the  hands  of  a  third 
party,  for  a  valuable  consideration,  he  may  prove  the  whole 
of  each  bill  upon  the  estate  of  each  of  the  parties  to  it,  and 
receive  dividends  as  far  as  the  amount  due  to  him  (J). 


{g)  Ex  parte  Bead,  1  G.  &  J. 
224, 
(K)  2  D.  &C.  199;  1  M.  &  B. 

(i)   See,    however,    tiie    new 


enactment,  32  &  33  Vict  c.  71, 
&81. 

(A  Ex  parte  King^  Cook's  B. 
L.  177;  Ex  parte  Lee^  1  P.  Wma. 
782{  Ex  parte  CreuUi^^  8  Bro. 
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Before  the  6  Geo.  4,  c.  16,  interest  on  a  bill  was  not 
proveable  unless  pajable  on  the  &ce  of  it  {k\  and  no  loterest 
after  the  act  of  bankruptcy  could  be  proved  at  all  (J).  But 
that  act  (m)  enabled  the  holder  to  prove,  on  overdue  bills  or 
notes,  for  interest  down  to  the  date  of  the  fiat  at  the  rate 
usuallj  allowed  by  the  Court  of  Queen's  Bench  (»).  The 
late  general  act,  12  &  13  Vict.  c.  106,  s.  180,  allowed  interest 
at  4/.  per  cent,  down  to  the  time  of  filing  the  petition.  By 
the  last  general  act^  32  &  33  Vict.  c.  71,  s.  36,*  such  interest 
is  allowed  as  a  jury  might  have  allowed./  ^^^^  •  (  ""J-v  o 

I  -r 

The  assignees  may  recover  interest  when  they  are  plain-  Assiffnees*  claim 
tifis  in  an  action  as  if  no  bankruptcy  had  happened  (o).  ^  interest. 


^^^n-'T? 


Other  expenses,  snch  as  protesting,  re-exchang^  &c.,  if  Expeiues,  re. 
recoverable  in  an  action,  are  proveable  (/?).  ^  exchange,  Ik. 

Under  separate  adjudications  of  bankruptcy  against  dif-  where  them  are 
ferent  parties  to  a  bill  or  note,  the  holder  may  prove  the  JSS*i5?e?****' 
whole  amount  of  the  money  due  to  him  upon  the  bill  or  which,  and  for 
note,  at  the  time  he  makes  his  proof,  and  receive  dividends  b^^  w^^^ 
under  each  upon  the  sums  proved,  until  he  shall,  together,  P«>ve. 
have  received  the  whole  amount.     '*In  cases  of  bills  or 
notes,"  says  Lord  Hardwicke,  '*  where  there  is  a  drawer, 
and,  perhaps,  several  indorsers,  suppose  two  of  these  persons 
become  bankrupts,  the  holder  may  prove  his  whole  debt 
under  each  commission,  and  is  entitled  to  receive  satisfaction 
out  of  both  estates,  according  to  the  dividends  to  be  made, 
until  he  has  received  satisfaction  for  his  whole  debt  j^for  he         ^_ 
has  a  double  security,  and  it  is  neither  law  nor  equity  to 
take  it  from  him.    But  if,  before  the  bankruptcy  of  one,  or 
beforo  the  proof  is  tendered,  he  had  received  payment  of 
part  from  the  other,  he  could  only  have  proved  the  residue 
under  the  latter  bankruptcy,  as  the  form  of  proving  his  debt 


v>^^^  ^^ 


237 ;  Ex  parte  BloxKam^  6  Yes. 
449,  600;  8  Yes.  581 ;  Fenttm  y. 
Pooooh,  5  Taant.  192;  1  Marsh, 
14,  S.  C. ;  JoMi  y.  Hibbert,  2 
Stark.  304;  Bank  of  Ireland  r, 
Bere^ard,  6  Dow.  238. 

(A)  Eto  parte  Marlar^  1  Atk. 
160. 

(Q  Ex  parte  Moore,  2  Bro.  C. 
C.697. 

(«)  Sect  57. 

(n)  As  to  sabaeqaent  interest 
while  there  was  a  saipliiSy  see  13 


// 

Yes.  673;  Ex  parte  HxMinbo-         ^^ 

tham;  Ex  parte  Baton,  1  G.  &  J.        — y     X-      %^*^ 

382.  <    ^     ^. 

((?)  Pott  y.  Beavan,  7  M.  &  G. 
604. 

(^p)Anon.  1  Atk.  140;  Ex  parte 
Moore,  2  Bro.  C.  C.  597;  Ex  parte 
Hoffman,  Co.  B.  L.  194 ;  lYaneis 
y.  Mucker t  Ambler,  672.  In  the 
first  and  last  of  these  cases,  the 
expenses  had  been  incorred  after 
the  act  of  bankm^^^  and^  before 
the  commission,   /^l-^^''^^  ^^^         n    r  ' 
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shows,  because  no  more  would  remain  due  to  him"  (9). 
And  not  only  if  any  part  of  a  bill  have  been  received  by 
the  holder,  before  he  have  actually  proved  it  upon  the  estate 
of  a  party,  but  even  if  a  dividend  under  another  commission 
have  been  merely  declared^  he  can  only  prove  for  the 
residue  (r). 


Proof  iutainst 
Joint  and  a^Muate 
MUite. 


Where  the  creditor  knowingly  holds  the  joint  and  s^>arate 

security  of  partners  for  the  same  debt  («),  he  could  not  in 

/.£  ^t^    general  prove  both  on  the  joint  and  separate  estate  (^).    The 

m/4^iL  cu^oi^i^  ^^^^  application  of  this  rule  to  bills  on  which  there  were  the  names 

of  two  firms,  in  which  firms  were  common  partners,  was  in- 
volved in  great  uncertainty  («).  Upon  principle  it  should 
seem  that  in  such  cases  there  should  be  double  proof.  Ac- 
0^^  .  .  '  f^  cordingly  by  statute  32  &  33  Vict.  c.  71,  s.  37,  repealing  a 
t  fUc/iMir  4(1^  ^"  ■^^fiomf^'whtlt  similar  enactment  in  the  24  &  25  Vict.  c.  134, 
/  '  <  A^!^Z^^'  ^^^»  ^*  ^  enacted,  "If  any  bankrupt  is,  at  the  time  of 
^  ^J**^  ^  '^"^ y^  adjudication,  liable  in  respect  of  distinct  contracts  as 
iCtmi  /\\ft(  m^^^  ^  member  of  two  or  more  distinct  firms,  or  as  a  sole  contractor 
f^g^  u^jL^*^  ^^  *°^  *^^  *®  *^®  member  of  a  firm,  the  circumstance  that  such 
I  JJ//  ^Z  —  firms  are  in  whole  or  in  part  composed  of  the  same  indi 
|g«4.  HUf  tiiC  ClJli  viduals,  or  that  the  sole  contractor  is  also  oue  of  the  joint 
^jf^$a^/imZd*  ^ij^/yntractors,  shall  not  prevent  proof  in  respect  of  such  con- 
//  A  * / '  >  >^  tracts  against  the  properties  respect! veljiiiable  upon  such 
flgr/iifj'fc'^^fy^    contracts''^  ^  ^^  XflT 

lere  a  creditor  proves  a  debt,  and  holds  certain  bills  of 
exchange  or  promissory  notes,  as  securities,  if  any  of  them 
be  afterwards  paid  to  him,  the  amount  of  such  payment  must 
be  expunged  from  the  proof,  and  the  future  dividends  will 
be  paid  on  the  residue  only  (ir). 


Where  a  creditor 
holds  biito  as  a 
aacuilt/. 


(^)  Expcbrte  WUdman,  1  Atk. 
109;  2  Vea.  113,  S.  C. ;  Ew  parte 
Par,  11  Ves.  66;  1  Rose,  76,  S.  C; 
JSx  parte  Tayler,  1  De  G.  &  J. 
112 ;  26  L.  J.,  Bank.  68. 

(r)  Cbaper  t.  Pepys,  1  Atk.  106; 
Ex  parte  Leers y  6  Ves.  644;  Ex 
parte  The  JRoyal  Bank  of  Scot' 
land,  19  Yes.  810;  Ex  parte 
Worrall,  1  Cox,  309;  see,  how- 
ever. In  re  Gibson  and  Johnson, 
cited  19  Ves.  811,  and  Ex  parte 
J)e  Tastet,  1  Rose,  16. 

(«)  Ex  parte  Hewton,  De  Gex, 
660. 

it)  See  tfie  jadgmeAt  of  Lord 
Justice  Tomer  in  Ex  varfe  Gold- 
smith, 26  L.  J.,  Bank.  26.    Bat 


see  also  Ex  parte  Thornton,  28 
L.  J.,  Bank.  4,  where  double  proof 
was  allowed,  and  it  was  said  that 
the  mle  against  it  is  a  technical 
mle  not  to  be  extended. 

(u)  See  the  authorities  collected 
in  Eg  parte  Goldsmid,  26  L.  J., 
Bank.  26 ;  1  De  G.  &  J.  267,  S.  O^     ^ 

^w)  Ex  parte  Smith,  Cook's  B.     ^ 
L.  176, 191 ;  Ex  parte  Barratt,  I 
Glyn  &  J.  327;  Ex  parte  Bloaf-      C 
ham.  Cook's  B.  L.  176;  Exports     ^-^ 
Bum,  2  Rose,  66;  Ex  parte  Ruf- 
ford,  1  G.  &  J.  41.    1^  further, 
as  to  the  mode  of  dealinj^  ^^y#  / 
bills  which  haye  been  deposited  sarr 
a  Becority,  Ex  parte  Baldwin,  19 


^^iajth/ta^   /'^.  7.  ^Xm.  ^.   4,9 i>. 
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Where  a  creditor  holds  a  bill  as  a  security  for  a  smaller      ^;^j^f^ 

sum  than  the  amount  of  the  bill,  he  may  prove  against  any  '- — 

parties  to  the  bill  (except  against  the  party  who  deposited  JJ^^^' 
the  bill  with  him)  for  the  whole  amount  of  the  bill,  provided  Mcarity. 
he  do  not  receive  more  than  twenty  shillings  in  the  pound  on 
the  debt  due  to  him  from  the  depositor  of  the  bill  {x), 

A  holder  who  has  bought  up  the  notes  or  acceptances  of  proof  of  bniac- 
the   bankrupt  after  the  bankruptcy  will  be*  admitted  to  quired  after  ac- 
prove  (y),  provided  that,  at  the  time  of  the  bankruptcy,  Sp^!  ***"^' 
they  were  in  the  hand  of  a  person  entitled  to  prove  (z). 

If  a  trader  deny  himself  to  the  holder  of  a  bill  on  the  Acts  of  hank- 
morning  of  the  day  when  it  is  payable,  though  the  trader  'J^^*™  iwpect 
pay  it  the  same  day,  that  is  an  act  of  bankruptcy  (a). 

A  bill  of  exchange  is  a  chattel,  the  fraudulent  transfer  of 
which  was  an  act  of  bankruptcy  within  the  6  Geo.  4,  c.  16, 
s.  3  (6),  and  within  the  12  &  13  Vict.  c.  106,  s.  67 ;  and  a 
fraudulent  transfer  of  a  bill  of  exchange  is  also  clearly  an 
act  of  bankruptcy  within  the  recent  act,  32  &  33  Vict.  c.  71, 
8.  6. 

A  bill  of  exchange  may  be  a  good  petitioning  creditor's  when  a  wii  maj 
debt,  though  it  be  not  due,  and  that  against  the  drawer,  ^J^^'*!^"" 
though,  after  the  bankruptcy,  it  be  duly  presented  and  paid  d^t.  ^ 
by  the  acceptor  (c)^ Interest  cannot  be  reckoned,  for  this 
purpose,  as  part  of  the  debt,  unless  made  payable  on  the  face 
of  the  bill  {d).  X 


Vea.  230;  Ex  pa/rte  Towgood,  19 
Ves.  229 ;  Ex  parte  Rushworth, 
10  Ves.  419;  Ex  parte  Rufford,  1 
G.  &  J.  41;  Ex  parte  JBronm,  1 
G.  &  J.  407.  As  to  proof  by  one 
partner  against  the  estate  of  his 
co-partner  for  any  debt  in  respect 
of  the  partnership,  see  Ex  parte 
Maude,  2  Chan.  App.  L.  Rep.  550. 

(a?)  Ike  parte  King,  Co.  B.  L. 
177;  Ex  parte  Crossley,  8  Bro.  C. 
C.  237 ;  Co.  B.  L.  177,  S.  C;  Ex 
parte  Eloxham,  5  Yes.  499 ;  see 
Ex  parte  Reader,  Back.  BSl;  Ex 
parte  Philips,  1  M.,  D.  &  D.  232. 

(y )  Ex  parte  Lee,  I  P.  Wms. 
782 ;  Ex  parte  Atkins,  Back.  479; 
Ex  parte  Deey,  2  Coy.  423;  Ex 
paHe  Brymer,  Co.  B.  L.  187 ;  Ex 
parte  Tkonms,  1  Atk.  78;  Joseph 
Y.  Orme,  2  K.  R.  180;  Meady. 
Braham,  3  M.  &  Sel.  91 ;  Cowley 
v.  Bunlop,  7  T.  B.  665;  Moule  y. 


Baxter,  4  East,  177. 

(z)JJx  parte  Rogers,  Back.  490; 
see  Ex  parte  Bickinson,  3  D.  & 
C.  520;  Ex  parte  Boltan,  1  M.  & 
Bli.  412.     See  the  Chapter  on 

TSA17SFEIL 

ia)Colkett  V.  Freeman,  2  T.  R. 
69;  and  see  Bleasby  y.  Orosslei/, 
2  C.  &  P.  213. 

(6)  Oumming  v.  Baily,  6  Bing. 
863;  4  Moo.  &  P.  36,  S.  C. 

(c)  Ex  parte  Bouthat,  4  B.  & 
Aid.  67 ;  and  see  32  &  33  Vict 
c.  71,  s.  31.  Bat  a  bill  at  ma- 
taritY  mast  be  presented,  and  due 
notice  given  to  the  drawer,  or  it 
will  not  constitute  a  good  peti- 
tioning cr^itor's  debt  against  him. 
Cooper  Y.  Maohin,  1  Bing.  426 ; 
8  Moo.  636,  8.  C. 

(<f)  Cameron  y.  amith,  2  B.  & 
Aid.  305 ;  In  re  Burgess,  8  Tannt 
660;  2  Moo.  745;  Back.  412. 
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Though  a  bill  be  for  the  exact  sam  of  50/.,  and  not  due  at 
the  time  of  the  act  of  bankruptcy,  the  rebate  of  interest  will 
not  make  it  an  insufficient  petitioning  creditor's  debt(y). 

Where  there  is  a  specific  exchange  of  acconunodation  ac- 
ceptances, and  before  the  bills  are  at  maturity  one  of  the 
parties  commits  an  act  of  bankruptcy,  it  has  been  held  that 
the  bankrupt's  acceptance  is  not  a  sufficient  debt  to  support 
a  commission,  until  the  petitioning  creditor  has  paid  his  own 
acceptance  (g).  Where  an  acceptor,  for  the  accommodation 
of  the  bankrupt  before  an  act  of  bankruptcy,  paid  the  amount 
ailer  an  act  of  bankruptcy,  it  was  formerly  held,  that  this 
payment,  being  afler  an  act  of  bankruptcy,  did  not  support 
the  commission  (A).  A  bill  or  note  which  could  not  be  sued 
on  at  law  (i),  or  against  law  proceedings  on  which  equity  will 
enjoin,  is  not  a  good  petitioning  creditor's  debt(^). 

It  was  at  one  time  doubtful  whether,  if  a  bill  existing 
before  the  act  of  bankruptcy  were  indorsed  to  the  petition- 
ing creditor,  after  the  act  of  bankruptcy,  the  indorsee  would 
be  entitled  to  a  commission  (/).  But  it  is  now  clear,  that 
before  the  late  statute  32  &  33  Vict.  c.  71,  s.  6,  such  a  debt 
was  sufficient.  The  debt  on  which  the  fiat  was  issued  must 
have  existed  before  the  act  of  bankruptcy,  but  need  not  have 
existed  in  the  petitioning  creditor  before  it ;  the  indorsee 
represents  his  indorser  (m).  But  it  must  appear  that  there 
was  a  good  petitioning  creditor's  debt  in  the  petitioner  at 
the  time  of  the  petition,  and  therefore  it  must  be  shown  that 


(/)  Brett  V.  LeveU,  13  East^ 
213;  1  Rose,  112,  S.  C. 

(g)  Sarratt  y.  Auttin,  4  Taunt. 
200;  2  Rose,  112,  8.  a       * 

(h)  Mb  parte  Holding,  1  G.  & 
J.  97.  Bat  see  now  32  &  33  Vict, 
c.  71,  a.  31. 

(i)  Riekoumd  y.  Heapv,  1 
Stark  202;  Buekland  y.  Jv^nv 
tame,  I  Taunt  477;  1  Camp.  474, 
&  G.  Batsee  now  32  &  33  Vict. 
c.  71,  8.  81. 

(k)  Me  parte  Page^  1  G.  &  J. 
100. 

(Q  Eto  parte  Lee,  I  P.  Wms. 
782. 

(m)  Mb  parte  2%omas,  1  Atk. 
73;  Anon,  2  Wils.  136;  Bingley 
Y.  Maddison,  I  Go.  B.  L.  32; 
OlaUter  y.  Hewer,  7  T.  R.  498. 
Before  the  year  ISOiS,  the  petition- 
ing creditor'a  debt  most  haye 
existed  before  ang  act  of  bank- 
mptcja  on  the  principle  that  a 


man  who  has  committed  an  act  of 
bankraptcy  has  no  power  to  con- 
tract so  as  to  bind  his  estate.  Bat 
it  was  proyided  by  the  46  Geo.  3, 
c.  136,  8.  6,  that  the  conuoission 
shoald  not  be  defeated  by  an  act 
of  bankraptcy  prior  to  dne  peti- 
tioning creditor's  debt,  of  wnich 
act  of  bankruptcy  the  petitioning 
creditor  had  no  notice.  That  sta- 
tute is  repealed  by  the  6  Geo.  4, 
c  16;  the  19th  section  of  which 
latter  act,  and  the  12  &  13  Vict 
c.  106,  s.  88,  proyides  that  no 
commission  shall  be  inyalidated 
by  any  act  of  bankruptcy  prior  to 
the  petitioning  creditor's  debt,  pro- 
yideid  there  1^  a  sufficient  act  of 
bankruptcpr  after  it 

Aooordmg,  therefore,  to  the 
latter  statute,  notice  to  the  peti- 
tioning creditor  of  the  prior  act  of 
bankruptcy  is  in  many  cases  im- 
materiaL 
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the  bill  or  note  was  indorsed  to  the  petitioner  before  he 
petitioned  (n).  If,  afc  the  time  of  the  act  of  bankruptcy  and 
at  the  time  of  the  petition,  a  bill  given  to  a  creditor  were 
outstanding  in  the  hands  of  an  indorsee,  neither  the  original 
debt  due  to  the  creditor,  nor  the  bill,  will  enable  the  original 
creditor  to  support  a  petition  (o).  When  a  bill  or  note  is  given 
to  the  wife  dum  sola^  the  husband  alone  may  petition  (p). 
The  petitioning  creditor's  debt  must  in  all  cases,  before  the 
recent  acts,  24  &  25  Vict.  c.  134,  and  32  &  33  Vict.  c.  71, 
have  been  contracted,  or  must  have  existed,  while  the 
bankrupt  was  a  trader  (^).  But  this  necessity  no  longer 
remains. 

The  date  appearing  on' the  bill  has  been  held  primtt  facie  Evidenoe  of  tho 
evidence  that  it  existed  before  the  act  of  bankruptcy  (r).  <*•*•««•""• 
But  when,  in  an  action  by  assignees  of  a  bankrupt,  they 
produce  a  bill  or  note  of  the  bankrupt  as  evidence  of  a  peti- 
tioning creditor's  debt,  they  must  show  by  extrinsic  evidence 
that  the  instrument  existed  before  the  act  of  bankruptcy  («). 
Fi'om  the  date  of  the  drawing  or  making  the  date  of  an 
indorsement  cannot  be  inferred  (Y). 

Though  the  distinction  between  trader  and  non-trader  has  ntstincuon  be- 
been  for  many  purposes  abolished,  yet  for  some  purposes  it  J^JS^SnT*  "* 
still  exists  (tt). 

A  course  of  drawing  and  redrawing  bills  of  exchange  for  What  tnms- 
the  sake  of  the  profit,  is  a  trading  within  the  Baiu:rupt  ^^*  ^uTViu 
Laws.     Thus,  where  A.  was  agent  for  several  regiments  for  oonsututea ' 
the  space  of  six  years,  and  drew  bills  upon  B.,  who  was  uwSwtaupt* 
likewise  an  agent  in  Dublin,  to  the  amount  of  281,000/.  and  i^^* 
upwards,  and  B.  redrew  to  the  amount  of  290,000/.  and 
upwards  on  A.,  but  there  was  no  commission  money  allowed 


(a)  Bo$e  y.  Roworoft,  4  Camp. 
245. 

(0)  EsB  parte  Bott&n,  1  Mont. 
&  Bl.  412;  JEw  parte  Magnug,  11 
L.  J.,  Bank.  82. 

(0)  Em  parte  Barber^  1  G.  &  J. 
1;  itNeitage  v.  ffelUfWOf,  1  B. 
&  Aid.  218. 

(jr)  Bailie  v.  6frant,  9  Bing. 
121. 

(r)  See  ante,  Chapter  on  Evi- 
dence; Chodtitle  y.  Milbum^  2 
M.  &  W.  868;  Sinelair  y.  Bag- 
ffaleg,  4  M.  Sr  W.  812;  Smith  y. 
Battetu,  1  Mood.  &  R.  841 ;  Tay- 
lor V.  Kinlooh,  1  Stark.  175;  Ob- 


hard  y.  Betham,  Bl  &  M.  483; 
Potez  y.  Oloeeep^  2  Ezch.  196; 
BavU  y.  Lownaee^  7  Scott,  N.  R. 
196;  Malpae  y. Clements,  19  L.  J., 
Q.  B.  486. 

(<)  Wright  T.  Laineon,  2  M.  ft 
W.  739 ;  6  Dowl.  146,  S.  C. ;  and 
lee  Anderion  y.  West4fn,  6  Bing. 
N.  C.  296;  8  Soott,  683,  S.  O. ; 
Iteteher  y.  Manning,  12  M.  & 
W.  671. 

(t)  Rote  y.  Rowerqft,  4  Camp. 
246;  Oowie  v.  BarrU,  M.  &  M. 
141. 

(tf)  See  82  &  38  Viet  c.  71, 88. 6, 
16,  96. 
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on  either  side,  it  was  held  that  a  drawing  and  redrawing 
such  large  sums,  and  a  continuation  of  it,  was  a  tradiug, 
though  no  commission  money  was  allowed  on  either  side, 
and  notwithstanding  a  loss  ensued  hy  these  transactions  to 
the  bankrupt  (t).  But  the  mere  circumstance  of  drawing, 
accepting,  or  indorsing  bills,  or  even  an  occasional  dra^ring 
or  redrawing,  for  the  sake  of  profit,  will  not  make  a  man  a 
trader  (u)  within  the  Bankrupt  Laws. 

The  Bankrupt  Act,  12  &  13  Vict.  c.  106,  s.  125,  now 
repealed,  following  a  series  of  statutes  from  the  time  of 
James  I.  enacted,  that  if  at  the  time  of  the  bankruptcy  the 
bankrupt  have  by  the  consent  of  the  true  owner,  in  his 
possession,  order,  or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  himself  the  sale,  alteration,  or  disposition  as  owner, 
the  Court  shall  have  power  to  order  them  (t;)  to  be  sold 
for  the  benefit  of  the  creditors. 


Debts  fonncrly 
within  it. 


Existing  enact- 
ment confined  to 
tmden  and  tzade 
debts. 


This  section  applied  not  only  to  things  in  possession  but 
to  things  in  action,  as  bonds,  policies,  and  other  debts  (ir). 

The  share  of  a  dormant  partner  does  not  pass  to  the  trustee 
in  bankruptcy  under  the  reputed  ownership  clause  (x).  But 
the  claim  of  a  lender  who  is  to  have  a  share  of  the  profits,  and 
who  would  formerly  have  been  deemed  a  dormant  partner,  is 
postponed  to  the  claims  of  other  creditors,  where  the  debtor 
becomes  bankrupt,  or  dies  in  insolvent  circumstances  (y). 

The  recent  statute  32  &  33  Vict  c.  71,  repealing  all 
former  provisions  on  the  subject,  confines  the  doctrine  of 
reputed  ownership  to  bankrupts^  being  traders  (z). 

It  forther  takes  out  of  the  operation  of  the  clause  all 
things  in  action,  except  debts  due  to  the  bankrupt  in  the 
course  of  his  trade. 

Where  a  creditor  assigns  a  trade  debt  not  assignable  at 


(t)  Richardson  t.  Bradshaw,  1 
Atk.  128;  Hankey  t.  Jones,  Cowp. 
746;  1  Mont.  22;  and  see  Inglis 
y.  Grant,  6  T.  B.  630,  and  Ex 
parte  Bell,  16  Yea.  866. 

(«}  Hankey  v.  Jones,  Cowp. 
745;  see  HamSon  y.  Harrison,  2 
Esp.  666. 

(v)  The  alteration  in  the  word- 
ing of  this  section  first  introduced 
the  necessity  of  an  order.  But 
no  reference  to  the  necessity'  of  any 


order  appears  in  the  existing  fSDBxAr 
ment,  32  &  88  Vict  c  71,  s.  16;  and 
therefore,  it  is  conceived,  the  old 
law  is  restored  in  this  respect,  and 
that  no  order  is  now*  required. 

{w)Ryall  y.  Rolls,  I  Yes.  848; 
1  Atk.  166,  S.  C. 

{x) Reynolds  y. Bowley,  2 Law 
Rep.,  Q.  B.  474. 

(y)  28  &  29  Vict,  c  86,  s.  6. 

iz)  Sect.  15. 
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law,  and  then  becomes  a  bankrupt,  the  general  role  is  that   .  ^f  ^^^ 

the  debt  so  assigned  passes  nevertheless  to  the  assignees  in ^ 

bankruptcy,  as  being  in  the  order  and  disposition  of  the  bank- 
rupt with  the  consent  of  the  true  owner,  unless  the  debtor 
have  had  notice  of  the  assignment.  It  is,  however,  sufficient 
if  the  assignee  of  the  debt  do  all  he  can  to  give  notice,  or 
dispatch  a  notice,  before  the  bankruptcy,  though  it  be  not 
received  by  the  debtor  till  after  the  bankruptcy  (a).  It  has 
been  held  that  a  debt  in  order  to  pass  to  the  assignees  within 
this  section  must  have  been  unconscientiously  allowed  to 
remain  in  the  disposition  of  the  bankrupt  (6). 

The  debtor's  knowledge  of  the  assignment  is  not  necessary 
where  a  negotiable  bill  or  note  is  indorsed  or  transferred,  for 
the  legal  tide  to  the  debt  is  conveyed  by  the  indorsement  or 
delivery.  But  if  a  trader  who  afterwards  becomes  bankrupt, 
indorses  a  bill  or  note  not  negotiable,  unless  the  debtor  have 
had  notice,  the  bill  or  note  passes  to  the  bankrupt's  assignees 
by  reputed  ownership  (c). 

Bills  or  notes  may  pass  to  the  assignees  of  a  trader  under  biiis  and  notes 
the  clause  of  reputed  ownership  («?).  A  person  having  three  ^"»*«**- 
bills  of  exchange,  applied  to  a  country  banker,  with  whom  he 
had  had  no  previous  dealings,  to  give  for  them  a  bill  on  London 
for  the  same  amount ;  and  the  bill  given  by  the  banker  was 
afterwards  dishonoured : — held,  that  this  was  a  complete  ex- 
change of  securities,  and  that  trover  would  not  lie  for  the 
three  bills  of  exchange ;  and  that  if  the  exchange  had  not 
been  eompletey  still  that,  the  banker  having  become  a  bank- 
rupt, and  the  three  bills  having  come  to  the  possession  of 
his  assignees,  must  he  considered  as  goods  and  chattels  in 
the  order  and  disposition  of  the  bankrupt^  at  the  time  of 
the  bankruptcy^  within  the  meaning  of  the  Bankrupt  Act, 
*\  These  bills,"  says  Abbott,  C.  J.,  ^'  being  negotiable  secu- 
rities, of  which  the  bankrupts  might  dispose,  and  having 
remained  in  their  possession  till  the  time  of  the  bankruptcy, 
and  so  come  to  their  assignees,  are,  in  my  opinion^  within 
the  operation  of  the  statute.  It  has  been  held  that  debts 
are  within  the  statute ;  if  so,  a  fortiori^  bills  of  exchange 
must  be"  (e). 


(a)  Belehsr  y.  Bellamy,  17  L.  J., 
Exch.  219 ;  2  Exch.  808,  8.  C. 
See  Brewin  v.  8h4)rtf  5  £.  &  B. 
227;  24  L.  J.,  Q.  B.  297,  S.  C. 

(jb)  SeidJop  T.  Campbell,  1  Sch. 
&  Lef.  836,  and  Load  y.  Qre&n, 
15  M.  &  W.  216;  Hamilton  y. 
Bellj  10  Exch.  545. 

(0)  Belcher  t.  Camphelly  8  Q. 


!i 


B.  1. 

'rf)  12  &  13  Vict  c  106,  8. 125. 

[d)  Sbmblonfer  v.  Proud,  2  B. 
&  Aid.  827.  SeeBrysonY.Wylie, 
1  B.  &  P.  88,  n.  As  to  accom- 
modaticai  billn  in  the  hands  of  the 
party  for  whose  acconunodation 
thej  were  accepted,  see  WiUlaoe 
Y.  Hardaere,  1  Camp.  46. 
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Blllf  tn  the  handi 
of  an  agent, 
factor  or  banker 
beoomlng  bank- 
mptf  do  not  pass 
to  his  anignees. 


But  a  bill  or  note  in  liie  hands  of  an  agent  for  a  specific 
purpose  does  not  pass  to  his  assignees  hj  reputed  owner- 
ship (/). 

Bills  remitted  to  an  agent  as  a  factor  or  banker,  and 
entered  short  while  unpaid,  or  paid  in  generally,  for  the 
amount  to  be  received  {g)  hj  such  banker,  or  for  anj  other 
specific  purpose  (A),  and  not  discounted  or  treated  as  cash, 
are  considered  as  still  in  the  possession  of  the  principal ;  and, 
therefore,  in  case  of  the  bankruptcy  of  such  agent,  banker 
or  factor,  thej  do  not  pass  to  his  assignees,  but  must  be  re- 
turned to  the  principal,  subject  to  such  lien  as  the  agent 
may  have  upon  them.  **  Every  man,**  says  Lord  EUen- 
borough,  '^who  pays  bills  not  due  into  the  hands  of  lus 
banker,  places  them*  there,  as  in  the  hands  of  his  agent  to 
obtain  payment  of  them  when  due.  If  the  banker  discount 
the  bill,  or  advance  money  upon  the  credit  of  it,  that  alters 
the  case,  he  then  acquires  the  entire  property  In  it,  or  has  a 
lien  on  it,  pro  tantc^  for  his  advance"  (i). 

And  the  law  is  the  same  though  the  amount  of  the  bills 
be  entered  by  the  banker  in  the  cash  column  of  the  ledger 
and  pass-book,  and  though  the  banker  pay  them  away  or 
discount  them  at  his  discretion. 

A  customer  was  in  the  habit  of  indorsing  and  paying  into 
his  banker's  hands  bills  not  due,  which,  if  approved,  were 
immediately  entered  as  bills  to  his  credit,  to  the  full  amount : 
and  he  was  then  at  liberty  to  draw  for  that  amount  by  checks 
on  the  bank.  The  customer  was  charged  with  interest  upon 
all  cash  payments  to  him,  from  the  time  when  made,  fttid 
upon  all  payments  by  bills  from  the  time  when  they  were 
due  and  paid,  and  had  credit  for  interest  upon  cash  paid 
into  the  bank  from  the  time  of  the  payment,  and  upon  bills 
paid  in  from  the  time  when  the  amount  of  them  was  received. 
The  bankers  paid  away  such  bills  to  their  customers  as  they 


(/)  Bruce  v.  Hnrly,  1  Stark. 
28;  Belcher  v.  Camphetl,  8  Q.  B. 
1 ;  Bee  Ibek  y.  HoUingwortk,  5 
T.  R.  215. 

(j)  See  Jomhart  t.  WooUett, 
2  M.  &  C.  389 ;  Bsb  parte  Edr- 
ma^dSf  ILL.  J.,  Bank.  86. 

(h)  Belcher  y.  Campbell^  8  Q. 
B.  11. 

(i)  OUci  y.  PerUm^  9  East, 
12  ;  see  Eos  parte  Btwute,  1  Atk. 
232;  2  Yea.  sen.  682,  S.  C.| 
i^inok  y.  Waller,  2  W.  Bl.  1154  ; 
Bolton  y.  Puller^  1  B.  &  P.  639; 


Bso  parte  Sarpeant,  I  Boae,  158; 
Ex  parte  Sellers,  18  Vea.  229, 
S.  r.;  JSw  parte  Pease,  1  Rose, 
232;  Ex  parte  Wakefield  Bank, 

1  Rose,  242  ;  Carstairs  y.  Bates^ 
3  Camp.  301 ;  Ex  parte  3P6fae, 

2  Roae,  376  ;  Ex  parte  The  Leedi 
Bank,  1  Rose,  254 ;  19  Yes.  25, 
S.  C. ;  Ex  parte  BovBton,  17  Yea. 
426  ;  1  Rose,  15,  8.  C;  Exparte 
Buchanan,  1  Rose,  280;  2  Roae, 
162 ;  Ex  parte  Waring,  2  Roae^ 
182. 


*^ 
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thought  fit    The  bonkers  haying  hecome  bankrupts,  it  was      chapteb 

held,  that  the  customer  might  maintain  trover  against  their        ^"^^^'' 

assignees  for  bills  paid  in  by  him,  and  remaining  in  specie 
in  their  hands,  the  cash  balance,  independently  of  the  bills, 
being  in  favour  of  the  customer  at  the  time  of  the  bank* 
raptcy ;  Bayley,  J.,  observing,  "  It  has  been  argued  for  the 
defendants,  that  we  must  infer  an  i^reement  to  have  been 
made  between  the  banker  and  his  customer,  thaty  aa  soon  as 
bills  reached  the  hands  of  the  banker,  the  property  should 
be  changed.  Undoubtedly,  if  there  were  any  such  bargain^ 
the  defendants  would  be  entitled  to  our  judgment;  but  if 
there  be  no  such  bargain,  then  the  case  of  customer  and 
banker  resembles  that  of  principal  and  Bictor ;  and  the  bills 
remaining  in  the  banker's  hands  in  specie,  will,  notwith* 
standing  the  bankruptcy  of  the  banker,  continue  the  pro- 
perty of  the  customer.  Though  the  amount  of  the  bills  was 
carried  into  the  cash  column,  it  does  not  follow  that  the 
customer  assented  to  their  being  considered  as  cash''  (j)» 
The  assignees  may  be  restrained  by  iig  unction  fit>m  nego- 
tiating the  bills  (k). 

When  and  to  what  extent  securities  in  the  hands  of  im  deposited 
acceptor  who  afterwards  becomes  bankrupt  are  available  in  secusitieb. 
favour  of  the  holder  of  the  bill  is  a  question  involving  many  2!?beneflto? ^ 
difficulties,  and  it  has  accordingly  given  occasion  to  much  •ecuritytnthe 

discussion.  mXr!^'^' 

These  questions  can  seldom  arise,  except  when  both  drawer 
and  acceptor  are  insolvent^  for  it  is  a  matter  of  indifference 
to  the  bill  hdder  from  what  parties  or  funds  he  receives  pay- 
ment (/J. 

The  general  rule  of  law,  as  established  by  recent  decisions,  Hoider'B  ri^t  to 
seems  to  be,  that  when  both  the  drawer  and  the  acceptor  of  JJSJJJa  ^X* 
a  bill  become  bankrupt,  and  bills,  securities  or  funds  have  «oceptoc 
been  remitted  by  the  drawer  to  the  acceptor,  and  specifically 
appropriated  to  cover  the  acceptor's  liability  on  his  acceptance, 
the  holder  of  the  bill  may  avail  himself  of  them ;  they  do 
not  belong  to  the  acceptor's  general  creditors,  and  do  not  pass 
to  his  assignees  or  trustee  in  bankruptcy. 


(J)  Thompttm  r.  Oil^,  2  B.  & 
a  422 ;  8  Dowl.  &  R.  788,  8.  C; 
Ex  parte  Barkmorth,  27  L.  J., 
Bank.  6. 

(ft)  The  sfaare  of  a  dormant 
trading  partner  is  not,  as  we  hare 
seen,  in  the  order  and  disposition 
of  his  co-partner  within  the  sta- 
tate.  Ex  parte  JomharttCox, Yie^ 
C,  Dec.  1896 ;  Reynolds  v.  Bow- 


ley,  in  error,  2  L.  R.,  Q.  B.  4T4. 

(/)  The  original  and  leading 
case  on  the  subject  is  Boo  parte 
Waring^  19  Yes.  846,  the  oompli* 
cated  facts  of  that  case,  ao  f ar  as 
they  are  material  to  the  qnesdon 
now  nnder  consideration,  are 
clearly  stated  by  the  Master  of  the 
Rolls  in  NiBW  Zealand  Banking 
Company f  4  Law  Rep.,  Eq.  26. 
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rAPTEB         Although  this  principle  applies  most  fluently  in  the 
*^^^        case  of  actual  bankruptcy,  yet  it  is  not  esseDtial  to  ila  appli- 
cation that  the    insolvencj   ehonld    have    been  judiciail; 
ascertained  bj  on  adjudication  in  baakruptcf.     It  is  enough 
if  ^e  parties  are  practically  ineolveat(ji). 

'iJ^i:^  Where  tlie  customer  of  a  banker  had  lodged  a  som  of 
uiird  money  with  a  bank  to  meet  an  acceptance,  and  the  acceptor 
failed  before  its  maturity,  it  was  held  that  at  law  the  drawer 
could  not  maintain  an  action  against  the  banker,  there 
having  been  no  privity  of  contract  between  him  and  the 
banker  (A),  And  a  similar  case  (t),  the  Vice-Chancellor 
followed  die  law,  and  held  there  was  no  equity  in  favour 
of  the  drawer. 

iirtghi  to        The  acceptor's  right  to  the  benefit  of  a  gnarantee  given  to 
tM;  him  is  not  transferred  to  a  holder  of  the  bill  (A)  unless  the 

guarantee  be  given  for  the  purpose  of  being  exhibited  to 

other  parties  (l). 

mtvT*        ^^  ^^  holder  of  a  bill  of  exchange,  in  which  he  has  a 
(r.  beneficial   iuterest,  become  bankrupt,  the   property  in  the 

bill  vests,  from  the  time  of  the  act  of  bankruptcy  (nt),  in  his 

assigDees,  and  they  most  indorse  (n). 

the  Mull-        But  as,  in  general,  property,  in  which  a  bankrupt  has  no 

uinuLae.    ^g^^^^^j  interest,  does  not  pass  to  his  assignees:  he  may, 

atW  an  act  of  bankruptcy,  indorse  a  bill  accepted  for  his 

accommodation,  so  as  to  convey  to  bis  indorsee  a  right  of 

action  against  the  accommodation  acceptor  (0). 

ii'?"t        ^"'' ''"  ^^  money  were  received  by  the  creditor  before 

u  i«y.    the  commission  issued,  then  ui  indorsement  by  the  bankrupt 

would,  nnder  the  late  Oeneral  Bankrupt  Act,  have  beea 

protected  as  a  payment  by  the  bankrupt  {p).    "There  is  no 

■/icA^ ,       (g)  Penlei  v.  SargreoMt,  3  of  bankraptc/, 

De  a.,  M.  S  G.  *Sa  V^  (m)  iSniart^  v.  MartluiU,  2 

(A)  ateor«  T.  Bnthell,  27  L.  J.,  H.  Bl.  335 ;  Thomaton  t.  frgra, 

Exch.  e.    fiee  Farley  t.  'ntmer,  10  East,  IIS  ;  but  see  now  2  &  3 

"«  L.  J„  Chan.  710.  Vict  c.  Z9,  and  12  &  18  Vict  c 

(i)  BUI  r.  Reydt,  6  L.  J.,  £q.  106,  b.  133. 

!<«.  (n)  Arden  j.  Watkint,  3  East, 


/Z^'. 


(i)  Ex  parte  Stephen*,  S  CiM.  317  j     Wallaee  t.   Sardacrt, 

.pp.  477.  Camp.  15 ;  SamtbiyttiHn  t.  Caior, 

(0  In  re  Agra  and  Matter-  1  Stark.  228. 

matt't  Sank,  3  Cha.  App.  756.  ( jr)  6  Geo.  4,  &  IG,  s.  82  j  and 

(»)  Sabjcct  of  conrse  to  tlie  also  nnder  2  &  8  VicU  c  29,  and 

proTisioaa  as  to  Dodce  of  the  act  IS  &  IS  Vict,  c  106,  s.  133. 


"•^■^^IWPi"^ 
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difference,"  says  the  Lord  Chancellor,  "between  Ka  actual       ^xJ^i*^ 

payment  of  money  in  satisfaction  of  a  debt,  and  indorsing  '■■ — 

bills  of  exchange,  provided  the  money  was  received  on  them 
before  the  commission  of  bankruptcy  issued ;  for  I  should 
take  that  only  as  a  medium  of  payment,  and  no  more ;  other- 
wise it  would  be  very  hard"  (q).  And  it  has  been  held,  that 
if  a  bill  of  exchange  be  indorsed  in  payment  of  goods  soldy 
it  will  be  a  payment  within  the  statute,  though  the  bill  be 
not  paid  till  after  the  issuing  of  the  commissioo,  provided  it 
be  paid  when  due  (r). 

The  distinction  between  a  pajrment  in  money  and  a  pay- 
ment or  satisfaction  by  bills,  is,  however,  at  this  day,  of  less 
moment,  since  now  not  only  payments,  but  all  contracts, 
dealings  and  transactions  with  a  bankrupt,  without  notice  of 
an  act  of  bankruptcy  available  for  adjudication,  are  pro- 
tected («). 

Where  a  negotiable  iustrument  is  given  to  the  bankrupt  Tmnsfer  to  a 
after  his  bankruptcy,  the  bankrupt  has  the  property  in  it,  ^'•^'^^p'' 
unless  the  assignees  choose  to  interfere  {t). 

If  a  man  already  bankrupt  be  payee  of  a  negotiable  bill  or  when  hia  capa- 
note,  the  acceptor  or  maker  cannot  dispute  the  payee's  ^^^J"  ~J«»*i'«*- 
capacity  to  indorse  (u). 

The  former  certificate  or  present  order  of  discharge  of  the  bui  or  note  for 
bankrupt  discharges  him  from  all  debts  due  when  he  became  ^"l^J^  or*Jrder 
bankrupt,  aud  from  all  claims  and  demands  proveable  under  of  discbarge. 
the  bai^ruptcy  (or).    And  an  agreement  to  pay  a  debt  from 
which  the  bankrupt  has  been  so  discharged,  was  formerly 
void,  unless  in  writing  and  signed  {y).     But  an  absolute 
written  and  signed  promise  personally  to  pay,  bound,  whe- 
ther given  before  or  after  certificate  {z).    But  a  subsequent 
contract  to  pay  was  afterwards  by  the  24  &  26  Vict.  c.  134, 

(^)  Ha/nHm   v.   PenfoU^   2  C.  298  ;  8  Dowl.  &  R.  584. 

Yes.  sen.  550.  (u)  Drayton  y.  Dale,  2  B.  &  C. 

(r)  Wilkins  v.  Quey,  7  T.  R.  293 ;  Pitt  v.  Ckappelow,  8  M.  & 

711 ;  Bayly  y.  Schofield,  1  M.  &  W.  616  ;   Braithwaite  v.   Oa^ 

SeL  388;  see  Buhop  v.  Oram-  diner,  8   Q.   B.  473.     See  the 

thay,  3  B.  &  C.  415  ;  5  BowL  &  Chapter  on  AccEPTAlfCE. 

R.  279.  (»)  12   &  13  Vict.  c.  106,  s. 

(«)  12  &  13  Vict  c.  106,  8. 133.  200,  repealed  and  re-enacted  by 

This  act  is  now  repealed,  bnt  the  82  &  38  Vict  c.  71,  s.  49. 

new  statute  32  &  88  Vict,  c  71, '  (y)  6  Geo.  4,  c.  16,  s.  181. 

s.  94,  contains  the  proyision  in  (z)  XirkpatHok  y.  Hiittersall, 

the  text  13  M.  &  W.  766  ;  Lobb  v.  Stan-' 

(t)  Drayton  v.  DaUf  2  B.  &  Z^y,  5  Q.  B.  574. 

B.  H  H 
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s.  164,  avoided  (a).    Th&t  act,  however,  ie  now  repealed  m 
toto  by  32  &  33  Vict.  c.  83. 


F&AXTDULENT  Until  the  6  Greo.  4,  c.  16,  s.  3,  fraudulent  preference 
PBEFSBENCE.    (oxcopt  bj  deed)  was  not  prohibited  bj  any  statute,  but  was 

void  as  a  fraud  on  the  Bankrupt  Laws  (6).  If  by  deed,  ift 
was  an  act  of  bankruptcy  (c).  • 

Afterwards  by  the  6  Geo.  4,  c.  16,  s.  3,  repealed  and  re- 
enacted  by  the  12  &  13  Vict.  c.  106,  s.  67,  every  fraudulent 
conveyance  or  transfer,  whether  of  real  property  or  chattels, 
(though  not  by  deed)  was  erected  into  an  act  of  bankruptcy. 
And  a  bill  of  exchange  has  been  decided  to  be  a  chattel 
within  this,  as  well  as  within  other  sections  of  the  former 
Bankrupt  Acts  {d).  The  recent  act  32  &  33  Vict.  c.  71, 
ss.  1  and  6,  erects  any  fraudulent  conveyance  of  property 
of  any  kind  into  an  act  of  bankruptcy. 

To  have  been  invalid  as  a  fraudulent  preference,  a  transfer 
or  payment  must  have  been  spontaneous,  and  not  at  the  in- 
stance or  importunity  of  the  creditor  {e) ;  it  must  have  been 
with  the  intention  of  giving  the  creditor  an  unfair  advan- 
tage, and  not  in  the  usual  course  of  business  (/ ) ;  it  must 
have  been  in  contemplation  of  bankruptcy  as  a  probable 
event  (^). 

But  money  was  not,  perhaps,  a  chattel  within  the  former 
statutes,  and  therefore  the  payment  of  money,  by  way  of 
fraudulent  preference  to  a  creditor,  may  have  been  only  a 
void  payment  (A). 


(a)  24  &  25  Vict  c.  184,  b. 
164. 

(b)  Martin  v.  PewtreUy  4 
Burr.  2477. 

(c)  1  Jac  1,  c.  15,  B.  2 ;  Bevan 
V.  mmn^  9  Bing.  107  ;  2  Moo.  & 
Sc.  132. 

(d)  Gumming T. Baity, ^'Bms. 
868;  4  Mooro  &  F.  36,  S.  C. 
QwBre,  as  to  a  conntry  bank  note. 
Oa.rr  t.  Burdin,  1  C,  Mi  &  R. 
782 ;   6  Tyrw.  309,  S.  C.     See 

pOBt 

(e)  Hogg  t.  Baker,  4  M.  &  W. 
848;  Brown  y.  Xemptonf  19  L. 
J.,  C.  P.  169  ;  Straehan  v.  Bar^ 
ion,  25  L.  J.,  Exch.  182. 

(/)  Bugtr,C}ooper,CQmp,Q29, 
(g)  Poland  t.  Qlgnn,  4  Bing. 

22,  n.;  12  Moo.  109,  n.,  8.  C.    £i 

Morgan  ▼.  Brundrett,  5  B.  8s  Ad. 

889  ;  2  Nev.  &  M.  280,  S.  C,  Mr. 

Justice  Farke  said  tliat  the  eaaes 


on  this  subject  had  gone  too  far, 
and  that  actual  bankmptcj  and 
not  mere  insolTencj  must  haT6 
been  contemplated  to  make  tho 
preference  frandnlent  And  see 
Atkinsan  y.  Brindall,  2  Bing.  N. 
C.  226  ;  2  Scott,  369,  S.  C.  But 
Bee  Aldred  t.  Conttahle^  4  Q.  B. 
674.jp 

(h)  Bevan  v.  ITunn,  9  Bing. 
107;  2  Moore  &  S.  182,  S.  C; 
A  bell  y.  DanieU,  M.  &  M.  370 ; 
bat  see  Ex  pa/rte  Simpson,  1  De 
Gex,  9  ;  also  Cannan  v.  Wood,  2 
M.  &  W.  467.  If  A.  &  B.  are 
both  creditors  for  the  same  debty 
a  payment  to  A.,  with  the  inten- 
tion of  serying  B.,  is  not  a  frand- 
nlent preference  of  A.  Abbott  r. 
Pomfret,  1  Bing.  N.  C.  462;  1 
Scott,  470  ;  1  lodges,  24,  &  C; 
see  Reg.  r.  Badley,  18  L.  J.,  M.^ 

c.  184.  i^Ui£r^  ^>*< 
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X^jifc. /J^t^-^^  -^ 


A  voluntary  transfer,  without  consideration,  hj  a  bankrupt, 
being  at  the  time  insolvent,  of  land,  chattels,  bills,  bonds  or 
notes  or  debts,  was  avoided  by  the  12  &  13  Vict.  c.  106,  s.  voluntaey 
126,  now  repealed.  A  gift  of  money  was  nofc,  it  seems,  transfer. 
within  this  section  (t) ;  but  if  the  money  were  given  with, 
a  fraudulent  intent,  the  payment  was  void  and  the  money 
recoverable. 

But  now  by  the  existing  act,  32  &  33  Vict.  c.  71,  b.  92, 
every  transfer  of  property,  or  charge  thereon,  every  payment 
made,  every  obligation  incurred,  and  every  judicial  pro* 
ceeding  taken  or  suffered  by  a  person  unable  to  pay  his  debts    /  /p  /C£t^  Z7^ 
as  they  become  due,  out  of  his  own  mcHiies,  in  favour  of  any  ^    \p  £^^;JS^ 

creditor  with  a  view  of  giving  preference,  is,  if  the  party  so    ^*Vtl*y^  1^  c^trt^ 
dealing  become  a  bankrupt  within  three  months  afterwards^  /^^^^^^-^^  ^'^^  ,,--3e^ 
void  as  against  his  trustee  in  bankruptcv^  A^t4^^^^^^^    i^"^^ 

The  existing  law  relating  to  the  discharge  from  their  discharge  j^r7>**-*t 
debts  and  engagements  of  insolvent  debtors,  whether  traders  ^^  iNS0LVEiw^|^^^^_^r---- 
or  not,  now  depends  on  the  enactments  of  the  statute  32  &.  ^^^^ohs.       ^.^c-^*^  • 
33  Vict.  c.  71. 

But  as  that  Act  of  Parliament  does  not  affect  rights  which, 
have  arisen  under  the  repealed  acts,  and  as  some  decisions 
on  the  repealed  acts  may  guide  in  the  construction  o£ 
existing  enactments,  it  will  still  be  useful  to  consider  the 
former  acts  very  briefly. 

The  principal  acts  recently  in  force  for  the  relief  of  in-.  Acta  ncentij 
solvent  debtors  were  the  1  &  2  Vict  c.  1 10,  amended  by  the  *°  ^"^• 
2  &  3  Vict  c.  39  (A). 

The  last  general  act  for  this  purpose,  before  the  1  &  2 
Vict  c.  110,  was  the  7  Geo.  4,  c.  57,  most  of  the  provisions 
in  which  act  were  re-enactod  by  the  1  &  2  Vict.  c.  110,. 
without  alteration,  so  that  the  decisions  on  the  earlier  statutes 
are,  for  the  most  part,  applicable  to  the  latter  one  (/). 


(i)  JSjensington  y.  Ckanttery  2 
M.  &  S.  36 ;  Ex  parte  Short  land, 
7  Ves.  88 ;  Ux  parte  Sharratt,  2 
Boee,  384 ;  Alell  v.  Da^ieU,  M. 
&  M.  370. 

(*)  By  the  10  &  11  Vict,  c 
102,  jarisdictioQ  in  matters  of  in- 
aolvency  was  transferred  from 
the  Court  of  Bankmpcy  to  the 
Court  for  the  Relief  of  Insolvent 
Debtors ;  and  the  jurisdiction  of 
both  Courts  was  in  cases  of  insol- 
vency, more  than  twenty  miles 
from     London,    y^IM    in    the 


County  Court  judges. 

il)  The  6  &  6  Vict  c.  116,  ef- 
fected a  most  important  alteration 
in  the  law,  enacting  that  any  per- 
son, not  being  a  trader,  and  any 
trader  owing  less  than  3002.,  might 
petition  the  Court  of  Bankruptcy, 
tor  protection  from  process,  ed- 
though  he  had  not  been  to  prison. 
The  act  was  amended  by  the  7  & 
8  Vict.  c.  96,  and  the  12  &  13 
Vict.  c.  106,  which  enabled  an  in- 
solvent trader  to  petition  for  pro- 
tection, 88.  211  to  223.    See  OS  to 


nu2 
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Their  general 
object  In  regard 
to  bills  and  notes. 


The  object  of  the  act  1  &  2  Vict.  c.  110,  was  to  discharge 
the  insolvent's  person  from  all  his  debts  on  bills  or  notes 
mentioned  in  his  schedule,  whether  the  persons  to  whom 
those  debts  may  have  become  due  be  named  in  the  schedule 
or  not,  provided  there  were  no  fraudulent  or  intentional  mis- 
description or  concealment.  The  act  (m ),  therefore,  expressly 
discharged  the  insolvent  from  the  claims  of  all  persons  not 
known  to  him  at  the  time  of  the  adjudication,  who  might  be 
indorsees  or  holders  of  any  negotiable  security  set  forth  ia 
the  schedule. 


Their  diect  on 
the  liability  of 
the  insolvent  to 
holders  of  a  ne- 
gotiable instm- 
ment. 


Under  the  Lords'  Act,  32  'Geo.  2,  c.  28,  repealed  by  1  & 
2  Vict  c.  110,  s.  119  (n),  it  was  held  that,  where  the  in- 
dorsee of  a  bill  sued  the  acceptor,  and  charged  him  in  exe- 
cution, and  the  acceptor  obtained  his  discharge  under  the 
Lords'  Act,  and  the  indorsee  then  sued  the  drawer,  who, 
after  paying  the  bill,  sued  the  acceptor  and  charged  him  in 
execution  again,  that  the  acceptor  was  not  discharged, 
because  the  first  execution  was  not  a  satis&ction  as  between 
the  drawer  and  acceptor  (o).  This  decision,  however,  pro- 
ceeded on  the  limited  scope  of  the  Lords'  Act,  which  only 
proposed  to  discharge  a  prisoner  from  gaol  as  to  a  parti- 
cular pressing  creditor,  and  not,  like  the  acts  for  the  relief  of 
the  insolvent  debtor,  to  discharge  him  from  all  his  debts  and 
liabilities.  Therefore,  a  discharge  by  the  Court  for  the 
Relief  of  Insolvent  Debtors  had  a  much  more  extensive 
effect  An  insolvent  acceptor  inserted  in  his  schedule  the 
name  of  the  indorsee,  but  not  of  the  drawer  of  the  bill,  and 
was  discharged ;  afterwards  the  drawer  took  up  the  bill  and 
sued  the  insolvent,  who  pleaded  his  discharge.  It  was  held 
that  the  defendant  was  discharged  (p).  It  is  conceived  that 
a  debtor  discharged  by  the  Court  for  the  Relief  of  Insolvent 
Debtors,  from  a  bill  which  is  at  maturity,  is  discharged,  not 
only  as  against  the  holder  at  the  time  of  his  schedule,  but  as 
against  all  subsequent  transferees,  and  all  parties  who  maj 
take  up  the  bill  {p). 


the  7  &  8  Vict.  c.  96,  the  case  of 
Phillips  V.  Piokford,  19  L.  J. 
171  ;  and  as  to  12  &  13  Vict.  c. 
106,  88.  211  and  216,  Letfy  y. 
HoTTie,  19  L.  J.,  ExdL  260; 
6  Exch.  257,  S.  C. ;  Alcard  t. 
Wesson,  7  Exch.  768 ;  8  Exch. 
260,  in  error. 

(w)  1  &  2  Vict  c.  110,  B.  76. 
See  Litton  v.  Daltan,  T.  T.  1864, 
C.P. 


(n)  The  repeal  of  a  repealing 
statute  does  not  now  reviye  the 
statute  first  repealed,  13  &  14 
Vict.  c.  21.  B.  6. 

(o)  M' Donald  r,  Bovington,  4 
T.  R.  825  ;  and  see  the  decisions 
on  49  Geo.  3,  c.  115;  Ln^as  ▼. 
Winton,  2  Camp.  443;  Simpson 
T.  Pogson,  8  Dow.  &  B.  667. 

(p)  BoydeU  v.  ChampneySf  2 
M.  &  W.  438. 
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Where  there  were  two  joint  makers  of  a  promissory  note,       chapteb 
the  one  a  principal  and  the  other  a  surety,  and  the  principal        ^"^^^^ 
had  been  discharged  by  the  Court  for  the  Relief  of  Insolvent  Effect  of  dia- 
Debtors,  and  the  surety  was  obliged  to  pay  the  note,  the  ^*S?niAen  of** 
surety  might  sue  the  principal   notwithstanding  his   dis-  anote. 
charge  {q). 

The  debt  must  have  been  properly  described  in  the  sche- 
dule (r). 

If  the  bill  were  substantial! v  described  in  the  schedule,  Descnpuonof 
an  unintentional  mistake  or  defect  in  the  description,  either  Se  SohednS^*  *° 
of  the  bill  or  of  the  parties  to  it,  would  not  prejudice  the  in- 
solvent {s). 

Bat  if  the  insolvent  had  wilfully  omitted  the  name  of  an 
indorsee  or  holder,  known  by  the  insolvent  to  be  so,  he  was 
not  discharged  {t). 

If  the  debt  only  be  mentioned  in  the  schedule,  the  debtor 
was  not  discharged  from  the  bill.  The  bill  or  note  should 
have  been  mentioned,  and  the  name  of  the  holder  also,  or 
else  it  should  have  been  stated  that  the  holder,  was  not 
known  to  the  insolvent  («).    But  if  the  name  were  in  &ct  » 

not  known,  it  was  enough  to  mention  the  bill  {x). 

And  if  by  mistake  the  debt  had  been  stated  to  be  3/.  when 
it  should  be  7/.,  as  the  consequence  was  to  deprive  the  cre- 
ditor of  the  benefit  of  the  notice  to  creditors  for  5/.  and 
upwards,  the  debtor  was  not  discharged  (y). 

A  notice  to  the  creditor  of  the  filing  of  the  insolvent's  Notice  to  the 

creditor. 


(^)  Powell  T.  Etison,  8  Bing. 
28;  IM.  &  Sco.  68,  S.  C. 

(r)  1  &  2  Vict.  c.  110,  88.  69 
and  93  ;  Franklin  y.  Bee»ltsy,  28 
L.  J.,  Q.  B.  161. 

(«)  fbrman  y.  Drem^  4  B.  &  C. 
15  ;  6  D.  &  R.  75, 8.  C. ;  Woody. 
Jowetty  4  B.  &  C.  20,  n. ;  Reeves 
V.  Lamberty  ibid.  21 4;  Nias  v. 
Nioholsony  R  &  M.  322 ;  2  C.  & 
P.  120, 8.  C. ;  Levy  v.  Dolbell,  M. 
&  M.  202;  Boy  dell  v.  Champneys, 
2  M.  &  W.  433;  Eoitwood  t. 
Bronmy  R.  &  M.  312 ;  Cox  v. 
Mead,  ibid.  199  ;  1  C.  &  F.  602, 
8.  C;  Sharp  t.  G^e,  4  C.  &  P. 
811 ;  Symoiu  t.  Jfay,  6  Excb. 
707  ;  Momellio  v.  Halaglum^  30 
L.  J.,  Exch.  281 ;  1  E.,  B.  &  8. 
279.  Bat  see  Tinney  v.  Ceeily  26 
L.    J.,    C.    P.    58 ;  Reeves   ▼. 


Machayy  C  P.,  Mich.  1861. 

(^)  Ptigh  V.  Uookhaniy  5  C.  & 
P.  876  ;  LewU  v.  Mason,  4  C.  & 
P.  322. 

(u)  Beck  y.  Beverley y  11  M.  & 
W.  845  ;  Tyers  y.  Stunty  7  8cott, 
849 ;  Leonard  y.  Baker,  15  M.  & 
W.  202  ;  Chambers  v.  Smithy  11 
C.  B.  858 ;  Kemp  y.  Murry,  11 
Exch.  47;  Symonds  y.  May,  6 
Exch.  707  ;  Romellio  y,  Halag^ 
han,  1  £.,  B.  &  8.  279. 

{or)  Booth  y.  Coldman,  28  L. 
J.,  Q.  B.  187 ;  1  E.  &  E.  414,  8. 
C. 

(y)  Hoyles  v.  Blore,  14  M.  & 
W.  387.  The  expression  "debts 
grofving  due,**  onl^  applies  to 
debts  already  ascertainea,  though 
payable  at  a  fntore  day ;  SkeUon 
y.  ^oM,  2  Exch  281. 
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Effect  of  the  In- 
solvent's dis- 
charge on  the 
liability  of  other 
persons  to  the 
holder. 
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petition  and  schedule,  was  not  a  condition  precedent  to  his 
discharge,  for  the  notice  was  the  act  of  the  Court  (z). 

A  discharge  by  the  Court  for  the  Relief  of  Insolvent 
-Debtors,  though  it  discharged  the  person  of  the  insolvent 
from  liability,  was  no  discharge  of  other  parties  to  the  bill, 
-except  to  the  amount  of  the  sum  received  bj  the  holder  from 
the  insolvent's  estate. 


Efltet  of  a  bill  oir 
note  given  for  the 
debt  from  which 
the  Insolvent  has 
been  discharged. 


Of  a  bill  or  note 
given  to  prevent 
opposition. 


Effect  of  vesting 
order. 


The  act  1  &  2  Vict.  c.  110,  s.  91,  avoided  any  new  con- 
tract or  security  for  payment  of  a  debt  from  which  the 
insolvent  had  been  discharged  under  the  act ;  therefore,  a  bill 
or  note  for  a  debt  from  which  the  insolvent  had  obtained  his 
discharge,  was  as  to  that  debt  void,  and  void  notwithstanding 
that  the  bill  or  note  had  been  made  on  some  additional  and 
good  consideration  (a). 

But  it  had  been  held  that  an  innocent  indorsee,  for  value 
without  notice,  before  maturity  of  the  instrument,  could,  not- 
withstanding, recover  on  such  a  note  (5). 

And  a  bill  accepted  partly  for  a  debt  from  which  the 
acceptor  had  been  discharged  by  the  Insolvent  Debtors' 
Act,  and  partly  for  a  new  debt,  was  good  as  to  the  new 
debt  (c). 

A  bill  or  note  given  in  consideration  of  not  opposiug  an 
insolvent's  discharge,  or  of  withdrawing  opposition  to  it^ 
was  void,  except  in  the  hands  of  an  innocent  indorsee  for 
value  (rf). 

The  effect  of  the  vesting  order  was  to  vest  in  the  pro- 
visional assignee  all  bills  and  notes  belonging  to  the  insolvent, 
and  the  insolvent  could  not  indorse  them,  but  if  the  petition 


(2)  Held  T.  Oroft,  6  Bing.  N. 
C.  68  J  6  Scott,  770 ;  7  Dowl. 
122,  S.  C. 

(a)  Evaiu  v.  Williams,  1  C.  & 
M.  80 ;  3  Tyr.  226,  S.  C. ;  Ash- 
ley  T.  Killiek,  6  M.  &  W.  509 ; 
and  see  Kemot  v.  PUti$,  2  E.  & 
B.  421. 

{h)  Northam  v.  Zatouoke,  4  C. 
&  P.  140;  Lucas  r.  Winton,  2 
Camp.  443 ;  Simpson  v.  Pogson, 
8  Dow.  &  R.  567.  As  to  a  war- 
rant of  attorney,  see  PHlpat  v. 
Asletty  1  C,  M.  &  R.  85  ;  Best  v. 
Barker,  8  Price,  583 ;  8  Dong. 
188,  S.  C. 


(o)  Sheerman  t.  Thompson,  11 
Ad.  &  E.  1027  ;  3  Per.  &  Dav. 
656,  S.  C;  Denne  v.  Knott,  7  M. 
&  W.  143,  where  one  of  several 
defendants  has  been  discharged 
mider  the  act ;  and  see  Raynes  v. 
Jones,  9  M.  &  W.  104. 

{d)  Murray  v.  Reeves,  8  B.  & 
C.  421  ;  2  M.  &  Ry.  423,  S.  C. ; 
Rogers  v.  Kingston,  2  Bing.  441  ; 
10  Moore,  97,  S.  C. ;  Horn  y.  Ion, 
4  B.  &  Ad.  78 ;  1  N.  &  M.  627, 
S.  C;  Hall  Y.  Dyson,  21  L.  J., 
Q.  B.  224 ;  17  Q.  B.  786,  S.  0,-, 
UiUs  Y.  Mitson,  8  Exch.  751. 
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were  dismissed,  or  if  the  detaining  creditor  assented  to  the      ^-fif^^ 


discharge  of  the  insolvent  before  adjudication,  it  was  held 
by  the  Court  of  Queen's  Bench,  that  the  property  in  such 
bills  and  notes  in  the  hands  of  the  insolvent  revested  at 
once  in  him,  and  his  ability  to  indorse  returned  («).  But 
the  Court  of  Exchequer  Chamber  afterwards  held  tiiat  the 
property  did  not  so  revest  {/)• 


(e)  Orwnge  y.  TrukeU^  21  L.  (/)  Kerwii  v.  i^w,  2  Ad.  & 

J.,  Q.  B.  26  ;  2  £.  &  B.  895.  £.  406  and  421. 
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APPENDIX. 


Section  I. 
NOTAEY'S  FEES  OP  OFFICE. 

As  geHled  Jtdif  Isty  1799. 

At  a  meeting  of  several  notaries  of  the  City  of  London,  held 
at  the  Georj2:e  and  Vulture  Tavern,  in  London  aforesaid,  on 
the  Ist  of  July,  a.d.  1797,  the  following  resolutions  were 
nnanimously  agreed  to,  and  since  approved  and  confirmed 
by  the  Governor  and  Company  of  the  Bank  of  England: — 

First. — That,  from  and  after  the  fifth  day  of  the  present  montb 
of  July,  the  noting  of  all  bills  drawn  upon  or  addressed  at  the 
house  of  any  person  or  persons  residing  within  the  ancient  walls 
of  the  said  cit^  of  London  shall  be  charged  one  shilling  and  six- 
pence ;  and  without  the  said  walls,  and  not  exceeding  the  limits 
hereunder  specified,  the  sum  of  two  shillings  and  sixpence. 

Second. — For  all  bills  drawn  upon,  or  addressed  at,  the  bonse 
of  any  person  or  persons  residing  beyond  Old  or  New  Bond  Street, 
Wimpole  Street,  New  Cavendish  Street,  Upper  Mary lebone  Street, 
Howland  Street,  Lower  Gower  Street,  lower  end  of  Gray's  Inn 
Lane  (and  not  off  the  pavement),  Clerkenwell  Church,  Old  Street, 
Shorf  ditch  Church,  Brick  Lane,  St.  George's  in  the  East,  Execu- 
tion Dock,  Wapping,  Dockhead,  upper  end  of  Beruiondsey  Street 
(as  far  as  the  church),  end  of  Blackman  Street,  end  of  Great 
Surrey  Street,  Blackfriars  Road  (as  far  as  the  Circus),  Cuper's 
Bridse,  Bridge  Street,  Westminster,  Arlington  Street,  Piocaailly, 
and  Uie  like  distances,  three  shillings  and  sixpence;  and,  off  the 
pavement,  one  shilling  and  sixpence  per  mile  additional. 

Third. — For  protesting  a  bill  drawn  upon,  or  addressed  at,  the 
house  of  any  person  or  persons  residing  within  the  ancient  walls 
of  the  said  city  (including  the  stamp  duty  of  four  shillings,  and 
exclusive  of  the  charge  of  noting),  the  sum  of  six  shillings  and 
sixpence,  and  without  the  ancient  walls  of  the  said  city,  including 
the  like  stamp  duty,  and  exchisive  of  the  said  charge  of  noting, 
the  sum  of  eight  shillings,  agreeably  to  the  second  article. 

Fourth. — That  all  acts  of  honour,  within  the  ancient  walls  of 
the  city  of  London,  shall  be  chareed  the  said  sum  of  one  shilling 
and  sixpence  upon  each  bill ;  and  for  all  acts  of  honour  without 
the  ancient  walls  of  the  said  city,  to  be  regulated  agreeably  to  the 
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charge  of  noting  bills  out  of  the  city,  and  the  like  charge  for  any 
additional  demand  that  may  be  made  opon  the  said  bill,  or  when 
the  same  is  mentioned  and  inserted  in  the  answer  in  the  protest. 

Fifth. — Far  every  post,  demand,  and  act  thereof,  within  the  an- 
cient walls  of  the  said  city,  the  sum  of  two  shillings  and  sixpence ; 
and  without  the  walls  of  the  said  city,  the  sum  of  three  shillings 
and  sixpence  (provided  the  same  be  only  registered  in  the  notary's 
book) ;  and  so  in  proportion,  according  to  the  distance^  to  be  re- 
gulated agreeably  to  tne  charge  of  noting  bills. 

Sixth. — For  every  copy  of  bill  paid  in  part,  and  a  receipt  at 
foot  of  snch  copy,  shall  be  chargea  two  shillings ;  and  so  in  pro- 
portion for  every  additional  bill  so  copied  (exclusive  of  the  receipt 
stamp). 

Seventh. — For  every  duplicate  protest  of  one  bill  (including 
four  shillings  for  the  duty)  shall  be  charged  the  sum  of  seven 
shillings  and  sixpence,  and  so  in  like  proportion  of  three  shillings 
and  sixpence  (exclusive  of  the  duty)  for  every  additional  bill. 

Eighth.  — For  every  folio  of  ninety  words,  translated  from  the 
French,  Dutch,  or  Flemish,  into  Endish,  or  from  the  English  into 
French,  Dutch,  or  Flemish,  two  shillings  for  each  such  folio ;  and 
from  Italian,  Spanish,  Portuguese,  German,  Danish,  and  Swedish, 
one  shilling  and  ninepence  per  folio  of  ninety  words ;  and  from 
Latin,  two  shillings  and  sixpence  per  folio ;  and  for  attesting  the 
same  to  be  a  true  translation,  if  necessary,  seven  shillings  and  six- 
pence, exclusive  of  fees  and  stamps. 

Ninth. — ^Tbat  all  attestations  to  letters  of  attorney,  affidavits, 
&c.,  at  the  request  of  any  gentleman  in  the  law,  shall  be  charged 
seven  shillings  and  sixpence,  exclusive  of  fees,  stamps,  and  attend- 
ance. 

Tenth. — For  every  city  seal  shall  be  charged  one  guinea,  for 
one  deponent,  exclusive  of  attendance,  and  exemplification ;  and 
if  more  than  one  deponent,  ten  shillings  and  sixpence  for  each 
additional  affidavit. 

Eleventh. — For  all  notarial  copies  shall  be  charged  sixpence  per 
folio  of  seventy-two  words,  exclusive  of  attestation,  stamps,  &c 


Section  II. 

STATUTES. 

[9  &  10  Will.  3,  0.  17.] 

An  Act /or  the  better  Payment  of  Inland  Bills  of  Exchange. 

9  &  10  will.  9,        *^  Whereas  great  damages  and  other  inconveniences  do  fre- 
*'^^-  qnently  happen  in  the  course  of  trado.  and  commerce,  by  reason  of 

delays  of  jmyment,  and  other  neglects  on  inland  bills  of  exchange 
in  this  kingdom:  Be  it  therefore  enacted  by  the  king's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  the  commons,  in  this  present  Parlia- 
ment assembled,  antf  by  the  authority  of  the  same,  That  from  and 


\ 
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after  the  foar  and  twentieth  day  of  June  next,  which  shall  be  in 
the  year  one  thousand  six  hundred  and  ninety-eight,  all  and  every 
bill  or  bills  of  exchange  drawn  in,  or  dated  at  and  from,  any 
trading  city  or  town,  or  any  other  place  in  the  kingdom  of  Ens- 
land,  dominion  of  Wales,  or  town  of  Berwick  upon  Tweed,  of  the 
sum  of  five  poonds  sterling  or  upwards,  upon  any  person  or  per- 
sons of  or  in  London,  or  any  other  trading  city,  town,  or  any  other 
.place  (in  which  said  bill  or  bills  of  exchange  shall  be  acknowledged 
and  expressed  the  said  value  to  be  received),  and  is  and  shall  be 
drawn  payable  at  a  certain  number  of  days,  weeks,  or  months  after 
date  thereof,  that  from  and  after  presentation  and  acceptance  of 
the  said  bill  or  bills  of  exchange  (which  acceptance  shall  be  by 
the  underwriting  the  same  under  the  party's  hand  so  accepting^, 
and  after  the  expiration  of  three  days  after  the  said  bill  or  bills 
shall  become  due,  the  party  to  whom  the  said  bill  or  bills  are  made 
payable,  his  servant,  agent,  or  assigns,  may  and  shall  cause  the 
said  bill  or  bills  to  be  protested  by  a  notary  public,  and  in  default 
of  such  notary  public  by  any  other  substantial  person  of  the  city, 
town,  or  place,  in  the  presence  of  two  or  more  credible  witnesses, 
refusal  or  neglect  being  first  made  of  due  payment  of  the  same : 
which  protest  shall  be  made  and  written  under  a  fair  written  copy 
of  the  said  bill  of  exchange^  in  the  words  or  form  following : 

Know  all  men,  that  I,  il.  B,  on  the  day  of 

at  the  usual  place  of  abode  of  the  said  have  demanded 

payment  of  the  bill,  of  the  which  the  above  is  the  copy,  which  the 
said  did  not  pay,  wherefore  I  the  said  do  hereby 

protest  the  said  bill.    Dated  this  day  of 

II.  Which  protest  so  made  as  aforesaid  shall,  within  fourteen 
days  after  making  thereof,  be  sent,  or  otherwise  due  notice  shall 
be  given  thereof,  to  the  party  from  whom  the  said  bill  or  bills  were 
received,  who  is,  upon  producing  such  protest,  to  repay  the  said 
bill  or  bills,  together  with  all  interest  and  charges  from  the  day 
such  bill  or  bills  were  protested ;  for  which  protest  shall  be  paid  a 
sum  not  exceeding  the  sum  of  sixpence ;  and  in  default  or  neglect 
of  such  protest  made  and  sent,  or  due  notice  eiven  within  the  days 
before  limited,  the  person  so  failing  or  neglecting  thereof  is  and 
shall  be  liable  to  all  costs,  damages,  and  interest,  which  do  and 
shall  accrue  thereby. 


9&10WiU.8, 
cl7. 


BUlfl  of  exdiange 
drawn  iu  Eng- 
land, die  of  bl. 
or  npwardfl,  jmij- 
able  at  a  certain 
number  of  days, 
&C.  after  acoept- 
anoe,  and  three 
days  after  It  la 
due,  may  b«  pro- 
tested. 


Pnrthcr  provi- 
sions relating 
hereto,  8  &  4 
Anne,  c.  9,  s.  4, 
1  Salk.  181 ;  Mod. 
Cases  in  the  Law, 
80,878;  «  Mod. 
80. 


The  form  of  the 
protest. 


Protest  or  notice 
thereof  to  be 
given  in  fourteen 
days  after  made. 


And  Od.  for  the 
protest. 

In  default  of  pro- 
test made,  &c., 
person  falling 
liable  to  costs. 


III.  Provided  nevertheless,  that  in  case  any  such  inland  bill  or  biiis  lost  or  mis- 
bills  of  exchange  shall  happen  to  be  lost  or  miscarried  within  the  »rri«ti  drawer 
time  before  limited  for  payment  of  the  same,  then  the  drawer  of  *®  ^^^  another, 
the  said  bill  or  bills  is  and  shell  be  obliged  to  give  another  bill  or 
bills  of  the  same  tenor  with  those  first  given,  the  person  or  persons 
to  whom  they  are  and  shall  be  so  delivered,  giving  security,  if 
demanded,  to  the  said  drawer,  to  indemnify  him  against  all  per- 
sons whatsoever,  in  case  the  said  bill  or  bills  of  exchange,  so  alleged 
to  be  lost  or  miscarried,  shall  be  found  again. 


f. 


f 
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8  &  4  Anno,  c  9, 

8.1. 

Bee  1  Barr.  227, 
835.    This  act 
(betng  for  the 
benefit  of  oom- 
meroe)  la  libe- 
rally construed, 
8WUS.1. 


Promissory  notes 
nuy  be  assigned 
or  Indorsed,  and 
action  maintained 
thereon  as  on  in- 
land Mils  of  ex- 
change. 


[3  &  4  Anne,  c.  9,  s.  1.] 

An  Act /or  giving  like  Remedy  upon  Promissory  Notes  as 
is  now  used  upon  Bills  of  Exchange^  and  for  the  better 
Payment  of  Inland  Bills  of  Exchange, 

"  Whereas  it  hath  been  held,  that  notes  in  writing,  signed  by  the 
party  who  makes  the  same,  whereby  such  party  promises  to  pay 
unto  any  other  person,  or  his  order,  any  sum  of  money  therein  men- 
tioned, are  not  assignable  or  indorsabfe  over,  within  the  custom  of 
merchants,  to  any  other  person,  and  that  such  person  to  whom  the 
sum  of  money  mentioned  in  such  note  is  payable  cannot  mnintain 
an  action,  by  the  custom  of  merchants,  against  the  person  who  first 
made  and  signed  the  same ;  and  that  any  person  to  whom  such 
note  should  be  assigned,  signed,  indorsed  or  made  payable,  could 
not,  within  the  said  custom  of  merchants,  maintain  any  action 
upon  such  note,  against  the  person  who  iirst  drew  and  signed  the 
same :"  therefore,  to  the  intent  to  encourage  trade  and  commerce, 
which  will  be  much  advanced  if  such  notes  shall  have  the  same 
effect  as  inland  bills  of  exchange,  and  shall  be  negotiated  in  like 
manner,  be  it  enacted  by  the  queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  That  all  notes  in  writing  that,  after  the 
first  dav  of  May,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  five,  shall  be  made  and  signed  by  any  person  or  per- 
sons, body  politic  or  corporate,  or  by  the  servant  or  agent  of  any 
corporation,  banker,  goldsmith,  merchant  or  trader,  who  is  usually 
intrusted  by  him,  her  or  them,  to  sign  such  promissory  notes  for 
him,  her  or  them,  whereby  such  person  or  persons,  body  politic 
and  corporate,  his,  her  or  their  servant  or  agent,  as  aforesaid,  doth 
or  shall  promise  to  pay  to  any  other  person  or  persons,  body  politic 
and  corporate,  his,  her  or  their  order,  or  unto  bearer,  any  sum  of 
money  mentioned  in  such  note,  shall  be  taken  and  construed  to  be, 
by  virtue  thereof,  due  and  payable  to  any  such  person  or  persons, 
body  politic  and  corporate,  to  whom  the  same  is  made  payable, 
and  also  every  such  note  payable  to  any  person  or  persons,  body 
politic  and  corporate,  bis,  her  or  their  order,  shall  be  assignable 
or  indorsable  over  in  the  same  manner  as  inland  bills  of  exchange 
are  or  may  be,  according  to  the  custom  of  merchants;  and  that 
the  person  or  persons,  body  politic  and  corporate,  to  whom  such 
sum  of  money  is  or  shall  be,  by  such  note,  made  payable,  shall 
and  may  maintain  an  action  for  the  same,  in  such  manner  as  he, 
she  or  they  might  do  upon  an  inland  bill  of  exchange  made  or 
drawn  according  to  the  custom  of  merchants  against  the  person 
or  persons,  body  politic  and  corporate,  who,  or  whose  servant  or 
agent,  as  aforesaid,  signed  the  same ;  and  that  any  person  or  per- 
sons, body  politic  and  corporate,  to  whom  such  note  that  is  pay- 
able to  any  person  or  persons,  body  politic  and  corporate,  his,  her 
or  their  order,  is  indorsed  or  assigned,  or  the  money  therein  men- 
tioned ordered  to  be  paid,  by  indorsement  thereon,  shall  and  may 
maintain  his,  her  or  their  action  for  such  sum  of  money,  either 
against  the  person  or  ])er8ons,  body  politic  and  corporate,  who,  or 
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whose  servant  or  aeent,  as  aforesaid,  signed  such  note,  or  against  8  &  4  Anne,  e.  9, 
any  of  the  persons  that  indorse  the  same,  in  like  manner  as  in  cases  '•^' 

of  inland  bills  of  exchange.  And,  in  every  such  action,  the  plaintiif  Plaintiff  or  de- 
or  plain  tifis  shall  recover  his,  her  or  their  damages  and  costs  of  suit ;  J^^JJjJ^JJ^ 
and,  if  such  plaintiff  or  plaintiffs  shall  be  nonsuited,  or  a  verdict  be 
given  against  him,  her  or  them,  the  defendant  or  the  defendants  shall 
recover  his,  her  or  their  costs  against  the  plaintiff  or  plaintiffs ;  and 
every  such  plaintiff  or  plaintiffs,  defendant  or  defendants,  respec- 
tively recovering  may  sue  out  execution  for  such  damages  and  costs, 
by  capias,  fieri  jacioB  or  elegit. 


[17  Greo.  3,  c.  30,  as.  1 , 2, 4,  made  perpetual  by  27  Greo.  3,  c.  16.] 

An  Act  far  further  restraining  the  Negotiation  of 
Promissory  Notes  and  Inland  Bills  of  Exchange, 
under  a  limited  Sum,  within  that  Part  of  Great  Britain 
called  England, 

^'  Whereas,  by  a  certain  act  of  parliament,  passed  in  the  fifteenth  17  Oeo.  8,  c.  so. 
year  of  the  reign  of  his  present  majesty,  (intituled  *  An  Act  to  ig  g«o.  8  wdtodT 
restrain  the  Negotiation  of  Promissory  Notes  and  Inland  Bills  of 
Exchange,  under  a  limited  Sum,  within  that  part  of  Great  Britain 
called  England,')  all  negotiable  promissory  or  other  notes,  bills  of 
exchange  or  drafts,  or  undertakings  in  writing,  for  any  sum  of 
moneyless  than  the  sum  of  twenty  shillings  in  the  whole,  and 
issued  after  the  twenty-fourth  day  of  June,  one  thousand  seven 
hundred  and  seventy-five,  were  made  void,  and  the  publishing  or 
uttering  and  negotiating  of  any  such  notes,  bills,  drafts  or  under- 
takings, for  a  less  sum  than  twenty  shillings,  or  on  which  less  than 
that  sum  should  be  due,  was  by  the  said  act  restrained,  under  cer- 
tain penalties  or  forfeitures  therein  mentioned ;  and  all  such  notes, 
bills  of  exchange,  drafts  or  undertakings  in  writing,  as  had  issued 
before  the  said  twenty- fourth  day  of  June,  were  made  payable  upon 
demand,  and  were  directed  to  bie  recovered  in  such  manner  as  is 
therein  also  mentioned;  and  whereas  the  said  act  hath  been  at- 
tended with  very  salutary  effects,  and,  in  case  the  provisions  therein 
contained  were  extended  to  a  further  sum  (but  yet  without  prejudice 
to  the  convenience  arising  to  the  public  from  the  negotiation  of 
promissory  notes  and  inland  bills  of  exchange,  for  the  remittance  of 
money  in  discharge  of  any  balance  of  account  or  other  debt),  the 

§ood  purposes  ot  the  said  act  would  be  further  advanced  :  "  Be  it 
lerefore  enacted  by  the  king's  most  exceUent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  all  promissory  or  other  notes,  bills  of  Au  negotiable 
exchange  or  drafts,  or  undertakings  in  writing,  being  negotiable  or  J^™J^J7  °°^ 
transferable,  for  the  payment  of  twenty  shillings,  or  any  sum  of  len  £an  RTiuai 
money  above  that  sum,  and  less  than  five  pounds,  or  on  which  sp«oUy  the  name, 
twenty  shillinffs  or  above  that  sum,  and  less  than  ^ye  pounds,  shall  {^^hom^i^^k! 
remain  undischarged,  and  which  shall  be  issued  within  that  part 
of  Great  Britain  called  England,  at  any  time  after  the  first  day  of 
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signing  of  every 
such  note  and 
Indorsement  to 
be  attested  by 
one  wltnesB. 


17  oeo.  8,  c.  30.  January,  one  tfaoosand  seven  hundred  and  seventy-eight,  shall 
specify  the  names  and  places  of  abode  of  the  persons  respectively  to- 
whom,  or  to  whose  order,  the  same  shall  be  made  payable ;  and 
shall  bear  date  before  or  at  the  time  of  drawing  or  issuing  thereof,, 
and  not  on  any  dav  subsequent  thereto ;  and  shall  be  made  payable 
within  the  space  of  twenty-one  days  next  after  the  day  of  the  date 
thereof :  and  shall  not  be  transferable  or  negotiable  after  the  time 
thereby  limited  for  payment  thereof;  and  that  every  indorsement 
to  be  made  thereon  shall  be  made  before  the  expiration  of  that  time* 
and  to  bear  date  at  or  not  before  the  time  of  making  thereof;  and 
shall  specify  the  name  and  place  of  abode  of  the  person  or  persons 
to  whom,  or  to  whose  order,  the  money  contained  in  every  such 
note,  bill|  draft  or  undertaking  is  to  be  paid  ;  and  that  the  signing 
of  every  such  note,  bill,  draft  or  undertaking,  and  also  of  every 
such  indorsement,  shall  be  attested  by  one  subscribing  witness 
at  the  least ;  and  which  said  notes,  bills  of  exchange  or  drafts, 
or  ondertakings  in  writing,  may  be  made  or  drawn  in  words  to 
the  purport  or  effect  as  set  out  in  the  schedule  hereunto  annexed, 
Nos.  I.  and  II. ;  and  that  all  promissory  or  other  notes,  bills  of 
exchange  or  drafts,  or  undertakings  in  writing,  being  negotiable 
or  transferable,  for  the  payment  or  twenty  shdlin^,  or  any  sum 
of  money  above  that  sum,  and  less  than  five  pounds,  or  in  which 
twenty  shillings,  or  above  that  sum,  and  less  than  five  {>ounds, 
shall  remain  undischarged,  and  which  shall  be  issued  within  that 
part  of  Great  Britain  called  England,  at  any  time  after  the  said 
first  day  of  January,  one  thousand  seven  hundred  and  seventy- 
eight,  in  any  other  manner  than  as  aforesaid,  and  also  every 
indorsement  on  any  such  note,  bill,  draft  or  undertaking  to  be 
negotiated  under  this  act,  other  than  as  aforesaid,  shall  and  the 
same  are  hereby  declared  to  be  absolutely  void  ;  any  law,  statute, 
usage  or  custom  to  the  contrary  thereof  in  anywise  notwith- 
standing. 


Penalty. 


II.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that 
the  publishing,  uttering  or  negotiating  within  that  part  of  Great 
Britain  call^  England,  of  any  promissory  or  other  note,  bill  of 
exchange,  draft  or  undertaking  m  writing,  being  negotiable  or 
transferable,  for  twenty  shillings  or  above  that  sum,  and  less  than. 
&ve  pounds,  or  on  woich  twenty  shillings  or  above  that  sum,  and 
less  than  ^ye  pounds,  shall  remain  unaischaTgred^  and  issued  or 
made  in  any  other  manner  than  notes,  bills,  draus  or  undertakings,, 
hereby  permitted  to  be  published  or  negotiated  as  aforesaid  ;  and 
also  the  nee^otiating  of  any  such  last-mentioned  notes,  bilb,  drafts 
or  undertakings  after  the  time  appointed  for  payment  thereof,  or 
before  that  time  in  any  other  manner  than  as  aforesaid,  by  any 
act,  contrivance  or  means  whatsoever,  from  and  after  the  said  first, 
day  of  January,  one  thousand  seven  hundred  and  seventy-eight, 
shall  be,  and  the  same  is  hereby  declared  to  be,  prohibited  or  re- 
strained, under  the  like  penalties  or  forfeitures,  and  to  be  recovered 
and  applied  in  like  manner,  as  by  the  said  act  is  directed  with  re- 
spect to  the  uttering  or  publishing  or  ne^^otiating  of  notes^  bills  o£ 
exchange,  drafts  or  undertakings  in  writing,  for  any  sum  of  money 
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not  less  than  the  sum  of  twenty  sbiUingi^,  or  on  which  less  than    17  oeo.  8,  c.  so. 
that  sum  should  be  due.  


ly.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  continuBnce  of 
the  said  former,  and  also  this  present  act,  shall  continue  in  force,  ^^•nd'onn*' 
not  only  for  the  residue  of  the  term  of  five  years  in  the  said  former 
act  mentioned,  and  from  thence  to  the  end  of  the  then  next  session 
of  parliament,  but  also  for  the  further  term  of  five  years,  and  from 
thence  to  the  end  of  the  then  next  session  of  parliament. 

Schedule,  No.  I. 

[^place]    [day'\    [manth]    [year]. 
Twenty-one  days  after  date   I   promise  to  pay  to  A.  B.,  of 
[place]  y  or  his  order,  the  sum  of  for 

value  received  by 

Witness,  E.  F.  *  C.  D. 

And  the  Indorsement^  toties  qnoties. 

\day]    \month\    [year]. 
Pay  the  contents  to  G.  H.,  of  \,P^^]y  or  his  order. 

Witness,  J.  K.  A.  B. 

No.  11. 

[place]    [day]    [month]     [year]. 
Twenty-one  days  after  date  pay  to  A.  B.,  of  [  place] 

,  or  his  order,  the  sum  of  ,  value  received,  as 

advised  by 

To  E.  R,  of  [place] 

Witness,  G.  H.  C.  D. 

And  the  Indorsement,  toties  quoties. 

[day]    [month]    [year], 
Paj  the  contents  to  J.  K.,  of  [p^ce],  or  his  order. 

Witness,  L.  M.  A.  B. 


[48  Geo.  3,  c.  88,  ss.  1,  2,  3,  4.] 

An  Act  to  restrain  the  Negotiation  of  Promissory  Notes 
and  Inland  Bills  of  Exchange  under  a  Limited  Sum. 
in  England, 

'^  Whereas  various  notes,  biUs  of  exchange  and  drafts  for  money    48  o«o.  s,  c.  88. 

for  very  small  sums  have  for  some  time  past  been  circulated  or  

negotiated  in  lieu  of  cash,  within  that  part  of  Great  Britain  called' 

England,  to  the  great  prejudice  of  trade  and  public  credit,  and 

many  of  such  bills  and  drafts  being  payable  under  certain  terms 

and  restrictions,  which  the  poorer  sort  oi  manufacturers,  artificers, 

labourers,  and  others,  cannot  comply  with  otherwise  than  by  beine 

subject  to  great  extortion  and  abuse :  and  whereas  an  act  passed 

in  the  fifteenth  year  of  the  reign  of  his  present  Majesty,  intituled 

*  An  Act  to  restrain  the  Negotiation  of  Promissory  Notes  and  Inland  is  oeo.  8,c.  61, 

Bills  of  Exchange  under  a  Limited  Sum,  within  that  part  of  Great  rcpwie<L 
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48  Qeo.  8,  c.  88.  Britain  called  England/  for  preventing  the  circulating  snoh  notex 
and  drafts ;  and  whereas  doubts  have  arisen  as  to  the  power  of 
justices  of  the  peace  to  hear  and  determine  offences  under  the  said 
act,  and  it  is  therefore  expedient  that  more  effectual  provisions 
should  be  made  for  enforcing  the  provisions  of  the  said  act;"  be  it 
therefore  enacted,  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the  passing  of  this  act 
the  said  recited  act  shall  be,  and  the  same  is,  hereby  repealed. 


Promlnory  notes 
for  less  than  20<. 
declared  void. 


Penalty  on  per^ 
sons  uttering 
such  notes,  20<. 
to  6/. 


Jnstioes  may  de- 
termine on  such 
offences  within 
twenty  days. 


II.  And  be  it  further  enacted,  that  all  promissory  or  other  notes, 
bills  of  exchange  or  drafts,  or  undertakings  in  writing,  being 
negotiable  or  transferable,  for  the  payment  of  any  sum  or  sums  of 
money,  or  any  orders,  notes  or  undertakings  m  writing,  being 
negotiable  or  tr^sferable,  for  the  delivery  of  any  goods,  specifying 
their  value  in  money,  less  than  the  sum  of  twenty  shillings  in  the 
whole,  heretofore  made  or  issued,  or  which  shall  hereafter  be  made 
or  issued,  shall,  from  and  after  the  first  day  of  October,  one 
thousand  eieht  hundred  and  eight,  be,  and  the  same  are  hereby 
declared  to  be,  absolutely  void  and  of  no  effect;  any  law,  statute, 
usage  or  custom  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

III.  And  be  it  further  enacted,  that  if  any  person  or  persona 
shall,  after  the  first  day  of  July,  one  thousand  eight  hundred  and 
eight,  by  any  art,  device  or  means  whatsoever,  publish  or  utter 
any  such  notes,  bills,  drafts  or  engagements  as  aforesaid,  for  a  less 
sum  than  twenty  shillings,  or  on  wliich  less  than  the  sum  of  twenty- 
shillings  shall  be  due,  and  which  shall  be  in  anywise  negotiable  or 
transferable,  or  shall  negotiate  or  transfer  the  same,  every  such 
person  shall  forfeit  and  pay,  for  every  such  offence,  any  sum  not 
exceeding  twenty  pounds,  nor  less  than  five  pounds,  at  the  dis- 
cretion of  the  justice  of  the  peace  who  shall  hear  and  determine 
such  offence. 

IV.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  any 
justice  or  justices  of  the  peace,  acting  for  the  county,  riding,  city 
or  place  within  which  any  offence  against  this  act  shall  be  com- 
mitted, to  hear  and  determine  the  same  in  a  summary  way,  at  any 
time  within  twenty  days  afler  such  offence  shall  have  been  com- 
mitted ;  and  such  justice  or  justices,  upon  any  information  exhi- 
bited, or  complaint  made  upon  oath  in  that  behalf,  shall  summon 
the  party  accused,  and  also  the  witnesses  on  either  side,  and  shall 
examine  into  the  matter  of  fact,  and  upon  due  proof  made  thereof, 
either  by  the  voluntary  confession  of  the  party,  or  by  the  oath  of 
one  or  more  credible  witness  or  witnesses,  or  otherwise  (which  oath 
such  justice  or  justices  is  or  are  hereby  authorized  to  administer), 
shall  convict  the  offender  and  adjudge  the  penalty  for  such  ofienoe. 
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155  Geo.  3,  c.  184,  ss.  10  to  29.] 

An  Act  for  repealing  the  Stamp  Duties  on  Deeds,  Law 
Proceedings,  and  other  written  or  printed  Instruments, 
and  the  Duties  on  Fire  Insurances,  and  on  Legacies 
and  Successions  to  Personal  Estate  upon  Intestacies, 
now  payable  in  Great  Britain,  and  for  granting  other 
Duties  in  lieu  thereof 

[general  stamp  act.] 

X.  And  be  it  farther  enacted,  that,  from  and  after  the  passing  of  gg  Geo.  8.  c  IM. 
this  act,  all  instruments  for  or  upon  which  any  stamp  or  stamps  instruments 
shall  have  been  used  of  an  improper  denomination  or  rate  pf  duty,  having  wrong 
but  of  equal  or  greater  value  in  the  whole  with  or  than  the  stamp  JJXSSit  viOue 
or  stamps  which  ought  regularly  to  have  been  used  thereon,  shall,  valid.  ' 
nevertheless,  be  deemed  valid  snd  effectual  in  the  law,  except  in  Exoeptiong. 
cases  where  the  stamp  or  stamps  used  on  such  instruments  shall 

have  been  specially  appropriated  to  any  other  instrument,  by  having 
its  name  on  the  face  thereof. 

XI.  And  be  it  further  enacted,  that  if  any  person  or  persons  Making,  &c., 
shall  make,  sign  or  issue,  or  cause  to  be  made,  signed  or  issued,  or  JJJJ^not^^Jul!?''*®' 
shall  accept  or  pay,  or  cause  or  permit  to  be  accepted  or  paid,  any  Dtampcd. " 

bill  of  exchange,  draft  or  order,  or  promissory  note,  for  the  pay- 
ment of  money,  liable  to  any  of  the  duties  imposed  by  this  act, 
without  the  same  bein^  duly  stamped  for  denoting  the  duty  hereby 
charged  thereon,  he,  sne  or  they  shall,  for  every  such  bUl,  draft, 
order  or  note,  forfeit  the  sum  of  nfty  pounds.  Penalty. 

XII.  And  be  it  further  enacted,  that  if  any  person  or  persons  Post-dating  biiis 
shall  make  and  issue,  or  cause  to  be  made  and  issued,  any  bill  of  ^  wcbange,  Lc. 
exchange,  draft  or  order,  or  promissory  note,  for  the  payment  of 

money  at  any  time  after  date  or  sight,  which  shall  bear  date  sub- 
sequent to  the  day  on  which  it  shall  be  issued,  so  that  it  shall  not 
in  fact  become  payable  in  two  months,  if  made  payable  after  date, 
or  in  sixty  days,  if  made  payable  after  sight,  next  after  the  day 
on  which  it  shall  be  issued,  unless  the  same  shall  be  stamped  for 
denoting  the  duty  hereby  imposed  on  a  bUl  of  exchange,  and  pro- 
missory note,  for  the  payment  of  money  at  any  time  exceeding 
two  months  after  date,  or  sixty  days  aner  sight,  he,  she  or  they 
shall,  for  every  such  bill,  draft,  ordler  or  note,  forfeit  the  sum  of  Penaitj. 
one  hundred  pounds. 

XIII.  And,  for  the  more  effectually  preventing  of  frauds  and 
evasions. of  the  duties  hereby  granted  on  bills  of  exchange,  drafts 
or  orders  for  the  payment  of  money,  under  colour  of  the  exemption 
in  favour  of  drafts  or  orders  upon  bankers,  or  persons  acting  as 
bankers,  contained  in  the  schedule  hereunto  annexed,  be  it  further 
enacted,  that  if  any  person  or  persons  shall,  after  the  thirty- first  issuing  nn- 
day  of  August,  one  thousand  eight  hundred  and  fifteen,  make  and  •**2^  **^'" 
issue,  or  cause  to  be  made  and  issued,  any  bill,  draft  or  order  for  ^thout^qieci- 
the  payment  of  money  to  the  bearer  on  demand,  upon  any  banker  (yinir  place  whore 
or  bankers,  or  any  person  or  persons  acting  as  a  banker  or  bankers,  J^^*  ^  ^  ^^^ 
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(fi  Geo.  8,  c  184.   which  shall  be  dated  on  any  day  Bubseanent  to  the  day  on  which 

*■ it  shall  be  issued,  or  which  shall  not  trniy  specify  and  express  the 

place  where  it  shall  be  issued,  or  which  shall  not,  in  every  respect, 
fall  within  the  said  exemption,  unless  the  same  shall  be  duly 
stamped  as  a  bill  of  exchange  according  to  this  act,  the  person  or 
persons  so  offending  shall,  for  every  such  bill,  draft  or  order  for- 
feit the  sum  of  one  hundred  pounds;  and  if  any  person  or  persona 
shall  knowingly  receive  or  take  any  such  bill,  draft  or  order  in 
payment  of,  or  as  a  security  for,  the  sum  therein  mentioned,  he, 
she  or  they  shall,  for  every  such  bill,  draft  or  order,  forfeit  the 
sum  of  twenty  pounds;  and  if  any  banker  or  bankers,  or  any  per- 
son or  persons  acting  as  a  banker,  upon  whom  any  such  bill,  draft 
or  order  shall  be  drawn,  shall  pay,  or  cause  or  permit  to  be  paid, 
the  sum  of  money  therein  expressed,  or  any  part  thereof,  knowing 
the  same  to  be  post-dated,  or  knowing  that  the  place  where  it  was 
issued  is  not  truly  specified  and  set  rorth  therein,  or  knowin?  that 
the'  same  does  not,  in  any  other  respect,  fall  within  the  said  ex- 
emption, then  the  banker  or  bankers,  or  person  or  persons  so 
offending  shall,  for  every  such  bill,  draft  or  order,  forfeit  the  sum 
of  one  hundred  pounds,  and,  moreover,  shall  not  be  allowed  the 
money  so  paid,  or  any  part  thereof,  in  account  against  the  person 
or  persons  by  or  for  whom  such  bill,  draft  or  order  shall  be 
drawn,  or  his,  her  or  their  executors  or  administrators,  or  his, 
her  or  their  assignees  or  creditors,  in  case  of  bankruptcy  or  in- 
solvency, or  any  other  person  or  persons  claiming  under  him,  her 
or  them. 


Penalty. 

Heoeivlng,  &c. 
Boch  drafts. 


Penalty. 


Banken  paying 
them. 


Penalty. 


Promissory  notes 
to  bearer  on  de- 
mand, not  ex- 
ceeding 100/.,  re- 
issued by  original 
makers  without 
further  du^. 


Bach  notes  not 
liable  to  further 
duty,  though  re- 
issued by  certain 
persons  not 
strictly  the 
original  makers 


XIV.  And  be  it  further  enacted,  that  from  and  after  the  thirty- 
first  day  of  August,  one  thousand  ei^ht  hundred  and  fifteen,  it 
shall  be  lawful  for  any  banker  or  bankers,  or  other  person  or  per- 
sons, who  shall  have  made  and  issued  any  promissory  notes  for 
the  payment  to  the  bearer  on  demand  of  any  sum  of  money  not 
exceeding  one  hundred  pounds  each,  duly  stamped  according  to 
the  directions  of  this  act,  to  reissue  the  same  from  time  to  time, 
after  payment  thereof,  as  often  as  he,  she  or  they  shall  think  fit, 
without  being  liable  to  pay  any  further  duty  in  respect  thereof; 
and  that  all  promissory  notes,  so  to  be  re- issued  as  aforesaid,  shall 
be  good  and  valid,  and  as  available  in  the  law,  to  all  intents  and 
purposes,  as  they  were  upon  the  first  issuing  thereof. 

XV.  And  be  it  further  enacted,  that  no  promissory  note  for  the 
payment  to  the  bearer  on  demand  of  any  sum  of  money  not  ex- 
ceeding one  hundred  pounds,  which  shall  have  been  made  and 
issued  by  any  bankers  or  other  persons  in  partnership,  and  for 
which  the  proper  stamp  duty  shall  have  been  once  paid,  according 
to  the  provisions  of  this  act,  shall  be  deemed  liable  to  the  payment 
of  any  further  duty,  although  the  same  shall  be  re-issued  by  and 
as  the  note  of  some  only  of  the  persons  who  originally  made  and 
issued  the  same,  or  by  and  as  the  note  of  any  one  or  more  of  the 
persons  who  originally  made  and  issued  the  same  and  any  other 
person  or  persons  in  partnership  with  him  or  them  jointly;  nor 
although  such  note,  if  made  payable  at  any  other  than  the  place 
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where  drawn,  shall  he  re-iseued  with  any  alteration  therein  only   5fi  Geo.  8,  c  184. 

of  the  house  or  place  at  wliich  the  same  shall  have  been  at  first  

made  payable. 


XVI.  And  be  it  farther  enacted,  that  all  promissory  notes  for 
the  payment  to  the  bearer  on  demand  of  any  sum  of  money,  which 
shall  have  been  actually  and  bona  fide  issued,  and  in  circulation, 
before  or  upon  the  said  thirty-first  day  of  August,  one  thousand 
eight  hundred  and  fifteen,  duly  stamped,  according  to  the  afore- 
said act  of  the  forty-eighth  year  of  his  Majesty's  reign,  and  which 
shall  then  be  re-issuable,  within  the  intent  and  meaning  of  that 
act,  or  of  an  act  passed  in  the  fifty-third  year  of  his  Majesty's 
reign,  for  altering,  explaining  and  amending  the  said  former  act, 
with  regard  to  tne  duties  on  re-issuable  promissory  notes,  shall 
continue  to  be  re-issuable  until  the  expiration  of  three  years  from 
the  date  thereof  respectively,  but  not  afterwards,  without  payment 
of  any  further  duty  for  the  same ;  and  if  any  banker  or  bankers, 
or  other  person  or  persons,  shall,  at  any  time  after  the  said  thirty- 
first  day  of  August,  issue,  or  cause  to  be  issued,  for  the  first  time, 
any  promissory  note  for  the  payment  of  money  to  the  bearer  on 
demand,  bearing  date  before  or  upon  that  day,  he,  she  or  they 
shall,  for  every  such  promissory  note,  forfeit  the  sum  of  fifty 
pounds. 

XVII.  Provided  always,  and  in  regard  that  certain  bankers  in 
Scotland  have  issued  promissory  notes  for  the  payment  to  the 
bearer  on  demand,  of  a  sum  not  exceeding  two  pounds  and  two 
shillings  each,  with  the  dates  thereof  printed  therein,  and  many 
such  notes  have  been  but  recently  issued  ior  the  first  time,  althougn 
they  may  appecur  by  the  date  to  be  of  more  than  three  years' 
standing,  be  it  further  enacted,  that  all  such  promissory  notes  as 
last  mentioned,  which  shall  have  been  actually  and  bond  fide 
issued  and  in  circulation  before  or  upon  the  said  thirty-first  day 
of  August,  one  thousand  eight  hundred  and  fifteen,  duly  stamped, 
according  to  the  said  act  of  the  forty-eighth  year  of  his  Majesty's 
reign,  and  which  shall  bear  a  printed  date  prior  to  the  thirty-first 
day  of  August,  one  thousand  eight  hundred  and  thirteen,  shall 
continue  to  be  re-issuable  until  the  thirty-first  day  of  August,  one 
thousand  eight  hundred  and  sixteen,  but  not  afterwards,  without 
payment  of  any  further  duty  for  the  same ;  and  if  any  banker  or 
bankers,  or  other  person  or  persons,  shall,  at  any  time  after  the 
said  thirty-first  day  of  August,  one  thousand  eight  hundred  and 
fifteen,  issue,  or  cause  to  be  issued,  for  the  first  time,  any  such 
promissory  note,  bearing  a  printed  date  prior  to  the  said  thirty- 
first  day  of  August,  one  thousand  eight  hundred  and  thirteen,  he 
or  they  sharll,  for  every  promissory  note  so  issued,  forfeit  the  sum 
of  fifty  pounds. 


Notes  re-l88tiable 
under  48  Geo.  8, 
c.  149,  or  68  Geo. 
8,  c  108,  to  oon- 
tinae  re-lasaable 
till  end  of  three 
yean  from  date. 


In  wbat  case 
bankers  imuing 
promiBfloiy  notes. 


Penalty. 


Notes,  with 
printed  dates 
prior  to  Aug.  81, 
1818,  re-iisnable 
tillAug.  81, 1816. 


48  Geo.  8,  c  149. 


Issalng  notes 
with  printed  dates 
for  tbe  first  time. 


Penalty. 


XVIII.  And  be  it  further  enacted,  that  from  and  after  the  issuing  notes 
thirty-first  day  of  August,  one  thousand  eight  hundred  and  fifteen,  ^^iJlJiySwes.*^ 
it  shall  not  be  lawful  for  any  banker  or  bankers,  or  other  person  ^ 
or  personSi  to  issue  any  promissory  note  for  the  payment  of  money 
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66  Geo.  8,  c.  184.  to  the  bearer  on  demand,  liable  to  any  of  the  daties  imposed  by 
this  act,  with  the  date  printed  therein;  and  if  any  banker  or 
bankers,  or  other  person  or  persons,  shall  issue,  or  canse  to  be 
issued,  any  such  promissory  note,  with  the  date  printed  therein. 

Penalty.  he  or  they  shall,  for  every  promissory  note  so  issued,  forfeit  the 

sum  of  fifty  pounds. 


Notes  re-laraable 
for  limited  period, 
cancelled  on  pay- 
ment afterwanlfl ; 
and  notes  not  re- 
IsDuable,  can- 
celled Imme- 
diately on  pay- 
ment. 


Re-ittolng  notes, 


Not  cancelling 
notes,  &0. 


Penalty. 

Re-issaing  con- 
trary to  act. 


Further  dnty. 


TUiing  notes,  Sic 
re-Issued  oontniy 
to  act. 


Penalty. 


Notes  and  Mils 
of  Bank  of  Eng- 
land exempt  from 
gtan^t  duty. 


XIX.  And  be  it  further  enacted,  that  all  promissory  notes  hereby 
allowed  to  continue  re-issuable  for  a  limited  period,  but  not  after- 
wards, shall  upon  the  payment  thereof,  at  any  time  after  the  ex- 
piration of  sucn  period,  and  all  promissory  notes,  bills  of  exchange, 
drafts  or  orders  for  money,  not  hereby  allowed  to  be  re-issued, 
shall,  upon  any  payment  thereof,  be  deemed  and  taken  respectively 
to  be  thereupon  wholly  discharged,  vacated  and  satisfied,  and  shall 
be  no  longer  negotiable  or  available  in  any  manner  whatsoever, 
but  shall  be  forthwith  cancelled  by  the  person  or  persons  paying 
the  same ;  and  if  any  person  or  persons  snail  re-issue,  or  cause  or 
permit  to  be  re-issued,  any  promissory  note  hereby  allowed  to  be 
re-issued  for  a  limited  period,  as  aforesaid,  at  any  time  after  the 
expiration  of  the  term  or  period  allowed  for  that  purpose ;  or  if 
any  person  or  persons  shall  re- issue,  or  cause  or  permit  to  be  re- 
issued, any  promissory  note,  bill  of  exchange,  draft  or  order  for 
money,  not  hereby  allowed  to  be  re-issued  at  any  time  after  the 
payment  thereof;  or  if  any  person  or  persons  paying  or  causing  to 
be  paid  any  such  note,  bill,  draft  or  order  as  aforesaid,  shall  refuse 
or  neglect  to  cancel  the  same,  according  to  the  directions  of  this 
act,  then,  and  in  either  of  those  cases,  the  person  or  persons  so 
offending  shall,  for  every  such  note,  bill,  draft  or  order  as  afore- 
said, forfeit  the  sum  of  fifty  pounds ;  and  in  case  of  any  such  note, 
bill,  draft  or  order  being  re-issued  contrary  to  the  intent  a&d 
meaning  of  this  act,  the  person  or  persons  re-issuine  the  same, 
or  causing  or  permitting  the  same  to  be  re-issued,  snail  also  be 
answerable  and  accountable  to  his  Majesty,  his  heirs  and  suc- 
cessors, for  a  further  duty  in  respect  of  every  such  note,  bill,  draft 
or  order,  of  such  and  the  same  amount  as  would  have  been 
chargeable  thereon  in  case  the  same  had  been  then  issued  for 
the  first  time,  and  so  from  time  to  time  as  often  as  the  same  shall 
be  so  re-issued,  which  further  duty  shall  and  may  be  sued  for  and 
recovered  accordingly  as  a  debt  to  his  Majesty,  his  heirs  and 
successors;  and  if  any  person  or  persons  shall  receive  or  take 
any  such  note,  bill,  draft  or  order  in  payment  of,  or  as  a  security 
for,  the  sum  therein  expressed,  knowing  the  same  to  be  re-issued 
contrary  to  the  intent  and  meaning  of  this  act,  he,  she  or  they 
shall,  for  every  such  note,  bill  or  draft  or  order,  forfeit  the  sum  of 
twenty  pounds. 

XX.  And  be  it  further  enacted,  that  all  promissory  notes  and 
bank  post  bills  which  shall  be  issued  by  the  governor  and  com- 
pany of  the  Bank  of  England,  from  and  after  the  said  thirty-first 
day  of  August,  one  thousand  eight  hundred  and  fifteen,  shHll  be 
freed  and  exempted  from  all  the  duties  hereby  granted ;  and  that 
it  shall  be  lawful  for  the  said  governor  and  company  to  re-i»ue 
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any  of  their  notes,  af^r  payment  thereof,  as  often  as  they  shall  66  Oeo.  8,  c.  184. 
think  fit        •  

XXI.  And  be  it  further  enacted,  that  the  composition  payable 
by  the  said  governor  and  company  of  the  Bank  of  England  for  the 

stamp  duties  on  their  promissory  notes  and  bank  post  bills,  under  ^  <>eo.  8,  c  1-19, 
the  aforesaid  act  of  the  fortv-eighth  year  of  his  Majesty's  reign,  Jj^"**®  ^ 
shall  cease  from  the  fifth  day  of  April  last;   and  that  the  said 
governor  and  company  shall  deliver  to  the  said  commissioners  of 
stamps,  within  one  calendar  month  after  the  passing  of  this  act, 
and  afterwards  on  the  first  day  of  May  in  every  year  whilst  the 
present  stamp  duties  shall  remain  in  force,  a  just  an<i  true  account,  Aooount  of  notes, 
verified  by  the  oath  of  their  chief  accountant,  of  the  amount  or  ^'^ 
value  of  all  their  promissory  notes  and  bank  post  bills  in  circu- 
lation, on  some  given  day  in  every  week,  for  the  space  of  three 
years  preceding  the  sixth  day  of  April  in  the  year  in  which  the 
account  shall  be  delivered,  together  with  the  average  amount  or 
value  thereof,  according  to  tuch  account ;  and  that  the  said  governor  Bank  of  England 
and  company  shall  pay  into  the  hands  of  the  receiver-general  of  J?p*7*^"\^*" 

^1.        A       "^    «•'  .       •     !ri"^         -D  '^   •  •*•        r      xu      1    X*       tlon  for  duties 

the  stamp  duties  m  Great  Britam,  as  a  composition  for  the  duties  onbiiisand 
which  would  otherwise  have  been  payable  for  their  promissory  notes, 
notes  and  bank  post  bills  issued  within  the  year,  reckoning  from 
the  fifth  day  of  April  preceding  the  delivery  of  the  said  account, 
the  sum  of  three  thousand  ^v%  hundred  pounds  for  every  million, 
and  after  that  rate  for  half  a  million,  but  not  for  a  less  sum  than 
half  a  million,  of  the  said  average  amount  or  value  of  their  said 
notes  and  bank  post  bills  in  circulation ;  and  that  one-half  part  of 
the  sum  so  to  be  ascertained  as  aforesaid  for  each  year's  compo- 
sition shall  be  paid  on  the  first  day  of  October,  and  the  other  half 
on  the  first  day  of  April  next  after  the  delivery  of  such  account  as 
aforesaid. 

XXII.  Provided  always,  and  be  it  further  enacted,  that,  upon  Composition 
the  said  governor  and  company  resuming  their  payments  in  cash,  JJjJmecash  **^ 
a  new  arrangement  for  the  composition  for  the  stamp  duties,  pay-  psj^menta. 
able  on  their  promissory  notes  and  bank  poit  bills,  shall  be  sub- 
mitted to  parliament. 

XXIII.  And  be  it  further  enacted,  that  from  and  after  the  thirty-  The  Bank  and 
first  day  of  August,  one  thousand  eight  hundred  and  fifteen,  it  ^i^nJ' 
shall  be  lawful  for  the  governor  and  company  of  the  Bank  of  Scot-  British  Linen 
land,  and  the  Royal  Bank  of  Scotland,  and  the  British  Linen  £j"/^ii'^|JL| 
Company  in  Scotland,  respectively,  to  issue  their  promissory  notes  on^mtampea 
for  the  sums  of  one  pound,  one  guinea,  two  pounds,  and  two  guineas,  paper,  aocouuting 
payable  to  the  bearer  on  demand,  on  unstamped  paper,  in  the  same  '^  ^^^^* 
manner  as  they  were  authorized  to  do  by  the  aforesaid  act  of  the 
forty-eighth  year  of  his  Majestv*s  rei^ ;  they  the  said  governor 

and  company  of  the  Bank  of  Scotland,  and  the  Royal  Bank  of 
Scotland,  and  British  Linen  Company,  respectively,  giving  such 
security,  and  keeping  and  producing  true  accounts  of  all  the  notes 
so  to  be  issued  by  them  respectively,  and  accounting  for  and  paving 
the  several  duties  payable  in  respect  of  such  notes,  in  such  and  the 
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55  Ceo.  8,  c.  184.   8ame  manner,  in  all  respects,  as  is  and  are  prescribed  and  required 

\  by  the  said  last-mentioned  act  with  regard  to  the  botes  thereby 

allowed  to  be  issued  by  them  on  unstamped  paper,  and  also  to 

re- issue  such  promissory  notes  respectively,  from  time  to  time^  after 

the  payment  thereof,  as  often  as  they  shall  think  fit. 


Re-Unnable  notes 
not  issued  by 
baukera  or  others, 
without  licence. 


Regulations  re- 
epectlng  licences. 


No  banlEcr  to  tike 
out  more  than 
four  licences  for 
any  number  of 
towns  in  Soot- 
land. 


XXIV.  And  be  it  further  enacted,  that  from  and  after  the  tenth 
day  of  October,  one  thousand  eight  hundred  and  fifteen,  it  shall  not 
be  lawful  for  any  banker  or  bankers,  or  other  person  or  persons 
(except  the  governor  and  company  of  the  Bank  of  England),  to 
issue  any  promissory  notes  for  money  payable  to  the  bearer  on 
demand,  hereby  charged  with  a  duty  and  allowed  to  be  re-issaed 
as  aforesaid,  without  taking  out  a  licence  yearly  for  that  purpose; 
which  licence  shall  be  granted  by  two  or  more  of  the  said  commis- 
sioners of  stamps  for  the  time  being,  or  by  some  person  authorized 
in  that  behalf  by  the  said  commissioners,  or  the  major  part  of  them, 
on  payment  of  the  duty  chnrged  thereon  in  the  schedule  hereunto 
annexed ;  and  a  separate  and  distinct  licence  shall  be  taken  out 
for  or  in  respect  of  every  town  or  place  where  any  such  promissory 
notes  shall  be  issued,  by,  or  by  any  agent  or  agents  for  or  on  ac- 
count of,  any  banker  or  bankers,  or  other  person  or  persons;  and 
every  such  licence  shall  specify  the  proper  name  or  names,  and 
place  or  places  of  abode,  of  the  person  or  persons,  or  the  proper 
name  and  description  of  any  body  corporate,  to  whom  the  same  shall 
be  granted,  and  also  the  name  of  the  town  or  place  where,  and  the 
name  of  the  bank,  as  well  as  the  partnership  or  other  name,  style 
or  firm  under  which  such  notes  are  to  be  issued ;  and  where  any 
such  licence  shall  be  granted  to  persons  in  partnership,  the  same 
shall  specify  and  set  forth  the  names  and  places  of  abode  of  all  the 
persons  concerned  in  the  partnership,  whether  all  their  names  shall 
appear  on  the  promissory  notes  to  be  issued  by  them  or  not ;  and, 
in  default  thereof,  such  licence  shall  be  absolutely  void ;  and  every 
each  licence  which  shall  be  granted  between  the  tenth  day  of 
October  and  the  eleventh  day  of  November,  in  any  year,  shall  be 
dated  on  the  eleventh  day  of  October ;  and  every  such  licence 
which  shall  be  granted  at  any  other  time  shall  be  dated  on  the  day 
on  which  the  same  shall  be  granted ;  and  every  such  licence  re* 
spectively  shall  have  effect  and  continue  in  force  from  the  day  of 
the  date  thereof  until  the  tenth  day  of  October  following^  both 
inclusive. 

XXV.  Provided  always,  and  be  it  further  enacted,  that  no 
banker  or  bankers,  person  or  persons^  shall  be  obliged  to  take  out 
more  than  four  licences  in  all  for  any  number  of  towns  or  places 
in  Scotland ;  and  in  case  any  banker  or  bankers,  person  or  persons 
shall  issue  such  promissory  notes  as  aforesaid,  by  themselves  or 
their  azents,  at  more  than  four  different  towns  or  places  in  Scot- 
land, then,  after  taking  out  three  distinct  licences  for  three  of  such 
towns  or  places,  such  banker  or  bankers,  person  or  persons,  shall 
be  entitled  to  have  ail  the  rest  of  such  towns  or  places  included  in 
a  fourth  liconce. 
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XXVI.  Provided  also,  and  be  it  further  enacted,  that,  where  any   55  Oeo.  8,  c.  184. 
banker  or  bankers,  person  or  persons  applying  for  a  licence  under        hatcam 
this  act,  would,  under  the  said  act  of  the  forty-eighth  (a)  year  of  several  towna 
his  Majesty's  reign  have  been  entitled  to  have  two  or  more  towns  included  in  one 
or  places  in  Eneland  included  in  one  licence,  if  this  act  had  not  ^^^^* 

been  made,  such  banker  or  bankers,  person  or  persons^  shall  have 
and  be  entitled  to  the  like  privilege  under  this  act. 

XXVII.  And  be  it  further  enacted,  that  the  banker  or  bankers,  Onappijiogfrr 
or  other  person  or  persons,  applying  for  any  such  licence  as  afore-  Ui^^^SS' 
said,  shall  produce  and  leave  with  the  proper  officer  a  specimen  of  deUrered. 

the  promissory  notes  proposed  to  be  issued  by  him  or  them,  to  the  issuing  notes 

intent  that  the  .licence  may  be  framed  accordingly;  and  if  any  without  licence. 

banker  or  bankers,  or  other  person  or  persons  (except  the  saia 

governor  and  company  of  the  Bank  of  England)  shall  issue  or 

cause  to  be  issued  by  any  agent  any  promissory  note  for  money 

payable  to  the  bearer  on  demand,  hereby  charged  with  a  duty, 

and  allowed  to  be  re-issued  as  aforesaid^  without  being  licensed 

80  to  do  in  the  manner  aforesaid,  or  at  any  other  town  or  place,  or 

under  any  other  name,  style  or  firm  than  shall  be  specified  in  his 

or  their  licence,  the  banker  or  bankers,  or  other  person  or  persons 

80  offending,  shall  for  every  such  ofience  forfeit  the  sum  of  one 

hundred  pounds.  Penalty. 

XXVIII.  And  be  it  further  enacted,  that  where  any  such  licence  Licences  to  con- 
as  aforesaid  shall  be  granted  to  any  persons  in  partnership,  the  tinoe  in  force, 

11,  ^.  .  ^  n  r       At      •       •  r  •  X       notwithstanding 

same  shall  continue  m  force  for  the  issuing  of  promissory  notes  alteration  in 
duly  stamped,  under  the  name,  style  or  firm  therein  specified,  until  partnerships, 
the  tenth  day  of  October  inclusive,  following  the  date  thereof^  not- 
withstanding an^  alteration  in  the  partnership. 

XXIX.  And  be  it  further  enacted,  that  from  and  after  the  passing  promissory  notes 
of  this  act  promissory  notes  for  the  payment  of  money  to  the  Jff*?,**"*  ^'  ^"*' 
bearer  on  demand,  made  out  of  Great  Britain,  or  purporting  to  gotiaMeTaniMs 
be  made  out  of  Great  Britain,  or  purporting  to  be  made  by  or  on  stamped. 

the  behalf  of  any  person  or  persons  resident  out  of  Great  Britain, 

shall  not  be  negotiable  or  be  negotiated  or  circulated  or  paid  in 

Great  Britain,  whether  the  same  shall  be  made  payable  in  Great 

Britain  or  not,  unless  the  same  shall  have  paid  such  duty,  and  be 

stamped  in' such  manner,  as  the  law  requires  for  promissory  notes 

of  the  like  tenor  and  Value'made  in  Great  Britain ;  and  if  any  per-  circulating,  &c., 

son  or  persons  shall  circulate  or  negotiate,  or  offer  in  payment,  or  »ach  notes,  &c. 

shall  receive  or  take  in  payment,  any  such  promissory  note,  or  shall 

demand  or  receive  payment  of  the  whole  or  any  part  of  the  money 

mentioned  in  such  promissory  note,  from  or  on  account  of  the 

drawer  thereof,  in  Great  Britain,  the  same  not  being  dul^  stamped 

as  aforesaid ;   or  if  any  person  or  persons  in  Great  Britain  shall 

pay  or  cause  to  be  paid  the  sum  of  money  expressed  in  any  such 

note,  not  being  duly  stamped  as  aforesaid,  or  any  part  thereof, 

either  as  drawer  thereof,  or  in  pursuance  of  any' nomination  or 

(a)  48  Geo.  8,  c.  149,  s.  17, 


u  Oeo.  t,  c.  184.    appointment  for  that  parpose  Ihereia  contained,  the  pei 

toot  «o  offending  ebBll,  for  every  such  promitwry  note, 

yaaJtr.  snm  of  twenty  pounds;   provided  always,  that  this  i 

Pttiy|»  tor  not  extend  to  promiBsory  notes  made  and  payable  only  i 


SCHEDULE. 
Inlavd  Bill  or  Exchange,  draft  or  order  to  thi 
bearer,  or  to  order,  either  on  demand  or  otherwise 
not  exceedinK  two  months  after  dale,  or  sixty  dayt 
after  sight,  of  any  sum  of  money — 

Amounting  to  iOt.,  and  not  exceeding  61.  6i. 

Exceeding  5l.  5s.,  not  exceeding  20L 

Exceeding  301.,  not  exceeding  dOL    . 

Exceeding  30/.,  not  exceeding  6QL     . 

Exceeding  60L,  not  exceeding  100^  . 

Exceeding  10021,  not  exceeding  2001. 

Exceeding  2002.,  not  exceeding  300^ 

Exceeding  3001.,  not  exceeding  600^ 

Exceeding  600/.,  not  exceeding  l,000il 

Exceeding  1,0001.,  not  exceeding  2,0002L 

Exceeding  2,0U0/.,  not  exceeding  3,0002. 

Exceeding  3,0001.     .... 
Inland  bill  of  exchange,  draft  or  order,  for  the  paymeni 
to  the  bearer,  or  to  order,  at  any  time  exceeding 
two  montbs  afrer  date,  or  sixty  days  after  sight, 
of  any  sum  of  money — 

Amounting  to  40f.,  and  not  exceeding  5l.  5*. 

Exceeding  51.  5#.,  not  exceeding  201. 

Exceeding  20/.,  not  exceeding  aOl.    . 

Exceeding  30/.,  not  exceeding  60/1     . 

Exceeiling  601.,  not  exceeding  lOOL 

Exceeding  1001.,  not  exceeding  300/. 

Exceeding  200L,  not  exceeding  300/. 

Exceeding  300/.,  not  exceeding  600/. 

Exceeding  5001.,  not  exceeding  1,000/. 

Exceeding  1,000/.,  not  exceeding  2,000/1 

Exceeding  2,000/.,  not  exceeding  3,000/. 

Exceeding  3,000/.      .... 
Inland  bill,  draft  or  order,  for  the  pavment  of  any  si 

of  money,  thongh  not  made  payable  to  the  bearer, 

to  order,  if  the  same  shall  he  oclivered  to  tbe  pavf 

or  some  person  on  his  or  her  behalf— tbe  same  duty 

as  on  H  hill  of  exchange  for  the  like  sunt,  payable  tc 

bearer  or  order. 
Inland  bill,  draft  or  order,  for  tbe  payment  of  any  soai 

of  monejr,  weekly,  montbly,  or  at  any  other  stated 

periods,  if  made  payable  to  the  bearer,  or  to  order,  ot 

iF  delivered  to  the  payee,  or  some  person  on  his  or  hei 

behalf,  (vhere  the  total  amonnt  of  the  money  thereby 

made  payable  shall  be  specified  therein,  or  can  be 
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ascertained  tberefrom— the  same  duty  as  on  a  bill  M  oeo.  8,  o.  IM. 

payable  to  bearer,  or  order  on  demand,  for  a  sum 

equal  to  such  total  amount. 
Ana  where  the  total  amount  of  the  money  thereby  made 

payable  shall  be  indefinite — the  same  duty  as  on  a  bill 

on  demand,  for  the  sum  therein  expressed  only. 
And  the  following  instruments  shall  be  deemed  and 

taken  to  be  inland  bills,  drafU  or  orders  for  the  pay- 
ment of  money,  within  the  intent  and  meaning  of  this 

-  schedule,  viz. : 
AH  drafU  or  orders  for  the  payment  of  any  sum  of 

money,  by  a  bill  or  promissory  note,  or  for  the  deli- 
very of  any  such  bill  or  note  m  payment  or  satisfac- 
tion of  any  sum  of  money,  where  such  drafts  or  orders 

shall  require  the  payment  or  delivery  to  be  made  to 

the  bearer,  or  to  order,  or  shall  be  delivered  to  the 

payee,  or  some  person  on  his  or  her  behalf; 
All  receipts  given  by  any  banker  or  bankers,  or  other 

person  or  persons,   for  money  received,  which  shall 

entitle,  or  be  intended  to  entitle,  the  person  or  persons 

paying  the  money,  or  the  bearer  of  such  receipts,  to 

receive  the  like  sum  from  any  third  person  or  per- 
sons; 
And  all  bills,  drafts  or  orders  for  the  payment  of  any 

sum  of  money  out  of  any  particular  fund,  which  may 

or  may  not  be  available,  or  upon  any  condition  or 

contingency  which  may  or  may  not  be  performed  or 

happen,  if  the  same  shall  be  made  payable* to  the 

bearer,  or  to  order,  or  if  the  same  shall  be  delivered 

to  the  payee,  or  some  person  on  his  or  her  behalf. 

Foreign  Bill  of  Exchange  (or  bill  of  exchange 
drawn  in,  but  payable  out  of,  Great  Britain),  if  drawn 
singly,  and  not  in  a  set — the  same  duty  as  on  an  in- 
land bill  of  the  same  amount  and  tenor. 
Foreign  bills  of  exchange,  drawn  in  sets,  according  to 
the  custom  of  merchants,  for  every  bill  of  each  set, 
where  the  sum  made  payable  thereby  shaU  not  exceed  £ 
100/. 

And  where  it  shall  exceed  10021,  and  not  exceed 
200/. 

Where  it  shall  exceed  200/.,  and  not  exceed  600/.  . 

Where  it  shall  exceed  500/.,  and  not  exceed  1,000/. 

Where  it  shall  exceed  1,000/.,  and  not  exceed  2,000/. 

Where  it  shall  exceed  2,000/.,  and  not  exceed  3,000/. 

Where  it  shall  exceed  3,000/.  .... 

Exemptions  from  the  preceding  and  all  other  Stamp 

Duties. 

All  bills  of  exchange,  or  bank  post- bills,  issued  by  the 

fovemor  and  company  of  the  Bank  of  England, 
bills,  orders,  remittance  bills,  and  remittance  certifi- 
cates, drawn  by  commissioned  officers,  masters,  and 
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«5  Geo.  8.  c.  184.       Burgeons  in  tbe  navy,  or  by  any  commissioner,  or  com- 
86  Geo.  8  c  49.  missioners  of  the  navy,  under  the  aathority  of  the  act 

passed  in  the  thirty-fifth  year  of  his  Majesty's  reign, 
for  the  more  expeditious  payment  of  the  wages  and 

ray  of  certain  officers  belonging  to  the  navy, 
bills  drawn  pursuant  to  any  former  act  or  acts  of 
Parliament,  by  the  commissioners  of  the  navy,  or  by 
the  commissioners  for  victualling  the  navy,  or  by 
the  commissioners  for  managing  the  transport  service;, 
and  for  taking  care  of  sick  and  wounded  seamen, 
upon,  and  payable  by,  the  treasurer  of  the  navy. 

All  drafts  or  orders  for  the  payment  of  any  sum  of 
money  to  the  bearer  on  demand,  and  drawn  upon  any 
banker  or  bankers,  or  any  person  or  persons  acting 
as  a  banker,  who  shall  reside,  or  transact  the  business 
of  a  banker,  within  ten  miles  of  the  place  where  such 
drafts  or  oniers  shall  be  issued,  provided  such  place 
shall  be  specified  in  such  drafts  or  orders,  and  pro« 
vided  the  same  shall  bear  date  on  or  before  tbe  day 
on  which  the  same  shall  be  issued,  and  provided  the 
same  do  not  direct  the  payment  to  be  made  by  bills 
or  promissory  notes. 

All  bills  for  the  pay  ahd  allowances  of  bis  Majesty's 
land  forces,  or  for  other  expenditures  liable  to  be 
charged  in  the  public  regimental  or  district  accounts, 
whicn  shall  be  drawn  according  to  the  forms  now  pre- 
scribed, or  hereafter  to  be  prescribed,  by  his  Majesty's 
orders,  by  the* paymasters  of  regiments  or  corps,  or 
by  the  chief  paymaster,  or  deputy  paymaster,  and  ac- 
countant of  the  army  dep6t,  or  by  the  paynmsters  of 
recruiting  districts,  or  by  the  paymasters  of  detach- 
ments, or  by  the  officer  or  officers  authorized  to  per- 
form the  duties  of  the  paymastership  during  a  vacancy, 
or  the  absence,  suspension,  or  incapacity,  of  any  such 
paymaster,  as  aforesaid;  save  and  except  such  bills 
as  shall  be  drawn  in  favour  of  contractors,  or  others, 
who  furnish  bread  or  forage  to  his  Majesty's  troops, 
and  who,  by  their  contracts  or  agreements,  shall  be 
liable  to  pay  the  stamp  duties  on  the  bills  given  in 
payment  for  the  articles  supplied  by  them. 

Promissory  Note,  for  the  payment,  to  the  bearer  oo 
demand,  of  any  sum  of  money — 

Not  exceeding  iL  Is. 

Exceeding  U.  1«.,  and  not  exceeding  21.  2s. 
Exceeding  21.  *2s.,  and  not  exceeding  5/.  5s.        .        « 
Exceeding  bl.  59.,  and  not  exceeding  10/.  .        •        « 
Exceeding  10/.,  and  not  exceeding  SdL 
Exceeding  20/ ,  and  not  exceeding  90/. 
Exceeding  80/.,  and  not  exceeding  50/. 
Exceeding  50/.,  and  not  exceeding  100/.    . 

Which  said  notes  may  be  re-issued,  after  payment  there- 
of, as  often  as  shall  be  thought  fit. 
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Promissory  note  for  tbe  payment,  in  any  other  manner 
than  to  the  bearer  on  demand,  but  not  exceeding 
two  months  after  date,  or  sixty  days  after  sight,  of 
any  sum  of  money — 

Amounting  to  40«.,  and  not  exceeding  6/.  6«. 

Exceeding  5/.  6^.,  and  not  exceeding  20/.  • 

Exceeding  20/.,  and  not  exceeding  80/. 

Exceeding  30/,,  and  not  exceeding  60/. 

Exceeding  50/.,  and  not  exceeding  100/.    . 

These  notes  are  not  to  be  re-issued  after  being  once 
paid. 

Promissory  note  for  the  payment,  either  to  the  bearer 
on  demand,  or  in  any  other  manner  than  to  the 
bearer  on  demand,  but  not  exceeding  two  months 
after  date,  or  sixty  days  after  sight,  of  any  sum  of 
money — 

Exceeding  100/.,  and  not  exceeding  200/.  . 

Exceeding  200/.,  and  not  exceeding  300/.  . 

Exceeding  300/.,  and  not  exceeding  500/.  . 

Exceeding  500/.,  and  not  exceeding  1,000/. 

Exceeding  1,000/.,  and  not  exceeding  2,000/. 

Exceeding  2,000/1,  and  not  exceeding  3,000/. 

Exceeding  3,000/.     .        .         . 

These  notes  are  not  to  be  re-issued  after  being  once 
paid. 

Promissory  note  for  the  payment  to  the  bearer  or 
otherwise,  at  any  time  exceeding  two  months  after 
date,  or  sixty  days  after  sight,  of  any  sum  of 
money — 

Amounting  to  409.,  and  not  exceeding  6/.  5«. 

Exceeding  6/.  5«.,  and  not  exceeding  20/. 

Exceeding  20/.,  and  not  exceeding  30/. 

Exceeding  30/.,  and  not  exceeding  50/. 

Exceeding  50/.,  and  not  exceeding  100/. 

Exceeding  100/.,  and  not  exceeding  200/. 

Exceeding  200/.,  and  not  exceeding  300/. 

Exceeding  300/.,  and  not  exceeding  500/. 

Exceeding  500/.,  and  not  exceeding  1,000/. 

Exceeding  1,000/.,  and  not  exceeding  2,000/. 

Exceeding  2,000/.,  and  not  exceeding  3,000/, 

Exceeding  8,000/. 

These  notes  are  not  to  be  re-iseued  after  being  once 
paid.  . 

Promissory  note  for  the  payment  of  any  sum  of  money 
by  instalments,  or  for  the  payment  of  several  sums  of 
money  at  different  days  or  times,  so  that  tbe  whole  of 
the  money  to  be  paid  shall  be  definite  and  certain. — 
The  same  duty  as  on  a  promissory  note,  payable  in 
less  than  two  months  after  date,  for  a  sum  equal  to 
the  whole  amount  of  the  money  to  be  paid. 


06  Geo.  8, 0. 184b 
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fifi  Geo.  8,  c  184.    And  the  following  instrumentB  shall  be  deemed  and 

taken  to  be  promissory  notes,  within  the  intent  and 
meaning  of  this  schedule ;  yiz. — 

All  notes  promising  the  payment  of  any  snm  or  sums  of 
money  out  of  any  particular  fund,  which  may  or  may 
not  be  available;  or  upon  any  condition  or  contin- 
^ncy,  which  may  qt  may  not  l>e  performed  or  happen ; 
if  the  same  shall  be  made  payable  to  the  bearer  or 
to  order,  and  if  the  same  shall  be  definite  and  certaia 
and  not  amount  in  the  whole  to  twenty  pounds ; 

And  all  receipts  for  money  deposited  in  any  bank,  or  in 
the  hands  of  any  banker  or  bankers,  which  shall  con- 
tain any  agreement  or  memorandum,  importing  that 
interest  shall  be  paid  for  the  money  so  deposited. 

Exemptions  Jrom  the  Duties  on  Promissory  Notes. 

All  notes,  promising  the  ]^ayment  of  any  sum  or  sums  of 
money  out  of  any  particular  fund,  which  may  or  may 
not  be  available,  or  upon  any  condition  or  contin- 
gency which  may  or  may  not  be  performed  or  happen, 
where  the  same  shall  not  be  made  payable  to  the 
bearer  or  to  order,  and  also  where  the  same  shall  be 
made  payable  to  the  bearer  or  to  order,  if  the  same 
shall  amount  to  twenty  pounds,  or  be  indefinite. 

And  all  other  instruments,  bearing  in  any  degree  the 
form  or  style  of  promissory  notes,  but  which  in  law 
shall  be  deemed  special  agreements,  except  those 
hereby  expressly  directed  to  be  deemed  promissory 
notes. 

But  such  of  the  notes  and  instruments  here  exempted 
from  the  duty  on  promissory  notes,  shall  nevertheless 
be  liable  to  the  duty  which  may  attach  thereon  as 
agreements  or  otherwise. 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties. 

All  promissory  notes  for  the  payment  of  money  issued 
by  the  Governor  and  Company  of  the  Bank  of 
England. 

Protest  of  any  bill  of  exchange  or  promissory  note,  for 

any  sum  of  money —  £    s.    d. 

Not  amounting  to  20/.       . 0    2    0 

Amounting  to  20/.,  and  not  amounting  to  lOOZ.  .030 

Amounting  to  100/.,  and  not  amounting  to  500/.        .050 
Amounting  to  500/.  or  upwards  .        .        .        •    0  10    0 

Protest  of  any  other  kind 0    6    0 

And  for  every  sheet  or  piece  of  paper,  parchment,  or 
vellum,  upon  which  the  same  shall  be  written, 
after  the  first,  a  further  progressive  duty  of     •        .050 
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{58  Geo.  3,  c.  93.] 

An  Act  to  afford  Relief  to  the  bona  fide  Holders  of 
Negotiable  Securities,  without  Notice  that  they  were 
given  for  a  Usurious  Consideration, 

'*  Whereas  by  the  laws  now  in  force  all  contracts  and  assurances    68  Geo.  s,  c  98. 
whatsoever,  for  payment  of  money,  made  for  a  usurious  consider- 
ation are  utterly  void  ;  and  whereas,  in  the  course  of  mercantile 
transactions,  negotiable  securities  often  pass  into  the  hands  of 
persons  who  have  discounted  the  same  without  any  knowledge  of 
the  original  considerations  for  which  the  same  were  given ;  and 
the  avoidance  of  such  securities  in  the  hands  of  such  bond  fide 
indorsees,  without  notice,  is  attended  with   ereat  hardship  and 
injustice ; "  for  remedy  thereof,  be  it  enacted,  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  tiie  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  no  bill  of 
exchange  or  promissory  note  that  shall  be  drawn  or  made  after  Bin  of  ezdumge 
the  passing  of  this  act,  shall,  though  it  may  have  been  given  for  SotegtilmiSa 
a  usurious  consideration  or  upon  a  usurious  contract,  be  void  in  omrioas  oonsi. 
the  hands  of  an  indorsee  for  valuable  consideration,  unless  such  ^^^^^J^^^"*?.  ^ 
indorsee  had,  at  the  time  of  discounting  or  paying  such  consider-  of  ludonee  wiui- 
ation  for  the  same,  actual  notice  that  such  bill  of  exchange  or  oat  notice, 
promissory  note  had  been  originally  given  for  a  usurious  con- 
sideration or  upon  a  usurious  contract. 


[1  &  2  Geo.  4,  c.  78.] 
An  Act  to  regulate  Acceptances  of  Bills  of  Exchange, 

Whereas,  according  to  law  as  hath  been  adjudged,  where  a  bill  i&2Q<».*,c.78. 
is  accepted  payable  at  a  bankers,  the  acceptance  thereof  is  not  a 
general  but  a  qualified  acceptance ;  and  whereas  a  practice  hath 
very  generally  prevailed  among  merchants   and    traders  so   to 
accept  bills,  and  the  same  have,  among  such  persons  been  very 
generally  considered  as  bills  generally   accepted,  and   accepted 
without  qualification :  and  whereas  many  persons  have  been  and 
may  be  much  prejudiced  and  misled  by  such  practice  and  under- 
standing, and  persons  accepting  bills  may  relieve  themselves  from 
all  inconvenience,  by  giving  such  notice  as  hereinafter  mentioned 
of  their  intention  to  make  only  a  qualified  acceptance  thereof:  be 
it  therefore  enacted  by  the  Rine's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  BUis  accepted 
and  commons,  in  this  present  parliament  assembled,  and  by  the  SmkertOT  other 
authority  of  the  same,  that  from  and  after  the  first  day  of  August  place,  deemed  a 
now  next  ensuing,  if  any  person  shall  accept  a  bill  of  exchange  general  acoept- 
payable  at  the  house  of  a  banker  or  other  place,  without  further  ^^'       ^. 
expression  in  his  acceptance,  such  acceptance  shall  be  deemed  p^yabieafa 
and  taken  to  be,  to  all  intents  and  purposes,  a  general  acceptance  b«&ker^  or  other 
of  such  bill ;  but  if  the  acceptor  shall,  in  his  acceptance,  expro^  SeS^^ifqnaM- 
that  he  accepts  the  bill  payable  at  the  banker's  house  or  other  fled  aooeptance. 


—   I 
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1  ft  s  Geo.  4, 0. 78.  place  only,  and  not  otherwise  or  elsewhere,  sucli  acceptance  shall 

be  deemed  and  taken  to  be,  to  all  intents  and  purposes,  a  qualified 

acceptance  of  such  bill,  and  the  acceptor  shall  not  be  liable  to 
pay  the  said  bill,  except  in  default  of  payment  when  such  pay- 
ment shall  have  been  first  duly  demanded  at  such  banker's  house 
or  other  place. 

Acoeptaaoe  to  be        II.  And  he  it  further  enacted,  that,  from  and  after  the  said  first 
touting  on  the    ^^y  ^f  August^  no  acceptance  of  any  inland  bill  of  exchange  shall 

be  sufficient  to  charge  any  person,  unless  such  acceptance  be  in 
writing  on  such  bill,  or  if  there  be  more  than  one  part  of  such  bill, 
on  one  of  the  said  parts. 


89  &  40  Geo.  8, 
c43. 


[7  &  8  Geo.  4,  c.  15.] 

An  Act  for  declaring  the  Law  in  relation  to  Bills  of 
Exchange  and  Promissory  Notes  becoming  payable  on 
Good  Friday  or  Christmas  Day, 

7ft 8 Geo. 4, c. IS.      ''Whereas  an  act  was  passed  in  the  thirty-ninth  and  fortieth 

years  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
intituled  '  An  Act  for  the  better  Observance  of  Good  Friday  in 
certain  cases  therein  mentioned;'  and  it  was  thereby  enacted, 
that  where  bills  of  exchange  and  promissory  notes  became  due 
and  payable  on  Good  Friday,  the  same  should,  from  and  after  the 
first  day  of  June  then  next  ensuing,  be  payable  on  the  day  before 
Good  Friday  ;  and  that  the  holder  or  holders  of  such  bills  of  ex- 
change or  promissory  notes  might  note  and  protest  the  same  for 
non-payment  on  the  day  preceding  Good  Friday,  in  like  manner 
as  if  the  same  had  fjaillen  due  and  become  payable  on  the  day  pre- 
ceding Good  Friday ;  and  that  such  noting  and  protest  should 
have  the  same  effect  and  operation  at  law  as  if  such  bills  and  pro- 
missory notes  had  fallen  due  and  become  payable  on  the  day  pre- 
ceding Good  Friday,  in  the  same  manner  as  was  usual  in  cases  of 
bills  of  exchange  and  promissory  notes  coming  due  on  the  day 
before  any  Lord's  Day,  commonly  called  Sunday,  and  before  the 
feast  of  the  Nativity  or  birth-day  of  our  Lord,  commonly  called 
Christmas  Day ;  and  whereas,  notwithstanding  the  said  recited 
act,  and  notwithstanding  the  general  custom  of  merchants,  doubts 
have  arisen  whether  notice  of  the  dishonour  of  bills  of  exchange 
and  promissory  notes  falling  due  on  any  Good  Friday,  or  on  any 
Christmas  Day,  should  not  be  given  on  such  Good  Friday  or 
Christmas  Day  respectively,  and  whether  in  cases  where  bills  of 
exchange  and  promissory  notes  fall  due  on  the  day  preceding  any 
Good  i*riday  or  Christmas  Day,  notice  of  the  dishonour  thereof 
should  not  be  given  on  the  Good  Friday  or  the  Christmas  Day 
next  after  the  same  bills  of  exchange  and  promissory  notes  so  fall 
due ;  and  it  is  expedient  that  such  doubts  should  be  removed :" 
be  it  therefore  declared  and  enacted,  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament  assembledi 
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and  by  the  authority  of  the  same,  that  from  and  immediately  after  7ft8Geo.4,c.i5. 

the  tenth  day  of  April,  one  thousand  eight  hundred  and  twenty-  = 

seven,  in  all  cases  where  bills  of  exchange  or  promissory  notes  where biiisof 
shall  be  payable  either  under  or  by  virtue  of  the  said  recited  act  ^^^"dae  on 
or  otherwise  on  the  day  preceding  any  Good  Friday,  or  on  the  day  the  day  preceding 

E receding  any  Christmas  Day,  it  shall  not  be  necessary  for  the  ^J^^IJS^d,^ 
older  or  holdei'S  of  such  bills  of  exchange  or  promissory  notes  to  axe  dishonoured, 
give  notice  of  the  dishonour  thereof  until  the  day  next  afker  such  notice  thereof 
Good  Friday  or  Christmas  Day;  and  that  whenever  Christmas  Day  theW  after b^ 
shall  faU  on  a  Monday,  it  shall  not  be  necessary  for  the  holder  or  Oood  Friday,  &c. 
holders  of  such  bills  of  exchange  or  promissory  notes  as  shall  be 
payable  on  the  preceding  Saturday,  to  sive  notice  of  the  dishonour 
thereof  until  the  Tuesday  next  after  such  Christmas  Da}' ;  and  that 
every  such  notice  given  as  aforesaid  shaU  be  valid  and  effectual  to 
all  intents  and  purposes. 

II.  And  whereas  similar  doubts  have  existed  with  respect  to  Bills  of  exchange 
bills  of  exchange  and  promissory  notes  falling  due  upon  days  ap-  JS^S^thmSS-^" 
pointed  by  his  Majesty  s  proclamation  for  solemn  fasts  or  days  of  frying  days,  to  be 
thanksgiving,  or  upon  the  day  next  preceding  such  days  respec-  payable  on  the 
tively,  and  it  is  expedient  that  such  doubts  should  be  removed;  be  ^ingsa£ltot 
it  therefore  further  declared  and  enacted,  that  from  and  after  the  or  thaniugi^viqg 
said  tenth  day  of  April,  one  thousand  eight  hundred  and  twenty-  ^* 

seven,  in  all  cases  where  bills  of  exchange  or  promissory  notes  shall 
become  due  and  payable  on  any  day  appointed  by  his  Majesty's 
proclamation  for  a  day  of  solemn  fast  or  a  day  of  thanksgiving,  the 
same  shall  be  payable  on  the  day  next  preceding  such  day  of  fast 
or  day  of  thanksgiving,  and  in  case  of  nonpayment  may  be  noted 
and  protested  on  such  preceding  day;  and  that  as  well  in  such 
cases  as  in  the  case  of  bills  of  exchange  and  promissory  notes  be- 
coming due  and  payable  on  the  day  preceding  any  such  day  of  fast 
or  day  of  thanks^ving,  \t  shall  not  be  necessary  for  the  holder  or 
holders  of  such  bills  of  exchange  and  promissory  notes  to  give 
notice  of  the  dishonour  thereof  until  the  day  next  after  such  day  of 
fast  or  day  of  thanksgiving;  and  that  whensoever  such  day  of  fast 
or  day  of  thanksgiving  shall  be  appointed  on  a  Monday,  it  shall 
not  be  necessary  for  the  holder  or  holders  of  such  bills  of  exchange 
or  promissory  notes  as  shall  be  payable  on  the  preceding  Saturday, 
to  ffive  notice  of  the  dishonour  thereof  until  the  Tuesday  next  after 
Buch  day  of  fast  or  day  of  thanks^ving  respectively,  and  that  every 
such  notice,  so  given  as  aforesaid,  shall  be  valid  and  effectual  to 
all  intents  and  purposes. 

III.  And  be  it  further  enacted,  that  from  and  after  the  said  oood  Friday, 
tenth  of  April,  one  thousand  eight  hundred  and  twenty-seven,  £^'*i°5JJ^3J' 
Good  Friday  and  Christmas  Day,  and  every  such  day  of  fast  or  buis  of  exchange 
thanksgiving  so  appointed  by  his  Majesty,  is  and  shall  for  all  other  Iw^^J^S?*^"*' 
purposes  whatever,  as  regards  bills  of  exchange  and  promissory    '^^^^*^^' 
notes,  be  treated  and  considered  as  the  Lord's  Day  commonly 

called  Sunday. 
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7&8Geo.4,c.iff.      IV.  Provided  always  and  be  it  further  enacted,  that  nothing  in 
-  this  act  contained  shall  extend  or  be  construed  to  extend  to  thut 


Act  not  to  extend 
toSootUmd. 


part  of  the  United  Kingdom  called  Scotland. 


9  Geo.  4,  e.  14, 

English  act, 
31  Jac,  1,0.  16. 


Trisli  act, 

10  Car.  1,  sesB.  2, 

c  6. 


Tn  acttoni  of 
debt  or  upon  the 
case,  no  acknow- 
ledgment shall 
be  deemed  safB- 
clent,  unless  It 
be  in  writing,  or 
b7  part  paj-ment. 


Joint  con- 
tractoFB. 


Proviso  for  the 
case  of  joint 
contSBCtors. 


[9  Geo.  4,  c.  14,  ss.  1,  3,  4,  5,  8.] 

An  Act  for  rendering  a  written  Memorandum  necessary  to 
the  Validity  of  certain  Promises  and  Engagements. 

"  Whereas,  by  an  act  passed  in  England,  in  the  twenty-first 
year  of  the  reign  of  King  James  the  First,  it  was,  among  other 
things,  enacted,  that  all  actions  of  account  and  upon  the  case,  other 
than  such  accounts  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors  or  servants,  all  actions  of 
debt  grounded  upon  any  lending  or  contract  without  specialty,  and 
all  actions  of  debt  for  arrearages  of  rent,  should  be  commenced 
within  three  years  after  the  end  of  the  then  present  session  of 
parliament,  or  within  six  years  next  after  the  cause  of  such  actions 
or  suit,  and  not  after:  and  whereas  a  similar  enactment  is  con- 
tained in  an  act  passed  in  Ireland,  in  the  tenth  year  of  the  reign 
of  Kinff  Charles  the  First;  and  whereas  various  questions  have 
arisen  m  actions  founded  on  simple  contract,  as  to  the  proof  and 
effect  of  acknowledgments  and  promises  offered  in  evidence  for 
the  purpose  of  taking  cases  out  of  the  operation  of  the  said  enact- 
ments |  and  it  is  expedient  to  prevent  such  questions,  and  to  make 
provision  for  giving  effect  to  the  said  enactments;  and  to  the 
intention  thereof:"  oe  it  therefore  enacted,  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authoritv  of  the  same,  that,  in  actions  of 
debt  or  upon  the  case,  ^^ounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be  deemed  suffi- 
cient evidence  of  a  new  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactments  or  either  of 
them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made  or  contained  by  or  in 
some  writing,  to  be  signed  by  the  party  chargeable  thereby;  and 
that  where  there  shall  oe  two  or  more  joint  contractors,  or  execu- 
tors or  administrators  of  any  contractor,  no  such  joint  contractor, 
executor  or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments or  either  of  them,  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  any  written  acknowledgment  or  promise  made  and 
signed  bv  any  other  or  others  of  them;  provided  always,  that 
nothing  herein  contained  shall  alter,  or  take  away  or  lessen  the 
effect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever;  provided  also,  that  in  actions  to  be  com« 
menced  against  two  or  more  such  joint  contractors,  or  executors 
or  administrators,  if  it  shall  appear,  at  the  trial  or  otherwise, 
that  the  plaintiff,  though  barred  by  either  of  the  said  recited  acts 
or  this  act,  as  to  one  or  more  of  such  joint  contractors,  or  exe- 
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cutors  or  admiDistrators,  shall  nevertheless  he  entitled  to  recover     9  oeo.  4,  c  14. 

against  any  other  or  others  of  the  defendants,  by  virtue  of  a  new  

acknowledgment  or  promise,  or  otherwise,  judgment  may  be  given 
and  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defend- 
ants against  whom  he  shall  recover,  or  for  the  other  defendant  or 
defendants,  against  the  plaintiff. 

III.  And  be  it  further  enacted,  that  no  indorsement  or  memo-  indonementi  of 
randum  of  any  payment,  written  or  made  after  the  time  appointed  p^°*^^ 
for  this  act  to  take  effect,  upon  any  promissory  note,  bill  of  ex- 
change, or  other  writing,  by  or  on  the  behalf  of  the  party  to  whom 
such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of 
such  payment,  so  as  to  take  the  case  out  of  the  operation  of  either 
of  the  said  statntes. 

jy.  And  be  it  further  enacted,  that  the  said  recited  acts,  and  simple  contract 
this  act,  shall  be  deemed  and  taken  to  apply  to  the  case  of  any  ^l^^]^f^^ 
debt  on  simple  contract  alleged  by  way  of  set-off  on  the  part  of 
any  defendant,  either  by  plea,  notice  or  otherwise. 

y.  And  be  it  further  enacted,  that  no  action  shall  be  main-  conflrmation  of 
tained  whereby  to  charge  any  person  upon  any  promise  made  J"*jj2jfta*"*** 
after  full  age  to  pay  any  debt  contracted  during  mfancv,  or  upon    ^ 
any  ratification  after  full  age  of  any  promise  or  simple  contract 
made  during  infancy,  unless  such  promise  or  ratification  shall  be 
made  by  some  writing  signed  by  the  party  to  be  charged  there- 
with. 

yill.  And  be  it  further  enacted,  that  no  memorandum  or  other  vemomndnms 
writing,  made  necessary  by  this  act,  shall  be  deemed  to  be  an  ex^ptedfrom 
agreement  within  the  meaning  of  any  statute  relating  to  the  duties  '     ^ 
of  stamps. 


[2  &  3  Will.  4,  c.  98.] 

An  Act  for  regulating  the  Protesting  for  Nonpayment 
of  Bills  of  Exchange  drawn  payable  at  a  Place  not 
being  the  Place  of  the  Residence  of  the  Drawee  or 
Drawees  of  the  same, 

"Whereas  doubts  having  arisen  as  to  the  place  in  which  it  is     2&SW111. 4, 
requisite  to  protest  for  nonpayment  bills  of  exchange,  which  on  ^^^ 

the  presentment  for  acceptance  to  the  drawee  or  urawees  shall 
not  have  been  accepted,  such  bills  of  exchange  bein^  made 
payable  at  a  place  other  than  the  place  mentioned  therem  to  be 
the  residence  of  the  drawee  or  drawees  thereof,  and  it  is  ex]>edient 
to  remove  such  doubts;"  be  it  therefore  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same.  That  from  biiu  of  exciumge 
and  after  the  passing  of  this  act  all  bills  of  exchange  wherein  the  «p~«>  ^  ^ 
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8  &  3  Will.  4, 
c.  93. 

pnid  in  any  place 
other  than  the 
residenoe  of  the 
drawee,  if  not 
ftooepted  on  pre- 
sentment, may 
be  protested  in 
that  place,  nnleis 
amount  paid  to 
the  holder. 


drawer  or  drawers  thereof  shall  have  expressed  that  such  bills 
of  exchange  are  to  be  payable  in  any  place  other  than  the  place 
by  him  or  them  therein  mentioned  to  be  the  residence  of  the 
drawee  or  drawees  thereof,  and  which  shall  not  on  the  present- 
ment for  acceptance  thereof  be  accepted,  shall  or  may  be,  without 
further  presentment  to  the  drawee  or  drawees,  protested  for  non- 
payment in  the  place  in  which  such  bills  of  exchange  shall  hnv 
Deen  by  the  drawer  or  drawers  expressed  to  be  payable,  onlest 
the  amount  owing  upon  such  bills  of  exchange  shall  have  beea 

Said  to  the  holder  or  holders  thereof  on  the  day  on  which  such 
ills  of  exchange  would  have  become  payable^  had  the  same  been 
duly  accepted. 


8  ft  4  WIU.  4, 
c.  42. 

Initials  of  names 
may  bo  used  in 
some  cases. 


Jnry  empowered 
to  allow  interest 
npon  debts. 


In  certain  actions 
the  jory  may  give 
damages  in  the 
natoie  of  interest. 


[3  &  4  Will.  4,  c.  42,  ss.  12,  28,  29.] 

An  Act  far  the  further  Amendment  of  the  Law  and  the 
better  Advancement  of  Justice. 

XII.  And  be  it  further  enacted,  that,  in  all  actions  upon  bills  of 
exchange  or  promissory  notes  or  other  written  instruments,  any  of 
the  parties  to  which  are  designated  by  the  initial  letter  or  letters^ 
or  some  contraction  of  the  christian  or  first  name  or  names,  it 
shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  and  in  the 
process  or  declaration  to  designate,  such  persons  by  the  same 
initial  letter  or  letters,  or  contraction  of  the  christian  or  first  name 
or  names,  instead  of  stating  the  christian  or  first  name  or  names 
in  full. 

XXVIII.  And  be  it  further  enacted,  that  upon  all  debts  or 
sums  certain,  payable  at  a  certain  time  or  otherwise,  the  jury,  on 
the  trial  of  any  issue  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  allow  interest  to  the  creditor  at  a  rate  not 
exceeding  the  current  rate  of  interest  from  the  time  when  such 
debts-  or  sums  certain  were  payable,  if  such  debts  or  sums  be 
payable  by  virtue  of  some  written  instrument  at  a  certain  time, 
or,  if  payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing,  so  as  such  demand 
shall  give  notice  to  the  debtor  that  interest  will  be  claimed  from 
the  date  of  such  demand  until  the  term  of  payment;  provided 
that  interest  shall  be  payable  in  all  cases  in  which  it  is  now 
payable  by  law. 

XXIX.  And  be  it  further  enacted,  that  the  jury,  on  the  trial  of 
any  issue  or  on  any  inquisition  of  damages,  may,  if  they  shall 
think  fit,  give  damages  in  the  nature  of  interest  over  and  above 
the  value  of  the  goods  at  the  time  of  the  conversion  or  seizure,  in 
all  actions  of  trover  or  tresspass  de  bonis  asportatis,  and  over  and 
above  the  money  recoverable  in  all  actions  on  policies  of  assurance 
made  after  the  passing  of  this  act. 
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[5&6WiU.  4,c.  41.] 

An  Act  to  amend  the  Law  relating  to  Securities  given  for 
Considerations  arising  out  of  Gaming^  usurious  and 
certain  other  illegal  Transactions. 

<'  Whereas  by  an  act  passed  in  the  sixteenth  year  of  the  reign  of     6  ft  6  wiu.  4, 
his  late  Majesty  Kine  Charles  the  Second,  and  by  an  act  passed  in  ^^^- 

the  parliament  of  Ireland  in  the  tenth  year  of  the  reigpi  of  his  late  i^  q„^  2  g.  7. 
Majesty  King  William  the  Third,  each  of  such  acts  being  intituled  ^q  -^^  3  ^j^ 
*  An  Act  against  deceitful,  disorderly  and  excessive  Gaming,'  it 
was  enacted,  that  all  and  singular  judgments,  statutes,  recogni- 
zances, mortgages,  conveyances,  assurances,  bonds,  bills,  special- 
ties, promises,  covenants,  amements  and  other  acts,  deeds  and 
securities  whatsoever,  which  should  be  obtained,  made,  given, 
acknowledged  or  entered  into  for  security  or  satisfaction  of  or  for 
any  money  or  other  thing  lost  at  play  or  otherwise  as  in  the  said 
acts  respectively  is  mentioned,  or  for  any  part  thereof,  should  be 
utterly  void  and  of  none  effect :  and  whereas  by  an  act  passed  in  9  Ann.  c  u. 
the  nmth  year  of  the  reign  of  her  late  Majesty  Queen  Anne,  and 
also  by  an  act  passed  in  the  parliament  of  Ireland  in  the  eleventh  11  Ann.  (r.) 
year  of  the  reign  of  her  late  majesty,  each  of  such  acts  being 
intituled  'An  Act  for  the  better  preventing  of  excessive  and  de- 
ceitful Gaming,'  it  was  enacted,  that  from  and  after  the  several 
days  therein  respectively  mentioned  all  notes,  bills,  bonds,  judg- 
ments, mortgages  or  other  securities  or  conveyances  whatsoever, 
given,  granted,  drawn  or  entered  into  or  execated  by  any  person 
or  persons  whatsoever,  where  the  whole  or  any  part  of  the  con- 
sideration of  such  conveyances  or  securities  should  be  for  any 
money  or  other  valuable  thing  whatsoever  won  by  gaming  or 
playing  at  cards,  dice,  tables,  tennis,  bowls  or  other  game  or  games 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as  did 
game  at  any  of  the  games  aforesaid,  or  for  the  reimbursing  or  re- 
paying any  money  knowingly  lent  or  advanced  for  such  gaming 
or  betting  as  aforesaid,  or  lent  or  advanced  at  the  time  and  place 
of  such  play  to  any  person  or  persons  so  gaming  or  betting  as 
aforesaid,  or  that  shonld,  during  such  play,  so  play  or  bet,  should 
be  utterly  void,  frustrate  and  of  none  effect  to  all  intents  and  pur- 
poses whatsoever :  and  that  where  such  mortgages,  securities  or 
other  conveyances  should  be  of  lands,  tenements  or  hereditaments, 
or  should  be  such  as  should  incumber  or  affect  the  same,  such 
mortgages,  securities  or  other  conveyances  should  enure  and  be 
to  and  for  the  sole  use  and  benefit  of  and  should  devolve  upon  such 
person  or  persons  as  should  or  might  have  or  be  entitled  to  such 
lands  or  hereditaments  in  case  the  said  grantor  or  grantors  thereof 
or  the  person  or  persons  so  incumbering  the  same  had  been 
naturally  dead,  and  as  if  such  mortgages,  securities  or  other  con- 
veyances had  been  made  to  such  person  or  persons  so  to  be  en- 
titled after  the  decease  of  the  person  or  persons  so  incumbering 
the  same ;  and  that  all  grants  or  conveyances  to  be  made  for  the 
preventing  of  such  lands,  tenements  or  hereditaments  from  coming 
to  or  devolving  upon  such  person  or  persons  thereby  intended  to 
enjoy  the  same  as  aforesaid  should  be  deemed  fraudulent  and  void 

kk2 


r 


^00  Appendix. 

6  &  6  wm  4,  aiid  of  none  effect  to  all  intents  and  purposes  whatsoever :  and 
^'^^'  whereas  by  an  act  passed  in  the  twelfth  year  of  the  reign  of  her 

13  Ann.  Bt.  2,        said  late  Majesty  Queen  Anne,  intituled  '  An  Act  to  reduce  the 

c.  16.  Rate  of  Interest  without  any  Prejudice  to  Parliamentary  Securi- 

ties,' it  was  enacted,  that  all  bonds,  contracts  and  assurances 
whatsoever  made  after  the  twenty- ninth  day  of  September,  one 
thousand  seven  hundred  and  fourteen,  for  payment  of  any  principal 
or  money  to  be  lent  or  covenanted  to  be  performed  upon  or  for 
any  usury,  whereupon  or  whereby  there  should  be  reserved  or 
taken  above  the  rate  of  five  pounds  in  the  hundred,  as  therein 
mentioned,  should  be  utterly  void :  and  whereas  by  an  act  passed 
in  the  parliament  of  Ireland  in  the  fifth  year  of  the  reign  of  bis 

6  Geo.  s  (I.)  late  Majesty  King  George  the  Second,  intituled  '  An  Act  for  re- 

ducing the  Interest  of  Money  to  Six  per  Cent.,'  it  was  enacted, 
that  all  bonds,  contracts  and  assurances  whatsoever  made  after  the 
first  day  of  May,  one  thousand  seven  huudred  and  thirty-two,  for 
payment  of  any  principal  or  money  to  be  lent  or  covenant  to  be 
performed  upon  or  for  any  loan,  whereupon  or  whereby  there 
should  be  talcen  or  reserved  above  the  rate  of  six  pounds  in  the 
hundred,  should  be  utterly  void :  and  whereas  by  an  act  passed  in 
the  fifty-eighth  year  of  the  reign  of  his  late  Majesty  King  George 

£8  Geo.  8,  c.  98.      the  Third,  intituled   '  An  Act  to  afford  Relief  to  the  bona  fide 

Holders  of  Negotiable  Securities  without  Notice  that  they  were 
given  for  a  usurious  Consideration,'  it  was  enacted,  that  no  bill  of 
exchange  or  promissory  note  that  should  be  drawn  or  made  after 
the  passing  of  that  act  should,  though  it  might  have  been  given 
for  a  usunous  consideration  or  upon  a  usurious  contract,  be  void 
in  the  hands  of  an  indorsee  for  valuable  consideration,  unless  such 
indorsee  had  at  the  time  of  discounting  or  paying  such  considera- 
tion for  the  same  actual  notice  that  such  bill  of  exchange  or  pro- 
missory note  had  been  originally  given  for  a  usurious  consideration 
or  upon  a  usurious  contract :  and  whereas  by  an  act  passed  in  the 
parliament  of  Ireland  in  the  eleventh  and  twelfth  years  of  the 
reign  of  his  said  late  Majesty  King  George  the  Third,  intituled 

llftlSGeo.8(L)    'An  Act  to  prevent  Frauds  committed    by  Bankrupts,'   it  waa 

enacted,  that  every  bond,  bill,  note,  contract,  agreement  or  other 
security  whatsoever  to  be  made  or  given  by  any  bankrupt  or  by 
any  other  person  unto  or  to  the  use  of  or  in  trust  for  any  creditor 
or  creditors,  or  for  the  security  of  the  payment  of  any  debt  or  sum 
of  money  due  from  such  bankrupt  at  the  time  of  his  becoming 
bankrupt,  or  any  part  thereof,  between  the  time  of  his  becoming 
bankrupt  and  such  bankrupt's  discharge,  as  a  consideration  or  to 
the  intent  to  persuade  him,  her  or  them  to  consent  to  or  sign  any 
such  allowance  or  certificate,  should  be  wholly  void  and  of  no 
effect,  and  the  monies  there  secured  or  agreed  to  be  paid  should 
not  be  recovered  or  recoverable:  and  whereas  by  an  act  passed 
in  the  forty-fifth  year  of  the  reign  of  his  said  late  Majesty  King 

tf  Geo. 8. C.7S.      George  the  Third,  intituled  'An  Act  for  the  £ncouragement  of 

Seamen,  and  for  the  better  and  more  effectually  manning  his 
Majesty's  Navy  during  the  present  War,'  it  was  enacted,  that  all 
contracts  and  agreements  which  should  be  entered  into,  and  all 
bilb,  notes  and  other  securities  which  should  be  given  by  any 
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person  or  persons  for  ransom  of  any  sbip  or  Tessel,  or  of  any     sftsiirm.  i, 
merchandize  or  goods  on  board  the  same^  contrary  to  that  act,  ^^'' 

should  be  absolutely  null  and  void  in  law,  and  of  no  effect  what- 
soever :  and  whereas  by  an  act  passed  in  the  sixth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  <  An  e  Geo.  4,  c  16. 
Act  to  amend  the  Laws  relating  to  Bankrupts/  it  was  enacted, 
that  any  contract  or  security  made  or  given  by  any  bankrupt  or 
other  person  unto  or  in  trust  for  any  creditor,  or  for  securing  the 
payment  of  any  money  due  by  such  bankrupt  at  his  bankruptcy, 
as  a  consideration  or  with  intent  to  persuade  such  creditor  to  con- 
sent to  or  sign  the  certificate  of  any  such  bankrupt,  should  be  void, 
and  the  money  thereby  secured  or  agreed  to  be  paid  should  not  be 
recoverable,  and  the  party  sued  on  such  contract  or  security  might 
plead  the  general  issue,  and  give  that  act  and  the  special  matter  in 
evidence:  and  whereas  securities  and  instruments  made  void  by 
virtue  of  the  several  hereinbefore  recited  acts  of  the  sixteenth  year 
of  the  reign  of  his  said  late  Majesty  King  Charles  the  Second,  the 
tenth  year  of  the  reign  of  his  said  late  Majrsty  King  William  the 
Third,  the  ninth  and  eleventh  years  of  the  reign  of  her  said  late 
Majesty  Queen  Anne,  the  eleventh  and  twelfth  years  of  the  reign 
of  his  said  late  Majesty  King  George  the  Third,  the  forty-fifth  year 
of  the  reign  of  his  said  late  Majesty  King  George  the  Third,  and 
the  sixth  year  of  the  reign  of  his  said  late  Majesty  King  George 
the  Fourth,  and  securities  and  instruments  made  void  by  virtue  of 
the  said  act  of  the  twelfth  vear  of  the  reign  of  her  said  late  Ma- 
jesty Queen  Anne,  and  the  fifth  year  of  the  reign  of  his  said  late 
Majesty  King  George  the  Second,  other  than  bills  of  exchange  or 
promissory  notes  made  valid  by  the  said  act  of  the  fiftv-eighth 
year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  are 
sometimes  indorsed,  transferred,  assigned  or  conveyed  to  pur- 
chasers or  other  persons  for  a  valuable  consideration,  witnout 
notice  of  the  original  consideration  for  which  such  securities  or 
instruments  were  given ;  and  the  avoidance  of  such  securities  or 
instruments  in  the  hands  of  such  purchasers  or  other  persons  is 
often  attended  with  great  hardship  and  injustice:"  for  remedy 
thereof  be  it  enacted  by  the  King*s  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  ol  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same.  That  so  much  of  the  hereinbefore  recited  Sflcnrfties  giTen 
acts  of  the  sixteenth  year  of  the  reign  of  his  said  late  Majesty  ^^M^^S^^^t- 
King  Charles  the  Second,  the  tenth  year  of  the  reign  of  his  said  gai  tnauactJoiM  ^' 
late  Majesty  King  William  the  Third,  the  ninth,  eleventh  and  nottoberoid, 
twelfth  years  of  the  reign  of  her  said  late  Majesty  Queen  Anne,  Si^£S?l?rS 
the  fifth  year  of  the  reign  of  his  said  late  Majesty  King  George  foraniuegai 
the  Second,  the  eleventh  and  twelfth  and  the  forty-fifth  years  of  oon^ide^tton. 
the  reign  of  his  said  late  Majesty  King  George  the  Third,  and  the 
sixth  year  of  the  reign  of  his  said  late  Majesty  King  George  the 
Fourth,  as  enacts  that  any  note,  bill  or  mortgage  shall  be  abso- 
lutely void,  shall  be  and  the  same  is  hereby  repealed ;  but  never- 
theless every  note,  bill  or  mortgage  which  if  this  act  had  not  been 
passed  would,  by  virtue  of  the  said  several  lastly  hereinbefore 
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6  ft  6  Will.  4, 

C.41. 


Monejr  paid  to 
the  holder  of 
rach  Mooritiee 
■hall  be  deemed 
to  be  paid  on 
aocoantof  he 
person  to  whom 
the  same  was 
Oirlglnally  glren. 


BepeallngM 
mach  of  recited 
actsof  9ft  11 
Ann.  as  enacts 
that  securities 
shall  enore  for 
the  benefit  of 
parties  in  re- 
mainder. 


mentioned  acts  or  any  of  them,  ha?e  been  absolately  voidy  shall 
be  deemed  and  taken  to  have  been  made,  drawn,  accepted,  gxTen 
or  executed  for  an  illegal  consideration,  and  the  said  several  acta 
shall  have  the  same  force  and  effect  which  thev  would  respectively 
have  had  if,  instead  of  enactine  that  any  such  note,  bill  or  mort^ 
gage  should  be  absolutely  void,  such  acts  had  respectively  pro- 
vided that  every  such  note,  bill  or  mortgage  should  be  oeemed 
and  taken  to  have  been  made,  drawn,  accepted,  given  or  executed 
for  an  illegal  consideration :  provided  always,  that  nothing  herein 
contained  shall  prejudice  or  affect  any  note,  bill  or  mortgage 
which  would  have  been  good  and  valid  if  this  act  had  not  been 


II.  And  be  it  further  enacted,  that  in  case  any  person  shall  after 
the  passing  of  this  act,  make,  draw,  give  or  execute  any  note,  bill 
or  mortgage  for  any  consideration  on  account  of  which  the  same 
is  by  the  hereinbefore  recited  acts  of  the  sixteentli  year  of  the 
reign  of  his  said  late  Majesty  King  Charles  the  Second,  the  tenth 
year  of  the  reign  of  his  said  late  Majesty  King  William  the  Thirds 
and  the  ninth  and  eleventh  years  of  the  reisa  of  her  said  late 
Majesty  Queen  Anne,  or  by  any  one  or  more  of  such  acts,  declared 
to  be  void,  and  such  person  shall  actually  pay  to  any  indorsee, 
holder  or  assignee  of  such  note,  bill  or  mortgage  the  amount  of 
the  money  thereby  secured,  or  any  part  thereof,  such  money  so 
paid  shall  be  deemed  and  taken  to  have  been  paid  for  and  on 
account  of  the  person  to  whom  such  note,  bill  or  mortgage  was 
originally  given  upon  such  illegal  consideration  as  aforesaid,  and 
shall  be  deemed  and  taken  to  be  a  debt  due  and  owing  from  such 
last-named  person  to  the  person  who  shall  have  so  paid  such 
money,  and  shall  accordingly  be  recoverable  by  action  at  law  in 
any  of  his  Majesty's  courts  of  record. 

III.  And  be  it  furfher  enacted,  that  so  much  of  the  said  acts  of 
the  ninth  and  eleventh  years  of  the  reign  of  her  said  late  Majesty 
Queen  Anne  as  enacts  that  where  such  mortgages,  securities  or 
other  conveyances  as  therein  mentioned  shoula  be  of  lands,  tene- 
ments or  hereditaments,  or  should  be  such  as  should  incumber  or 
affect  the  same,  such  mortgages,  securities  or  other  conyeyanoes 
should  enure  and  be  to  and  ror  the  sole  use  and  benefit  of  and 
should  devolve  upon  such  person  or  persons  as  should  or  might 
have  or  be  entitled  to  sucn  lands  or  hereditaments  in  case  the 
grantor  or  grantors  thereof,  or  the  person  or  persons  incumbering 
the  same,  had  been  naturally  dead,  and  as  if  such  mortgages,  secu- 
rities or  other  conveyances  had  been  made  to  such  person  or  per- 
sons so  to  be  entitled  after  the  decease  of  the  person  or  persons  so 
incumbering  the  same,  and  that  all  grants  or  conveyances  to  be 
made  for  the  preventing  of  such  lands,  tenements  or  hereditaments 
from  coming  to  or  devolving  upon  such  person  or  persons  thereby 
intended  to  enjoy  the  same  as  aforesaid,  snould  be  deemed  fraudu- 
lent and  void,  and  of  none  effect  to  all  intents  and  purposes  what- 
soever, shall  be  and  the  same  is  hereby  repealed;  saving  to  all 
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persons  all  rights  acquired  by  virtae  thereof  previously  to  the     «&6wm. 4. 
passing  of  this  act.  ^ 


IV.  And  be  it  further  enacted,  that  this  act  may  be  altered  or  Act  maj  be 
repealed  by  any  other  act  during  tliis  present  session  of  parlia-  Alfred  mifl 
vent.  »ewtoii. 


[6  &  7  WiU.  4,  c.  58.] 

An  Act  for  declaring  the  Law  as  to  the  Day  on  which  it 
is  requisite  to  present  for  Payment  to  the  Acceptors  or 
Acceptor  supra  Protest  ybr  Honour,  or  to  the  Referees 
or  Referee  in  case  of  Need,  Bills  of  Exchange  which 
had  been  dishonoured. 

"  Whereas  bills  of  exchange  are  occasionally  accepted  supra     6  &  7  win.  4, 
protest  for  honour  or  have  a  reference  thereon  in  case  of  need :  ^^- 

and  whereas  doubts  have  arisen  when  bills  have  been  protested 
for  want  of  payment  as  to  the  day  on  which  it  is  requisite  that 
they  should  be  presented  for  payment  to  the  acceptors  or  acceptor 
for  honour,  or  to  the  referees  or  referee,  and  it  is  expedient  that 
such  doubts  should  be  removed ; "  be  it  therefore  declared  and 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and,  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  That  it  shall  not  be  necessary  to  present  such  bills  Biiis  of  exchange 
of  exchange  to  such  acceptors  or  acceptor  for  honour,  or  to  such  "®*^^***  **** 
referees  or  referee,  until  the  day  following  the  day  on  which  such  ton  for  honour' 
bills  of  exchange  sliall  become  due ;  and  that  if  the  place  of  or  referees  uu 
address  on  such  bill  of  exchange  of  such  acceptors  or  acceptor  for  ^J  J^  STwhich 
honour,  or  of  such  referees  or  referee,  shall  be  in  any  city,  town,  they  become  due. 
or  place,  other  than  in  the  city,  town,  or  place  where  such  bill 
shall  be  therein  made  payable,  then  it  shall  not  be  necessary  to 
forward  such  bill  of  exchange  for  presentment  for  payment  to 
such  acceptors  or  acceptor  for  honour,  or  referees  or  referee,  until 
the  day  following  the  day  on  which  such  bill  of  exchange  shall 
become  due. 

11.  And  be  it  further  enacted  and  declared,  that  if  the  day  n  the  f oiiowinff 
following  the  day  on  which  such  bill  of  exchange  shall  become  ^  ^*  Sunday, 
due  shall  happen  to  be  a  Sunday,  Good  Friday,  or  Christmas  Day,  di^Wiowinir^* 
or  a  day  appointed  by  his  Majesty's  proclamation  for  solemn  fast  such  Sunday,  fto. 
or  of  thanksgiving,  then  it  shall  not  be  necessary  that  such  bill  of 
exchange  shall  be  presented  for  payment,  or  be  forwarded  for 
such  presentment  for  payment,  to  such  acceptors  or  acceptor  for 
honour,  or  referees  or  referee,  until  the  day  following  such  Sunday, 
Good  Friday,  Christmas  Day,  or  solemn  fast  or  day  of  thanks- 
giving. 
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1  ft  2  yict  c.  110. 

Sberlfl  empow- 
ered to  seize 
money,  tank 
notes,  &C.; 


and  to  paj  money 
or  bank  notes  to 
execntion  cre- 
ditor; 


and  to  sne  for 
amount  secured 
by  bills  of  ex- 
change and  other 
securities. 


Prorlsoasto 
Indemuity  for 
shexUL 


Secnritles  not 
realized  to  be  re- 


[1  &2Vict.  c.  110.] 

An  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil 
Actions,  except  in  certain  Cases;  for  extending  the 
Remedies  of  Creditors  against  the  Property  of  Debtors ; 
and  for  amending  the  Laws  for  the  Relief  of  Insolvent 
Debtors  in  England,  [16  August,  1838.] 

XII.  And  be  it  enacted,  that  by  virtue  of  any  writ  of  fieri  facias 
to  be  sued  oot  of  any  superior  or  inferior  court  after  the  time 
appointed  for  the  commencement  of  this  act,  or  any  precept  in 
pursuance  thereof,  the  sheriff  or  other  ofRcer  having  the  execadon 
thereof  may  and  shall  seize  and  take  any  money  or  bank  notes, 
(whether  of  the  governor  and  company  of  the  Bank  of  England,  or 
of  any  other  banK  or  bankers,)  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  other  securities  for  money, 
belonging  to  the  person  against  whose  effects  such  writ  of  fieri 
facias  shall  be  sued  out ;  and  may  and  shall  pay  or  deliver  to  the 
party  suing  out  such  execution  any  money  or  bank  notes  which 
shall  be  so  seized  or  a  sufficient  part  thereof;  and  may  and  shall 
hold  any  such  cheques,  bills  of  exchange,  promissory  notes,  bonds, 
siiecialties,  or  other  securities  for  money  as  a  security  or  securities 
for  the  amount  of  such  writ  of  fieri  facias  directed  to  be  levied,  or 
BO  much  thereof  as  shall  not  have  been  otherwise  levied  and  raised: 
and  may  sue  in  the  name  of  such  sheriff  or  other  officer  for  the 
recovery  of  the  sum  or  sums  secured  thereby,  if  and  when  the 
time  of  payment  thereof  shall  have  arrived ;  and  that  the  payment 
to  such  sheriff  or  other  officer  by  the  party  liable  on  any  such 
cheque,  bill  of  exchange,  promissory  note,  bond,  specialty,  or 
other  security,  with  or  without  suit,  or  the  recovery  and  levying 
execution  against  the  party  so  liable,  shall  discharge  him  to  the 
extent  of  such  payment,  or  of  such  recovery  and  levy  in  execution, 
as  the  case  may  be,  from  his  liability  on  any  such  cheque,  bill  of 
exchange,  promissory  note,  bond,  specialty,  or  other  security;  and 
such  sheriff  or  other  ofiScer  may  and  shall  pay  over  to  the  party 
suing  out  such  writ  the  money  so  to  be  recovered,  or  such  part 
thereof  as  shall  be  sufficient  to  discharge  the  amount  by  such  writ 
directed  to  be  levied ;  and  if  after  satisfaction  of  the  amount  so 
to  be  levied,  together  with  sheriff's  poundage  and  expenses,  any 
surplus  shall  remain  in  the  hands  of  such  sheriff  or  other  officer, 
the  same  shall  be  paid  to  the  party  against  whom  such  writ  shall 
be  so  issued ;  provided  that  no  such  sheriff  or  other  officer  shall 
be  bound  to  sue  any  party  liable  upon  any  such  cheque,  bill  of  ex- 
change, promissory  note,  bond,  specialty,  or  other  security,  unless 
the  party  suing  out  such  execution  shall  enter  into  a  bond,  with 
two  sufficient  sureties,  for  indemnifying  him  from  all  costs  and 
expenses  to  be  incurred  in  the  prosecution  ofg^uch  action,  or  to 
which  he  may  become  liable  in  consequence  thereof,  the  expense 
of  such  bond  to  be  deducted  out  of  any  money  to  be  recovered  in 
such  action. 

XVI.  And  be  it  enacted,  that  if  any  judgment  creditor,  who, 
under  the  powers  of  this  act  shall  have  obtained  any  charge  or  be 
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entitled  to  tbe  benefit  of  any  security  whatsoever,  shall  afterwards  iftsvictciio. 
and   before  the  property  so  charged  or  secured  shall  have  been  un  nished  n  the 
converted  into  money  or  realized,  and  the  produce  thereof  applied  p^n  taken  ist 
towards  payment  of  the  iudgment  debt,  cause  the  person  or  the  ezecatton. 
judgment  debtor  to  be  taken  or  charged  in  execution  upon  such 
judgment,  then  and  in  such  case  such  judraent  creditor  shall  be 
deemed  and  taken  to  have  relinquished  all  right  and  title  to  the 
benefit  of  such  charge  or  security,  and  shall  forfeit  the  same 
accordingly. 

XVII.  And  be  it  enacted,  that  every  judgment  debt  shall  Jadgment  debta 
carry  interest  at  the  rate  of  four  pounds  per  centum  per  annum  *<>  <»"y  ^^to"**- 
from  the  time  of  entering  up  the  judgment,  or  from  the  time  of 
the  commencement  of  this  act  in  cases  of  judgments  then  entered 
up  and  not  carrying  interest,  until  the  same  shall  be  satisfied ;  and 
such  interest  may  be  levied  under  a  writ  of  execution  on  such 
judgment. 


[2  &  3  Vict.  c.  29.] 

An  Act  for  the  better  Protection  of  Parties  dealing  with 
Persons  liable  to  the  Bajihrupt  Laws. 

[19th  July,  1839.] 

Whereas  by  an  act  passed  in  the  sixth  year  of  the  reign  of  his    3&8Vict.c.S9. 
late  Majesty  King  Geor^  the  Fourth,  intituled  '*  An  Act  to  amend  TT 

the   Laws  relating  to   Bankrupts,"  it  was  among  other  things  '^' 

enacted,  that  all  payments  really  and  bona  fide  made  by  any  bank- 
rupt or  by  any  person  on  his  behalf,  before  the  date  and  issuing 
of  the  commission  against  such  baukrupt,  to  any  creditor  of  sucn 
bankrupt  (such  payment  not  beine  a  fraudulent  preference  of  such 
creditor),  should  be  deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed,  and  that  all  payments 
really  and  bona  fide  made  to  any  bankrupt  before  the  date  and 
issuing  of  the  commission  against  such  bankrupt  should  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy  committed, 
and  that  such  creditor  should  not  be  liable  to  refund  the  same  to 
the  assignees  of  such  bankrupt,  provided  the  person  so  dealing 
with  the  bankrupt  had  not  at  the  time  of  such  payment  to  such 
bankrupt  notice  of  any  bankruptcy  committed:  and  whereas  by 
an  act  passed  in  this  present  session  of  parliament,  intituled  '*  An  2yict.e.ii. 
Act  for  the  better  Protection  of  Purchasers  against  Judgments, 
Crown  Debts,  Lis  pendens,  and  Fiats  in  bankruptcy,*'  it  is  amongst 
other  things  enacted,  that  all  conveyances  by  any  bankrupt  bon& 
fide  made  and  executed  before  the  date  and  issuing  of  the  fiat 
against  such  bankrupt,  shall  be  valid,  notwithstHnding  any  prior 
act  of  bankruptcy  by  him  committed,  provided  the  peraon  or  per- 
sons to  whom  such  bankrupt  so  conveyed  had  not  at  the  time  of 
such  conveyance  notice  of  any  prior  act  of  bankruptcy  by  him 
committed;  and  whereas  it  is  expedient  that  further  protection 
should  be  given  to  persons  dealing  with  bankrupts  before   the 
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3  ft  s  yict.  0.  S9. 


All  contract!,  &o., 
bonA  fide  made 
by  and  with  anj 
bankniptpre- 
Tions  to  the  date 
and  iasuing  of  any 
flat  to  be  valid, 
ftc,  if  no  notice 
had  of  prior 
bankruptcy. 


Act  may  be  re- 
peated, ftc. 


issuing  of  any  fiat  against  them :  Be  it  tberefore  enacted  by  tbe 
Queen's  most  excellent  Majesty,  by  and  with  tbe  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled^  and  by  tbe  authority  of  the  same, 
That  all  contracts,  dealings  and  transactions,  by  and  with  any 
bankrupt  really  and  bon&  fide  made  and  entered  into  before  tbe 
date  and  issuing  of  the  fiat  against  him,  and  all  executions  and 
attachments  against  the  lands  and  tenements  or  goods  and  chattels 
of  such  bankrupt,  bon&  fide  executed  or  levied  before  the  date  and 
issuing  of  the  fiat,  shall  be  deemed  to  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed ;  pro- 
vidfed  the  person  or  persons  so  dealing  with  such  bankrupt,  or  at 
whose  suit  or  on  whose  account  such  execution  or  attachment 
shall  have  issued,  had  not  at  the  time  of  such  contract,  dealing,  or 
transaction,  or  at  the  time  of  executing  or  levying  such  execution 
or  attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  com- 
mitted: provided  also,  that  nothing  herein  contained  shall  be 
deemed  or  taken  to  give  validity  to  any  payment  made  by  any 
bankrupt  being  a  fraudulent  preference  of  any  creditor  or  creditors 
of  such  bankrupt,  or  to  any  execution  founded  on  a  judgment  on 
a  warrant  of  attorney  or  cognovit  given  by  any  bankrupt  by  way 
of  such  fraudulent  preference. 

II.  And  be  it  further  enacted,  that  this  act  may  be  repealed  or 
altered  by  any  other  act  in  this  present  session  of  parliament. 


[2  &  3  Vict.  c.  37.] 

An  Act  to  amend,  and  extend  until  the  First  day  of 
January,  One  thousand  eight  hundred  and  forty-two, 
the  Provisions  of  an  Act  of  the  First  Year  of  her 
present  Majesty,  for  exempting  certain  Bills  of  Ex- 
change  and  Promissory  Aotes  from  the  Operation  of 
the  Laws  relating  to  Usury,  [29th  July,  1839.] 

3  ft  8  yict.  c.  87.  Whereas  by  an  act  passed  in  the  first  year  of  the  reign  of  her 
7  wiiTTftT  present  Majesty,  intituled  "  An  Act  to  exempt  certain  Bills  of  Ex- 
vict&so.  change  and  Promissory  Notes,  from  the  Operation  of  the  Laws 

relating  to  Usury,"  it  was  enacted,  that  bills  of  exchange  payable 
at  or  within  twelve  months  should  not  be  liable,  for  a  limited  time, 
to  the  laws  for  the  prevention  of  usury :  and  whereas  the  duration 
of  the  said  act  was  limited  to  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  forty;  and  it  is  expedient  that  the  provi- 
sions of  the  said  act  should  be  extended :  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the 
Bill!  of  exchange    Same,   That  from  and  after  the  passing  of  tbis  act  no  bill  of 
and  contracts  for    exchange  or  promissory  note  made  payable  at  or  within  twelve 
lSS?o7iS^"     months  after  the  date  thereof,  or  not  having  more  than  twelve 
above  lOL  not  to    months  to  run,  nor  any  contract  for  the  loan  or  forbearance  of 
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money,  above  the  sum  of  ten  pounds  sterling,  shall,  by  reason  of  s  &  8  vict.  c  37. 
any  interest  taken  thereon  or  secured  thereby,  or  any  a^^reement  be  affected  by  th7 
to  pay  or  receive  or  allow  interest  in  discounting,  negotiating  or  nflory  laws. 
transferrinfif  any  such  bill  of  exchange  or  promissory  note,  be  void, 
nor  shall  the  liability  of  any  party  to  any  such  bill  of  exchange  or 
promissory  note,  nor  the  liability  of  any  person  borrowing  any 
sum  of  money  as  aforesaid,  be  affected,  by  reason  of  any  statute 
or  law  in  force  for  the  prevention  of  usury ;  nor  shall  any  person 
or  persons  or  body  corporate  drawing,  accepting,  indorsin?,  or 
signing  any  such  bill  or  note,  or  lending  or  advancing  or  forbear- 
ing any  money  as  aforesaid,  or  taking  more  than  the  present  rate 
of  legal  interest,  in  Great  Britain  and  Ireland  respectively,  for  the 
loan  or  forbearance  of  money  as  aforesaid,  be  subject  to  any 
penalties  under  any  statute  or  law  relating  to  usury,  or  any  other 
penalty  or  forfeiture;  anything  in  anj  law  or  stauite  relating  to 
usury,  or  any  other  law  whatsoever  m  force  in  any  part  of  the 
United  Kingdom,  to  the  contrary  notwithstanding:  provided 
always,  that  nothing  herein  contained  shall  extend  to  the  loan  or 
forbearance  of  any  money  upon  security  of  any  lands,  tenements 
or  hereditaments,  or  any  estate  or  interest  therein. 

II.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  Fire  per  cent  to 
contained  shall  be  construed  to  enable  any  person  or  persons  to  ]» coMidered  the 

,..  .,      e  y  •*  ^u^  i.     legal  rate  of  in- 

claim,  m  any  court  of  law  or  equity,  more  than  nve  per  cent,  terest,  except,  &c 
interest  en  any  account  or  on  any  contract  or  engagement,  not- 
withstanding they  may  be  relieved  from  the  pencuties  against 
usury,  unless  it  shall  appear  to  the  Court  that  any  different  rate 
of  interest  was  agreed  to  between  tlie  parties. 

HI.  Provided  always,  and  be  it  enacted,  that  nothing  herein  Not  to  affect  the 
contained  shall  extend  or  be  construed  to  extend  to  repeal  or  ^kSa!^'^^"" 
affect  any  statute  relating  to  pawnbrokers,   but  that  all  laws 
touching  and  concerning  pawnbrokers  shall  remain  in  full  force 
and  effect,  to  all  intents  and  purposes  whatsoever,  as  if  this  act 
had  not  been  passed. 

IV.  And  be  it  enacted,  that  this  act  shall  continue  in  force  Continuance  of 
until  the  first  day  of  January,  one  thousand  eight  hundred  and  ^^* 
forty- two. 

y.  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed  ^^  ^oxy  be 
by  any  act  to  be  passed  in  this  session  of  parliament  amended,  &o. 

IContinued  hy  the  3  4-4  Vict.  c.  83 ;  4  ^  6  Vict.  c.  54 ;  6^7 
Vict.  c.  46 ;  8  I"  9  Vict.  c.  10-2,  and  by  \Q  Sf  U  Vict.  c.  66,  to  the 
lat  January y  1866.] 
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[7  &  8  Vict,  c,  32.] 

An  Act  to  regulate  the  Issue  of  Bank  Notes^  and  for 
giving  to  the  Governor  and  Company  of  the  Bank  of 
England  certain  Privileges  for  a  limited  Period. 

[19th  July,  1844.] 

7  &  8  Yict.  c.  82.  IV .  And  be  it  enacted,  that  from  and  after  the  thirty-first  day 
of  Ausust,  one  thousand  eight  hundred  and  forty-four,  all  perBons 
shall  be  entitled  to  demano^  from  the  Issue  Department  of  the 
Bank  of  England,  Bank  of  England  notes  in  exchange  for  ^Id 
bullion  at  the  rate  of  three  pounds  seventeen  shillings  and  nine- 
pence  per  ounce  of  standard  gold :  provided  always,  that  the  said 
governor  and  company  shall  in  all  cases  be  entitled  to  require 
such  gold  bullion  to  be  melted  and  assayed  by  persons  approved 
by  the  said  governor  and  company  at  the  expense  of  the  parties 
tendering  such  gold  bullion. 


All  penons  may 
demand  of  the 
IsBue  department 
notes  for  gold 
balUon. 


No  new  bank 
of  iMae. 


Restriction 
against  issue  of 
bank  notes. 


nankers  ceasing 
to  issne  notes 
may  not  resume. 


X.  And  be  it  enacted,  that,  from  and  after  the  passing  of  this 
act,  no  person  other  than  a  banker  who,  on  the  six  to  day  of  May^ 
one  thousand  eight  hundred  and  forty-four,  was  lawfully  issuing 
his  own  bank  notes  shall  make  or  issue  bank  notes  in  any  part  of 
the  United  Kingdom. 

XI.  And  be  it  enacted,  that  from  and  after  the  passing  of  this 
act  it  shall  not  be  lawful  for  any  banker  to  draw,  accept,  make  or 
issue,  in  England  or  Wales,  any  bill  of  exchange  or  promissory 
note  or  engagement  for  the  payment  of  money  payable  to  bearer 
on  demand,  or  to  borrow,  owe,  or  take  up,  in  England  or  Wales, 
any  sums  or  sum  of  money  on  the  bills  or  notes  of  such  banker 
payable  to  bearer  on  demand,  save  and  except  that  it  shall  be  lawful 
fur  any  banker  who  was  on  the  sixth  day  of  May,  one  thousand 
eight  hundred  and  forty-four,  carrying  on  the  business  of  a  banker 
in  England  or  Wales,  and  was  then  lawfully  issuing,  in  England 
or  Wales,  his  own  bunk  notes,  under  the  authority  of  a  licence  to 
that  effect,  to  continue  to  issue  such  notes  to  the  extent  and 
under  the  conditions  hereinafter  mentioned,  but  not  further  or 
otherwise ;  and  the  right  of  any  company  or  partnership  to  con- 
tinue to  issue  such  notes  shall  not  be  in  any  manner  prejudiced 
or  affected  by  any  change  which  may  hereafter  take  place  in  the 
])er8onal  composition  of  such  company  or  partnership,  either  by 
the  transfer  of  any  shares  or  share  therein,  or  by  the  admission  of 
any  new  partner  or  member  thereto,  or  by  the  retirement  of  any 
present  partner  or  member  therefrom  :  provided  always,  that  it 
shall  not  be  lawful  for  any  company  or  partnership  now  con* 
sisting  of  only  six  or  less  than  six  persons  to  issue  bank  notes 
at  any  time  after  the  number  of  partners  therein  shall  exceed  six 
in  the  whole. 

XII.  And  be  it  enacted,  that  if  any  banker,  in  any  part  of  the 
United  Kingdom,  who  after  the  passing  of  this  act  shall  be  entitled 
to  issue  bank  notes  shall  become  bankrupt  or  shall  cease  to  carry 
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on  tLe  business  of  a  banker,  or  shall  discontinue  the  issue  of  bank   7  &  s  vict  c  33. 

notes,  either  by  aCTeement  with  the  governor  and  company  of  the  

Bank  of  Englana  or  otherwise,  it  shall  not  be  lawful  for  such 
banker  at  any  time  thereafter  to  issue  any  such  notes. 

XXVL  And  be  it  enacted,  that,  from  and  after  the  passing  of  Banks  within 
this  act,  it  shall  be  lawful  for  any  society  or  company  or  any  J^Sidon  may 
persons  in  partnership,  though  exceeding  six  in  number,  carrying  accept,  &c.  buia. 
on  the  business  of  banking  in  London,  or  within  sixty-five  miles 
thereof,  to  draw,  accept  or  indorse  bills  of  exchange,  not  being 
payable  to  bearer  on  demand,  anything  in  the  hereinbefore  recited 
act  passed  in  the  fourth  year  of  the  reign  of  his  said  Majesty 
King  William  the  Fourth,  or  in  any  other  act,  to  the  contrary 
notwithstanding. 


[16  &  17  Vict.  c.  59.] 

An  Act  to  repeal  certain  Stamp  Duties,  and  to  grant  others 
in  lieu  thereof,  to  amend  the  Laws  relating  to  Stamp 
Duties,  and  to  make  perpetual  certain  Stamp  Duties  in 
Ireland^  [4th  August,  1853.] 

Whereas  it  is  expedient  to  repeal  the  stamp  duties  now  payable      is  a;  17  vict 
in  respect  of  the  several  instruments,  matters,  and  things  mentioned  ^^^- 

or  described  in  the  schedule  to  this  act  annexed,  and  to  impose 
other  stamp  duties  in  lieu  thereof ;  and  it  is  also  expedient  to  amend 
the  laws  relating  to  the  stamp  duties :  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  ^ 

consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  thb 
present  parliament  assembled)  and  by  the  authority  of  the  same,  as 
foUows : 

1.  From  and  after  the  tenth  day  of  October,  one  thousand  eight  stamp  daties  on 
hundred  and  fifty-three,  the  several  stamp  duties  now  payable  in  tocSSSuS^- 
Great  Britain  and  Ireland  respectively,  under  or  by  virtue  of  any  nexed  repealed* 
actor  acts  of  Parliament  for  or  in  respect  of  the  several  instru-  "^jS^u-n 
ments,   matters,  and  things  mentioned  or  described   (otherwise  *^™°"°    ^^ 
than  by  way  of  exception)  in  the  schedule  to  this  act  annexed, 
and  whereon  other  duties  are  by  this  act  granted,  shall  respec- 
tively cease  and  determine,  and  shall  be  and  the  same  are  hereby 
repealed;  and  in  lieu  and  instead  thereof  there  shall  be  granted, 
raised,  levied,  collected,  and  paid  in  and  throughout  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  and  to  the  use  of  her 
Majesty,  her  heirs  and  successors,  for  and  in  respect  of  the  several 
instruments,  matters,  and  things  described  or  mentioned  in  the 
said  schedule,  or  for  or  in  respect  of  the  vellum,  parchment,  or 
paper  upon  which  any  of  them  respectively  shall  be  written,  the 
several  duties  or  sums  of  money  set  down  in  figures  ac^ainst  the 
same  respectively,  or  otherwise  specified  and  set  forth,  m  the  said 
schedule,  which  said  schedule,  and  the  several  provisions,  regula- 
tions, directious,  and  exemptions  therein  contained  with  respect 
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16  &  17  Vict, 
c.  09. 


The  new  dntles  to 
be  denominated 
stamp  duties,  and 
to  be  under  the 
care  of  the  oom- 
missioneFB  of 
inland  revenne. 


Fowen  and  pro- 
visions of  former 
acts  to  be  in  force. 


Stamps  denoting 
the  dutjr  of  one 
penny  on  receipts 
and  drafts  may 
be  impressed  or 
affixed. 


WheK  adhesive 
stamps  are  used 
to  denote  the 
duties  on  receipts, 
drafts  or  orders, 
the  stamps  to  be 
cancelled  by 
writing  the  name 
on  it. 


to  the  said  duties,  and  the  instruments,  matters,  and  things 
charged  therewith  or  exempted  therefrom,  shall  be  deemed  and 
taken  to  be  part  of  this  act,  and  shall  be  applied,  observed,  and 

Eut  into  execution  accordingly:  provided  always,  that  nothing 
erein  contained  shall  extend  to  repeal  or  alter  any  of  the  said 
stamp  duties  now  payable  in  relation  to  any  deed  or  instrument 
which  shall  have  lM?en  signed  or  executed  by  any  party  thereto  or 
whieh  shall  bear  date  berore  or  upon  the  tenth  day  of  October,  one 
thousand  eight  hundred  and  fifty-three. 

II.  The  said  duties  by  this  act  granted  shall  be  denominated 
and  deemed  to  be  stamp  duties,  ana  shall  be  under  the  care  and 
management  of  the  commissioners  of  inland  revenue  for  the  time 
being ;  and  all  the  powers,  provisions,  clauses,  regulations,  direc- 
tions, allowances,  and  exemptions,  fines,  forfeitures,  pains,  and 
penalties,  contained  in  or  imposed  by  any  act  or  acts,  or  any 
schedule  thereto,  relating  to  any  duties  of  the  same  kind  or  de- 
scription heretofore  payable  in  Great  Britain  and  Ireland  respec- 
tively, and  in  force  at  the  time  of  the  passing  of  this  act,  shall 
respectively  be  in  full  force  and  effect  with  respect  to  the  duties 
by  this  ace  granted,  and  to  the  vellum,  parchment,  and  paper, 
instruments,  matters,  and  things,  charged  and  chargeable  there- 
with, and  to  the  persons  liable  to  the  payment  of  the  said  dudes, 
so  far  as  the  same  are  or  shall  be  applicable,  in  all  cases  not 
hereby  expressly  provided  for,  and  shall  be  observed,  applied, 
allowed,  enforced,  and  put  in  execution  for  and  in  the  raising, 
levying,  collecting,  and  securing  of  the  said  duties  hereby  granted, 
and  otherwise  in  relation  thereto,  so  fkr  as  the  same  shall  not  be 
superseded  by  and  shall  be  consistent  with  the  express  provisions 
of  this  act,  as  fully  and  effectually  to  all  intents  and  purposes  as 
if  the  same  had  been  herein  repeated  and  specially  enacted,  matatk 
mutandis,  with  reference  to  the  said  duties  by  this  act  granted. 

III.  The  duties  of  one  penny  by  this  act  granted  on  receipts  and 
on  drafts  or  orders  for  the  payment  of  money  respectively  may  be 
denoted  either  by  a  stamp  impressed  npon  the  paper  whereon 
any  such  instrument  is  written,  or  by  an  adhesive  stamp  aflixed 
tiiereto,  and  the  commissioners  of  inland  revenue  shall  provide 
stamps  of  both  descriptions  for  the  purpose  of  denoting  the  said 
duties. 

IV.  In  any  case  where  an  adhesive  stamp  shall  be  used  for  the 
purpose  aforesaid  on  any  receipt  or  upon  any  draft  or  order  re- 
spectively chargeable  with  the  duty  of  one  penny  by  this  act,  the 
person  by  whom  such  receipt  shall  be  given  or  such  draft  or  order 
signed  or  made  shall,  before  the  instrument  shall  be  delivered  out 
of  his  hands,  custody,  or  power,  cancel  or  obliterate  the  stamp  so 
used,  by  writing  thereon  his  or  the  initial  letters  of  his  name 
so  and  in  such  a  manner  as  to  show  clearly  and  distinctly  that 
such  stamp  has  been  made  use  of,  and  so  that  the  same  may  not 
be  again  used:  and  if  any  person,  who  shall  write  or  give  any 
such  receipt  of  discharge  or  make  or  sign  any  such  draft  or  order 
with  any  adhesive  stamp  thereon^  shall  not  bond  fide  in  manner 
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aforesaid  effectually  cancel  or  obliterate  such  stamp,  he  shall 
forfeit  the  sum  of  ten  poands. 


36  &  17  Vict 
c.  69. 


V.  If  any  person  shall  fraudulently  get  off  or  remoTCi  or  cause  Penalty  for  com- 
or  procure  to  be  gotten  off  or  removed,  from  any  paper  whereon  JJ*^^*"*^'}*^^*"' 
any  receipt  or  any  draft  or  order  shall  be  written,  any  adhesive  give  stamps, 
stamp,  or  if  any  person  shall  affix  or  use  any  such  stamp  which 
shall  have  been  gotten  off  or  removed  from  any  paper  whereon 
any  receipt  or  any  draft  or  order  shall  have  been  written,  to  or 
for  any  receipt,  draft,  or  order,  or  any  paper  whereon  any  such 
receipt,  draft,  or  order  shall  be  or  be  intended  to  be  written,  or  if 
any  person  shall  do  or  practise  or  be  concerned  in  any  fraudulent 
act,  contrivance,  or  device  whatever,  not  specially  provided  for 
by  this  or  some  other  act  of  Parliament,  with  intent  or  design  to 
defraud  her  Majesty,  her  heirs  or  successors,  of  any  duty  by  this 
act  granted  npon  receipts  or  npon  drafts  or  orders,  every  person  so 
offending  in  any  of  the  said  several  cases  shall  forfeit  the  sum  of 
twenty  pounds. 

XIX.  Provided  always,  that  any  draft  or  order  drawn  upon  a  Drafts  on  tMmkeny^  ^  a 
banker  for  a  sum  of  money  payable  to  order  on  demand  which  55^3^,^^'!?^, ' 
shall,  when  presented  for  payment,  purport  to  be  endorsed  by  the  dent  authority ' 
person  to  whom  the  same  shall   be   drawn  payable,  shall  be  a  JJ[1k*''™^* « o# 
sufficient  authority  to  such  banker  to  pay  tne  amount  of  such  endonKamnt 
draft  or  order  to  the  bearer  thereof;  and  it  shall  not  be  incumbent 
on  such  banker  to  prove  that  such  endorsement,  or  any  subsequent 
endorsement,  was  made  by  or  nnder  the  direction  or  authority  of 
the  person  to  whom  the  said  draft  or  order  was  or  is  made  payable 
either  by  the  drawer  or  any  endorser  thereof. 


The  Schedule  referred  to  by  this  Act 


Duty. 
£   8.  d. 


DRAFT  or  ORDER  for  the  payment  of  any  sum  of 
money  to  the  bearer  or  to  order,  on  demand     .        *  0 
And  the  following  instruments  shall  be  deemed 
and   taken   to  be  drafts  or  orders  for  the 
payment  of  money   within   the  intent  and 
meaning  of  this  act,  and  of  any  act  or  acts 
relating  to  the  stamp  duties  on  bills  of  ex- 
change, drafts  or  orders,  and  shall  be  charge- 
able   accordingly    with    the    stamp    duties 
imposed  by  this  act  or  any  such  act  or  acts ; 
viz. — 
All  /locnments  or  writings  usually  termed 
letters  of  credit,  or  whereby  any  person 
to  whom  any  such  document  or  writing 
is  or  is  intended  to  be  delivered  or  sent 
shall  be  entitled^  or  be  intended  to  be 
entitled,  to  have  credit  with,  or  in  ac- 
count with^  or  to  draw  upon  any  other 


0    1 


n 


512  Appendix. 

18  &  47  yict.  persoD  for,  or  to  receive  from  such  otber  £   s,  d, 

^^^-   person,  any  Bum  of  money  therein  men- 

tioned. 

Exemptions  from  the  Duties  on  Drafts  or  Ordbbs. 

All  drafts  or  orders  for  the  payment  of  money 
to  the  hearer  on  demand,  drawn  upon  any 
banker  or  bankers,  now  by  law  exempt  from 
stamp  duty. 

All  letters  of  credit,  whether  in  sets  or  not, 
sent  by  persons  in  the  United  Kingdom  to  per- 
sons abroad  authorizing  drafts  on  the  United 
Kingdom. 

POLICY  of  ASSURANCE  or  Insurance,  or  other 
instrument,  by  whatever  name  the  same  shall  be 
called,  whereby  any  insurance  shall  be  made  upon 
any  life  or  lives,  or  upon  any  event  or  contingency 
relating  to  or  depending  upon  any  life  or  lives ; 

Where  the  sum  insured  shall  not  exceed  ^ve 
hundred  pounds ; 
Then  for  every  fifty  pounds,  and  any  frac- 
tional part  of  fifty  pounds       .         .         .006 
And  where  it  shall  exceed  five  hundred  pounds, 
and  shall  not  exceed  one  thousand  pounds ; 
Then  for  every  one  hundred  pounds,  and 
any  fractional    part    of    one   hundred 

pounds 0     10 

And    where    it    shall   exceed   one   thousand 
pounds ; 
Then  for  every  one  thousand  pounds,  and 
any  fractional    part   of   one   thousand 
pounds 0  10    0 

RECEIPT  or  DISCHARGE  given  for  or  upon  the 
payment  of  money  amounting  to  two  pounds  or 
upwards 001 

Exemption. 

Receipts  given  for  money  deposited  in  any  bank, 
or  in  the  hands  of  any  banker  to  be  accounted  for, 
whether  with  interest  or  not ;  provided  the  same  be 
not  expressed  to  be  received  of  or  by  the  hands  of 
any  other  than  the  person  to  whom  tlie  same  is  to 
be  accounted  for:  Provided  always,  that  this  ex- 
emption shall  not  extend  to  receipts  or  acknowledg- 
ments for  sums  paid  or  deposited  for  or  upon  letters 
of  allotment  of  shares  or  in  respect  of  calls  upon  any 
scrip  or  shares  of  or  in  any  joint  stock  or  other 
company  or  proposed  or  intended  company,  which 
said  last-mentioned  receipts  or  acknowledgments, 
by  whomsoever  given,  shall  be  liable  to  the  duty  by 
this  act  charged  on  receipts. 


■•     »  w    ■  ■ 
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[17  &  18  Vict.  c.  83.] 

An  Act  to  amend  the  Laws  relating  to  the  Stamp  Duties, 

[10th  August,  1854.] 

Whereas  it  is  expedient  to  repeal  the  stamp  duties  now  payable     17  ft  is  vict 
in  respect  of  the  several  instruments,  matters,  and  things  men-  °'^' 

tioned  or  described  in  the  schedule  to  this  act  annexed,  and  to 
impose  other  stamp  duties  in  lieu  thereof,  and  otherwise  to  amend 
the  laws  relating  to  stamp  duties :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

I,  From  and  after  the  tenth  day  of  October,  one  thousand  eight  stamp  daties  on 
hundred  and  fifty-four,  the  stamp  duties  now  payable  in  Great  uoaSdin^Suio 
Britain  and  Ireland  respectively,  under  or  by  virtue  of  any  act  to  this  act,  pay- 
or acts  of  parliament  for  or  in  respect  of  the  several  instruments,  JS?  repSie?^ 
matters,  and  things  mentioned  or  described  in  the  schedule  to  this  and  the  duties 
act  annexed,  and  whereon  other  duties  are  by  this  act  eranted,  "*{I2S^i*^  "***\«i 
shall  respectively  cease  and  determine,  and  shall  be  and  the  same  ^  uea  uiwwL 
are  hereby  repealed ;  and  in  lieu  thereof  there  shall  be  granted, 

charged,  and  paid  in  and  throughout  the  United  Kingdom  of  Great 
Britain  and  Ireland,  unto  and  tor  the  use  of  her  Majesty,  her  heirs 
and  successors,  upon  and  in  respect  of  the  several  instruments, 
matters,  and  things  described  or  mentioned  in  the  said  schedule, 
or  upon  or  in  respect  of  the  vellum,  parchment,  or  paper  upon 
which  any  of  them  respectively  shall  be  written,  the  several  duties 
or  sums  of  money  specified  and  set  forth  in  the  said  schedule, 
which  said  schedule,  and  the  several  provisions,  regulations,  and 
directions  therein  contained,  shall  be  deemed  and  taken  to  be  part 
of  this  act,  and  shall  be  applied,  observed,  and  put  in  execution 
accordingly :  Provided  always,  that  nothing  herein  contained  shall 
extend  to  repeal  or  alter  any  of  the  said  stamp  duties  now  payable 
in  relation  to  any  bill  of  exchange,  promissory  note,  or  other  in- 
strument which  shall  have  been  drawn,  made,  or  signed,  or  which 
shall  bear  date  before  or  upon  the  said  tenth  day  of  October,  one 
thousand  eight  hundred  and  fifty-four. 

II.  The  said  duties  by  this  act  granted  shall  be  denominated  Thenewdatiee 
and  deemed  to  be  stamp  duties,  and  shall  be  under  the  care  and  Jf be  denom!?"*^ 
management  of  the  commissioners  of  inland  revenue  for  the  time  nated  stamp 
being  ;  and  all  the  powers,  provisions,  clauses,  regulations,  direc-  'J""*.  ^  to  be 
tions,  allowances,  and  exemptions,  fines,  forfeitures,  pains,  and  TOmmissionarB  of 
penalties  contained  in  or  imposed  by  any  act   or  acts  or  any  iniaod  reveoae. 
schedule  thereto,  relating  to  any  duties  of  the  same  kind  or  de- 
scription heretofore  payable  in  Great  Britain  and  Ireland  respec- 
tively, and  in  force  at  the  time  of  the  passing  of  this  act,  shall 
respectively  be  in  full  force  and  effect  with  respect  to  the  duties  Powenandpro. 
by  this  act  granted,  and  to  the  vellum,  parchment,  and  paper,  in-  ^!!?JJJf  JfJ*** 
struments,  matters,  and  things  charged  and  chargeable  therewith,  ^  ^"^^ 
and  to  the  persons  liable  to  the  payment  of  the  said  duties,  so  far 

as  the  same  are  or  shall  be  applicable^  in  all  cases  not  hereby 
B,  L  L 
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17  ft  18  Vict 
C.8S. 


DotlflB  <m  Mils 
dnwn  out  of  the 
United  Kingdom 
to  be  denoted  by 
wUiesiye  stampe. 


BiUfl  pnrporting 
to  be  drawn 
abroad  deemed 
for  the  parpoaes 
of  this  act  to  be 
80  drawn. 


The  holder  of  a 
bill  dnwn  oat  of 
the  United  King- 
dom to  affix  an 
adhesive  stamp 
thereon  before 
negotiating  it. 


Penalty  for  nego- 
tiating sQch  bill 
without  a  stamp 
affixed  or  neglect- 
ing to  cancel  each 
stamp. 


Penalty  for  draw- 
ing and  ifliulng, 


expreflslv  provided  for,  and  shall  be  obeerved,  applied,  allowed, 
enforced,  and  put  in  ezecation  for  and  in  the  rauing,  levying, 
collecting,  and  securing  of  the  said  duties  hereby  granted,  and 
otherwise  in  relation  thereto,  so  far  as  the  same  shall  not  be 
superseded  by  and  shall  be  consistent  with  the  express  provisions 
of  this  act,  as  fullv  and  effectually  to  all  intents  and  purposes  as 
if  the  same  had  been  herein  repeated  and  specially  enacted, 
mutatis  mutandis,  with  reference  to  the  said  duties  by  this  act 
granted. 

III.  The  duties  by  this  act  granted  in  respect  of  bills  of  ex* 
chanee  drawn  out  of  the  United  Kingdom  shall  attach  and  be 
payable  upon  all  such  bills  as  shall  be  paid,  indorsed,  transferred, 
or  otherwise  nefi;otiated  within  the  United  Kingdom  wheresoever 
the  same  may  be  payable,  and  the  said  duties  shall  be  denoted 
by  adhesive  stamps,  to  be  provided  by  the  commissioners  of  inland 
revenue  for  that  purpose,  and  to  be  affixed  to  such  bills  as  herein- 
after directed. 

IV.  Every  bill  of  exchange  which  shall  purport  to  be  drawn  at 
anj  place  out  of  the  United  Kingdom  shall  for  all  the  purposes  of 
this  act  be  deemed  to  be  a  foreign  bill  of  exchange  drawn  out  of 
the  United  Kingdom,  and  shall  be  chargeable  with  stamp  duty 
accordinglv,  notwithstanding  that  in  fact  the  same  may  have  been 
drawn  within  the  United  Kingdom. 

v.  The  holder  of  anj  bill  of  exchange  drawn  out  of  the  United 
Kingdom,  and  not  having  a  proper  adhesive  stamp  affixed  thereon 
as  herein  directed,  shall,  before  he  shall  present  the  same  for 
payment,  or  indorse,  transfer,  or  in  any  manner  negotiate  such 
biU,  affix  thereon  a  proper  adhesive  stamp  for  denoting  tJie  duty 
by  tliis  act  charged  on  such  bill ;  and  the  person  who  shall  indorse, 
transfer,  or  negotiate  such  bill  shall,  before  he  shall  deliver  the 
same  out  of  his  hands,  custody,  or  power,  cancel  the  stamp  so 
affixed  by  writing  thereon  his  name  or  the  name  of  his  firm  and 
the  date  of  the  day  and  year  on  which  he  shall  so  write  the  same, 
to  the  end  that  such  stamp  may  not  be  again  used  for  any  other 
purpose;  and  if  any  person  shall  present  for  pavment,  or  shall 
pay  or  indorse,  transfer  or  negotiate  any  such  bill  as  aforesaid 
whereon  there  shall  not  be  such  adhesive  stamp  as  aforesaid  duly 
affixed,  or  if  any  person  who  ooeht  as  directed  by  this  act  to  cancel 
such  stamp  in  manner  aforesaia  shall  refuse  or  neglect  so  to  do, 
such  person  so  offending  in  any  such  case  shall  foifeit  the  sum  of 
fifty  pounds;  and  no  person  who  shall  take  or  receive  from  any 
other  person  any  such  bill  as  aforesaid,  either  in  payment  or  as  a 
security,  or  by  purchase  or  otherwise,  shall  be  entitled  to  recover 
thereon,  or  to  make  the  same  available  for  any  purpose  whatever, 
unless  at  the  time  when  he  shall  so  take  or  receive  such  bill  there 
shall  be  such  stamp  as  aforesaid  affixed  thereon  and  cancelled  in 
the  manner  hereby  directed. 

YI.  If  anv  person  shall  within  the  United  Kingdom  draw  and 
issue  any  bill  of  exchange  payable  out  of  Uie  United  Kingdom 
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purporting  to  be  drawn  in  a  set,  and  shall  not  draw  and  issue  on      17  &  18  vict 
paper  dnly  stamped  as  required  by  law  the  whole  number  of  bills  ^  ^' 


which  such  bill  purports  tbe  set  to  consist  of,  or  if  any  person  shall  or  tnuuferring  or 

within  the  United  Kingdom  transfer  or  negotiate  any  such  bill  of  negotiating  wiu 

exchange  as  aforesaid  purporting  to  be  drawn  in  a  set,  and  shaJl  a'lX^^not 

not  at  the  same  time  transfer  or  deliver  on  paper  duly  stamped  as  dnwing  the 

aforesaid  the  whole  number  of  bills  which  such  bill  purports  the  JjJfjJJtJ'""*^  ^^ 

set  to  consist  of,  every  such  person  so  offending  in  any  of  such  cases 

shall  forfeit  the  sum  of  one  hundred  pounds;  and  if  any  person  Penalty  on  taking 

shall  take  or  receive  in  the  United  Kingdom  any  such  bill  as  « J«»iving  sucu 

aforesaid,  either  in  payment  or  as  a  security  or  by  purchase  or 

otherwise,  without  naving  transferred  or  delivered  to  him  duly 

stamped  as  aforesaid  the  whole  nnmber  of  bills  which  such  bill 

purports  the  set  to  consist  of,  he  shall  not  be  entitled  to  recover 

on  any  such  bill,  or  to  make  the  same  available  for  any  purpose 

whatever. 

YII.  And  whereas,  under  and  by  virtue  of  certain  acts  relating  unstamped  dTafts 
to  stamp  duties,  certain  drafte  or  orders  for  the  payment  of  any  SJiJ?Yted'iM»^ 
sum  of  money  to  the  bearer  on  demand,  drawn  upon  any  banker  or  yond  futeen  mUca 
person  acting  as  a  banker  residing  or  transacting  the  business  of  a  of  the  place 
banker,  witnin  fifteen  miles  of  the  place  where  such  drafts  or  jSaSe^* 
orders  are  issued,  are  exempted  from  all  stamp  duty,  and  it  is  ex- 
pedient to  prevent  the  negotiating  or  circulating  of  such  drafts  or 
orders  unstamped  at  any  place  beyond  the  distance  of  fifteen  miles 
from  the  place  where  the  same  are  made  payable :  Be  it  enacted, 
that  no  such  draft  or  order  as  aforesaid  shall,  unless  the  same 
be  duly  stamped  as  a  draft  or  order,  be  remitted  or  sent  to  any 
place  beyond  the  distance  of  fifteen  miles  in  a  direct  line  from  tJbe 
bank  or  place  at  which  the  same  is  made  payable  or  be  received  in    • 
payment,  or  as  a  security,  or  be  otherwise  negotiated  or  circulated 
at  any  place  beyond  the  said  distance;  and  if  any  person  shall  Penalty  on  per> 
remit  or  send  any  draft  or  order  not  duly  stamped  as  aforesaid  wna  offending, 
to  an^  place  beyond  the  distance  aforesaid,  or  snail  receive  the 
same  in  payment,  or  as  a  security,  or  in  any  manner  negotiate  or 
circulate  the  same  at  any  such  last^mentioned  place^  he  shall  for- 
feit the  sum  of  fifty  pounds. 

YIII.  Provided  always,  That  it  shall  be  lawful  for  any  person  Drafts  lawfaiiy 
who  shall  receive  any  such  draft  or  order  as  aforesaid  at  any  place  *"°®^  anstampcd 
within  the  said  distance  of  fifteen  miles  from  the  bank  or  place  at  th^to  an  ad- 
which  the  same  is  made  payable,  which  draft  or  order  shall  have  hestve  stamp  be 
been  lawfully  issued  unstamped,  to  afiix  thereto  a  proper  ad-  JS^d'SJedistanco 
besive  stemp,  and  to  cancel  such  stamp  by  writing  thereon  his  of  fifteen  mUcB. 
name  or  the  initial  letters  of  his  name,  and  thereupon  such  draft 
or  order  may  lawfully  be  received  and  negotiated  at  any  place 
beyond  the  distance  aforesaid,  anything  herein  contained  notwith- 
standing. 

IX.  And  whereas  an  act  was  passed  in  the  seventeenth  year  of  Provisions  of  n 
the  reign  of  King  George  the  Third,  chapter  thirty,  for  restraining  ^^"^oAjSu 
the  negotiation  of  promissory  notes  and  inland  biUs  of  exchange  on  banken  to- 
ll 2  pealed. 
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IT&lSVlcL 
C.8S. 


Adhesive  stampi 
denoting  the  doty 
of  one  penny  may 
bo  used  for  re- 
ceipts or  drafts 
without  regarti  to 
their  special  ap- 
propriation. 


What  shall  be 
deemed  bank 
notes  within  the 
meanings  of  7  & 
8  Vict  c  83,  and 
8  &  9  Vict  oc.  88 
and  87. 


All  bills,  drafts, 
and  notes  deemed 
bank  notes  under 
the  above-recited 
acts  liable  to 
stamp  duties,  &c. 


under  a  limited  sum :  Be  it  enacted,  that  the  said  act,  and  any  act 
or  acts  continuing  or  perpetuating  the  same,  shall,  so  far  as  they 
respectively  extend  or  may  be  deemed  or  construed  to  extend  to 
any  draft  on  a  banker  for  payment  of  money  held  for  the  use  of 
the  drawer,  be  and  the  same  are  hereby  repealed. 

X.  The  adhesive  stamps  provided  by  the  commissioners  of  inland 
revenue  for  denoting  the  duty  of  one  penny  payable  on  receipts 
and  on  drafts  or  orders  for  the  payment  of  money  to  the  bearer^  or 
to  order  on  demand  respectively,  may  lawfully  be  used  for  the 
purpose  of  denoting  the  like  amount  of  duty  either  on  a  receipt  or 
on  such  draft  or  order  as  aforesaid,  without  regard  to  the  special 
appropriation  thereof  for  the  other  of  such  instruments  by  having 
its  name  on  the  face  thereof,  anything  in  any  act  or  acts  contained 
to  the  contrary  notwithstanding. 

XI.  And  whereas  an  act  was  passed  in  the  seventh  and  eighth 
years  of  her  Majesty's  reign,  chapter  thirty-two,  to  regulate  the 
issue  of  bank  notes ;  and  an  act  was  passed  in  the  eighth  and  ninth 
years  of  her  Majesty's  reign,  chapter  thirty-eight,  to  regulate  the 
issue  of  bank  notes  in  Scotland ;  and  another  act  was  passed  in  the 
last-mentioned  years,  chapter  thirty-seven,  to  regulate  the  issue  of 
bank  notes  in  Ireland ;  and  in  order  to  prevent  evasions  of  the 
regulations  and  provisions  of  the  said  respective  acts  it  is  expedient 
to  define  what  shall  be  deemed  to  be  bank  notes  within  the  mean- 
ing thereof  respectively:  Be  it  enacted,  that  all  bills,  drafts  or  notes 
(other  than  notes  of  the  Bank  of  England)  which  shall  be  issued  by 
any  banker  or  the  agent  of  any  banker  for  the  payment  of  money 
to  the  bearer  on  demand,  aud  all  bills,  drafts  or  notes  so  issued, 
which  shall  entitle  or  be  intended  to  entitle  the  bearer  or  holder 
thereof,  without  indorsement,  or  without  any  further  or  other  in- 
dorsement than  may  be  thereon  at  the  time  of  the  issuing  thereof, 
to  the  payment  of  any  sum  of  money  on  demand,  whether  the  same 
shall  be  so  expressed  or  not,  in  whatever  form  and  by  whomsoever 
such  bills,  drafts  or  notes  shall  be  drawn  or  made,  shall  be  deemed 
to  be  bank  notes  of  the  banker  by  whom  or  by  whose  agent  the 
same  shall  be  issued  within  the  meaning  of  the  said  three  several 
acts  last  mentioned,  and  within  all  the  daases,  provisions  and  re- 
gulations thereof  respectively. 

XII.  All  bills,  drafts  and  notes,  which  by  or  under  this  act,  or 
the  said  three  several  acts  last  mentioned,  or  any  of  them  respec- 
tively, are  declared  or  deemed  to  be  bank  notes,  shall  be  subject 
and  liable  to  the  stamp  duties,  and  composition  for  stamp  da  ties, 
imposed  by  or  payable  under  any  act  or  acts  in  force  apon  or  in 
respect  of  promissory  notes  for  the  payment  of  money  to  the 
bearer  on  demand ;  and  all  clauses,  provisions,  regulations,  penal- 
ties and  forfeitures  contained  in  any  act  or  acts  relating  to  the 
issuing  of  such  promissory  notes,  or  for  securing  the  said  stamp 
duties  aud  composition  respectively,  or  for  preventing  or  punishing 
frauds  or  evasions  in  relation  thereto,  shall  respectively  be  deemed 
to  apply  to  all  such  bills,  drafts  and  notes  as  aforesaid|  and  to 
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17  &  18  Vict, 
C.83. 


the  stamp  duties  and  composition  payable  upon  or  in  respect 
thereof,  anything  in  this  act,  or  any  other  act  or  acts,  to  the  con- 
trary notwithstanding. 

XIII.  And  whereas  under  and  by  virtue  of  certain  acts  relating  Exemption  from 
to  stamp  duties,  letters  bv  the  general  post  acknowledging  the  SSt^^ViSiere 
safe  arrival  of  any  bills  of  exchange,  promissory  notes,  or  other  acknowi«i^i]^ 
securities  for  money  arc  exempted  from  the  stamp  duty  granted  receipt  of  biii3, 
and  imposed  on  receipts  or  discharges  given  for  or  upon  the  pay-        repealed. 
ment  of  money :  Be  it  enacted,  tnat  the  said  exemption  shall  be 
and  tlie  same  is  hereby  repealed. 


The  ScHBDULB  to  which  this  Act  refers. 

Inland  Bill  of  Exchange,  Draft  or  Order,  for  the 
payment  to  the  bearer,  or  to  order,  at  any  time 
otherwise  than  on  demand,  of  any  sum  of  money 


Not  exceedinsr 


Exceeding 


f9 
99 
>J 

99 
99 
>J 
99 

99 
99 
99 
99 


£6  and  not  exceeding 
10 


26 

60 

76 

100 

200 

300 

400 

600 

750 

1,000 

1,600 

2,000 

8,000 

4,000  and  upwards 


99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
99 
9> 


Duty. 


any  ume 
Doncy 

£     8. 

d. 

.          £6 

0    0 

1 

10 

0    0 

o 

25 

0    0 

3 

60 

0    0 

6 

76 

0    0 

9 

100 

0     1 

0 

200 

0    2 

0 

300 

0    3 

0 

400 

0    4 

0 

600 

0    6 

0 

760 

0    7 

6 

.      1,000 

0  10 

0 

.      1,600 

0  16 

0 

.     2,000 

1     0 

0 

.     3,000 

1   10 

0 

.     4,000 

2    0 

0 

.                     a 

2    6 

0 

Foreign  Bill  of  Exchange  drawn  in,  but  payable 
out  of,  the  United  Kingdom, 

If  drawn  singly  or  otherwise  than  in  a  set  of 
three  or  more,  the  same  duty  as  on  an  inland 
bill  of  the  same  amount  and  tenor. 
If  drawn  in  sets  of  three  or  more,  for  every  bill 
of  each  set, 
Where  the  sum  payable  thereby  shall  not 

exceed 

And  where  it  shall  exceed  £26  and  not  exceed 

60 

76 

100 

200 

300 


99 
99 
99 


99 
99 


91 
91 
99 
99 


99 


£25 
60 
75 
100 
200 
300 
400 


0  0  1 

0  0  2 

0  0  3 

0  0  4 

0  0  8 

0  1  0 

0  1  4 
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£  #. 

d. 

c8S. 

.  Aod  where  it  shall  exceed  £400  and  not  exceed       600 
„                      600           „           ,        760 

0    1 
0    2 

8 

6 

» 

760 

»           ' 

,      1,000 

0    3 

4 

» 

1,000 

19 

.      1,600 

0    5 

0 

>9 

1,600 

» 

,      2,000 

0     6 

8 

99 

2,000 

»                  * 

.      8,000 

0  10 

0 

99 

8,000 

f»                  « 

,      4,000 

0  13 

4 

>« 

4,000  and  upwards  . 

• 

0  15 

0 

Foreign  Bill  of  Exchanob  drawn  out  of  the 
United  Kingdom,  and  payable  within  the  United 
Kingdom^  the  same  duty  as  on  an  inland  bill  of  the 
same  amount  and  tenor. 

FoRBiGN  Bill  of  Exohakgb  drawn  out  of  the 
United  Kingdom,  and  payable  out  of  the  United 
Kingdom,  but  indorsed  or  negotiated  within  the 
United  Kingdom,  the  same  duty  as  on  a  foreign  bill 
drawn  withm  the  United  Kingdom,  and  payable  out 
of  the  United  Kingdom. 

Promissory  Note  for  the  payment  in  any  other 

manner  than  to  the  bearer  on  demand  of  any  sum 

of  money, 

Not  exceeding    .... 

Exceeding    £6  and  not  exceeding 

10 

25 

50 

75 


99 


99 


99 


£6 
10 
25 
60 
75 
100 


1 
2 
3 


0  0 

0  0 

0  0 

0  0    6 

0  0    9 

0  10 


Promissory  Note  for  the  payment,  either  to  the 
bearer  on  demand  or  in  any  other  manner  than  to 
the  bearer  on  demand,  of  any  sum  of  money, 
Exceeding  £100  and  not  exceeding 


>J 

200 

» 

300 

» 

400 

y> 

600 

>9 

750 

9> 

1,000 

99 

1,500 

>> 

2,000 

» 

8,0<K) 

99 

» 

99 
99 

9t 

99 


99 


4,000  and  upwards 


£200 

0    2 

0 

300 

0    3 

0 

400 

0     4 

0 

600 

0    5 

0 

750 

0    7 

6 

1,000 

0  10 

0 

1,500 

0  15 

0 

2,000 

1     0 

0 

3,000 

1  10 

0 

4,000 

2    0 

0 

•                          • 

2    5 

0 
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[17  &  18  Vict,  c-  90.] 

An  Act  to  repeal  the  Laws  relating  to  Usury  and  to  the 
Enrolment  of  Annuities,  [lOth  August,  1854.] 

Whereas  it  is  expedient  to  repeal  the  laws  at  present  in  force      n&isvict. 
relating  to  asury :  Be  it  enacted  by  the  Queen's  most  excellent  ^^' 

Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

I.  The  several  acts  and  parts  of  acts  made  in  the  parliaments  of  Acts,  frc.  named 
England  and  Scotland,  Great  Britain  and  Ireland,  mentioned  in  ^^^[^l^^^'^ 
the  schedule  hereto,  and  all  existing  laws  against  usury,  shall  be 

repealed. 

II.  Provided  always,  that  nothing  herein  contained  shall  pre-  Tnmmefcions  pre* 
judice  or  affect  the  nghts  or  remedies  of  any  person,  or  diminish  ^^"«  *®*??^^ 

li.       Ai.      !•  uM»i»    °tf  •  j.i»  tj  of  this  Act  not  to 

or  alter  the  liabmties  of  any  person,  m  respect  of  any  act  done  ]^  affected, 
previously  to  the  passing  of  this  act 

III.  Where  interest  is  now  payable  upon  any  contract,  express  Legal  or  cnmnt 
or  implied,  for  payment  of  the  leiral  or  current  rate  of  interest,  or  "***  of  interest  to 

I'^'^ji.  i.°  'xA'  Lii.      mean  the  same  as 

where  upon  any  debt  or  sum  of  money  interest  is  now  payable  by  u  this  act  had  not 
any  rule  of  law,  the  same  rate  of  interest  shall  be  recoverable  as  passed, 
if  this  act  had  not  been  passed. 

IV.  Provided  always,  that  nothing  herein  contained  shall  extend  Kot  to  affect  the 
or  be  construed  to  extend  to  repeal  or  affect  any  statute  relating  ^JJ^***  ^^°' 
to  pawnbrokers,  but  that  all  laws  touching  and  concerning  pawn- 
brokers shall  remain  in  full  force  and  effect,  to  all  intents  and  pur- 
poses whatsoever,  as  if  this  act  had  not  been  passed. 


[17  &  18  Vict  c.  126,  s.  87.] 

An  Act  for  the  further  Amendment  of  the  Process  j  Practice 
and  mode  of  Pleading  in  and  enlarging  the  Jurisdiction 
of  the  Superior  Courts  of  Common  Law  at  Westminster^ 
and  of  the  Superior  Courts  of  Common  Law  of  the 
Counties  Palatine  of  Lancaster  and  Durham, 

[12th  August,  1854.] 

LXXXVII.  In  case  of  any  action  founded  upon  a  bill  of  ex-      nkunct, 
change  or  other  negotiable  instrument,  it  shall  be  lawful  for  the       c.  lae,  a.  87. 
court  or  a  judge  to  order  that  the  loss  of  such  instrument  shall  Actions  on  loet 
not  be  set  up,  provided  an  indemnity  is  given,  to  the  satisfaction  instraments. 
of  the  court  or  judge,  or  a  master,  against  the  claims  of  any  other 
person  upon  such  negotiable  instrument 
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c  87. 


From  Oct  34, 
1850,  all  acttoiu 
upon  blllfl  of  ex- 

cbange,  j(c  maj 
be  by  writ  of 
Bommoiifl  aa  form 
in  schedule  A. 
Flalntifl,  on  filing 
affidavit  of  per- 
■onal  service, 
may  at  once  sign 
final  Judgment  as 
form  In  schedule 
B. 


Defendant  show- 
ing a  defence 
upon  the  merits 
to  have  leave  to 
appear. 


Jodge  may,  under 
spedbsl  drenm- 
stances,  set  aside 
judgment 


[18  &  19  Vict.  c.  67.] 

An  Act  to  facilitate  the  Remedies  on  Bills  of  Exohange 
and  Promissory  Notes  by  the  Prevention  of  frivolous  or 
petitions  Defences  to  Actions  thereon. 

[23rd  July,  1855.] 

WbereftB  bon&  fide  holders  of  dishonoured  bills  of  exchange  and 
promissory  notes  are  often  unjustly  delayed  and  put  to  nnnecen- 
sary  expense  in  recovering  the  amount  thereof  bv  reason  of  fri- 
volous or  fictitious  defences  to  actions  thereon,  and  it  is  expedient 
that  greater  facilities  than  now  exist  should  be  given  for  the  re- 
covery of  money  due  on  such  bills  and  notes :  Be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows: 

I.  From  and  after  the  twenty-fourth  day  of  October,  one  thou- 
sand eight  hundred  and  fifty-five,  all  actions  upon  bills  of  exchange 
or  promissory  notes  commenced  within  six  months  after  the  same 
shall  have  become  due  and  payable,  may  be  by  writ  of  summons 
in  the  special  form  contained  in  schedule  A.  to  this  act  annexed, 
and  indorsed  as  therein  mentioned ;  and  it  shall  be  lawful  for  the 
plain tifi^,  on  filing  an  affidavit  of  personal  service  of  such  writ 
within  the  jurisdiction  of  the  court,  or  an  order  for  leave  to  pro- 
ceed, as  provided  by  the  Common  Law  Procedure  Act,  185*2,  and 
a  copy  of  the  writ  of  summons  and  the  indorsements  thereon,  in 
case  the  defendant  shall  not  have  obtained  leave  to  appear  and 
have  appeared  to  such  writ  according  to  the  exigency  thereof,  at 
once  to  sign  final  judgment  in  the  K>rm  contain^  in  schedule  B. 
to  this  act  annexed  (on  which  judgment  no  proceeding  in  error 
shall  lie)  for  any  sum  not  exceeding  the  sum  indorsed  on  the  writ 
together  with  interest,  at  the  rate  specified  (if  any),  to  the  date  of 
the  judgment,  and  a  sum  for  costs  to  be  fixed  by  the  masters  of 
the  superior  courts  or  any  three  of  them,  subject  to  the  approval 
of  the  judges  thereof,  or  any  ei^ht  of  them  (of  whom  the  Lord 
Chief  Justices  and  the  Lord  Chief  Baron  shall  be  three),  unless 
the  plain tifi^  claim  more  than  such  fixed  sum,  in  which  case  the 
costs  shall  be  taxed  in  the  ordinary  way,  and  the  plaintifiTmay  upon 
such  judgment  issue  execution  forthwith. 

II.  A  judge  of  any  of  the  said  courts  shall,  upon  application 
within  the  period  of  twelve  days  from  such  service,  give  leave  to 
appear  to  such  writ,  and  to  defend  the  action,  on  the  defendant 
paying  into  court  the  sum  indorsed  on  the  writ,  or  upon  affidavits 
satisfactory  to  the  judge,  which  disclose  a  legal  or  equitable  defence, 
or  such  facts  as  would  make  it  incumbent  on  the  holder  to  prove 
consideration,  or  such  other  facts  as  the  judge  may  deem  sufficient 
to  support  the  application,  and  on  such  terms  as  to  security  or 
otherwise  as  to  the  judge  may  seem  fit. 

III.  After  judgment,  the  court  or  a  judge  may,  under  special 
circumstances,  set  aside  the  judgment,  and,  if  necessary,  stay  or 
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Bet  aside  execution,  and  may  give  leave  to  appear  to  the  writ  and 

to  defend  the  action,  if  it  shall  appear  to  be  reasonable  to  the  court  

or  judge  bo  to  do,  and  on  such  terms  as  to  the  court  or  judge  may 
seem  just. 

IV.  In  any  proceedings  under  this  act  it  shall  be  competent  to  Jadge  m«7  order 

the  court  or  a  jud^e  to  order  the  bill  or  note  sought  to  be  pro-  JJ^^^^^^ 

ceeded  upon-  to  be  ^rthwith  deposited  with  an  officer  of  the  court,  officer  of  court  in 

and  fortner  to  order  that  all  proceedings  shall  be  stayed  until  the  certain  caaes. 
plaintiff  shall  have  given  security  for  the  costs  thereof. 

v.  The  holder  of  every  diBhonoured  bill  of  exchange  or  pro-  R^nedj  for  the 
missory  note  shall   have  the  same  remedies  for  the  recovery  of  reooveiyof  cx- 

^1.  -^  .  J    •  A»         *L  r  M.        ^  penaes  of  noting 

the  expenses  incurred  in  noting  the  same  for  non-acceptance  or  non-aoocptance  of 
non-payment,  or  otherwise,  by  reason  of  such  dishonour,  as  he  dishonoured  biiL 
has  under  this  act  for  the  recovery  of  the  amount  of  such  bill  or 
note. 

VI.  The  holder  of  any  bill  of  exchange  or  promissory  note  Holder  of  a  biu  of 
may,  if  he  think  fit,  issue  one  writ  of  summons,  accordina:  to  this  exchange  may 

•''.  11  '  1  tt    t  •  11  •11®  iMue  one  sum- 

act,  against  all  or  any  number  of  the  parties  to  such  bill  or  note,  mons  against  au 

and  such  writ  of  summons  shall  be  the  commencement  of  an  action  orany  of  the 

or  actions  against  the  parties  therein  named  respectively,  and  all  Slu!*^  ^  ^^ 

subsequent  proceedings  against  such  respective  parties  shall  be 

in  like  manner,  so  far  as  may  be^  as  if  separate  writs  of  summonis 

had  been  issued. 

VII.  The  provisions  of  the  Common  Law  Procedure  Act,  1852,  common  Law 
and  the  Common  Law  Procedure  Act,  1864,  and  all  rules  made  i*rooaijire  Acts^ 
under  or  by  virtue  of  either  of  the  said  acts,  shall,  so  far  as  the  pomtod^i^Uiis 
same  are  or  may  be  made  applicable,  extend  and  apply  to  all  act 
proceedings  to  be  had  or  taken  under  this  act. 

VIII.  The  provisions  of  this  act  shall  apply,  as  near  as  may  Act  to  apply  to 
be,  to  the  Court  of  Common  Pleas  at  Lancaster  and  the  Court  of  Courts  of  com- 
Pleas  at  Durham,  and  the  judges  of  such  courts,  being  judges  of  allSterimd'Dnr-' 
one  of  the  superior  courts  of  common  law  at  Westminster,  shall  bam. 

have  power  to  frame  all  rules  and  process  necessary  thereto. 

IX.  It  shall  be  lawful  for  her  Majesty  from  time  to  time,  by  an  Her  Majesty  may 
order  in  council,  to  direct  that  all  or  any  part  of  the  provisions  S'^^J^*?*^'*'^ 
of  this  act  shall  apply  to  all  or  any  court  or  courts  of  record  in  record  in  England 
England  and  Wales,  and  within  one  month  after  such  order  shall  ^^  Wales, 
have  been  made  and  published  in  the  London  Gazette  such  pro- 
visions shall  extend  and  apply  in  manner  directed  by  such  order, 

and  any  such  order  may  be,  in  like  manner,  from  time  to  time 
altered  and  annulled ;  and  in  and  by  any  such  order  her  Majesty 
may  direct  by  whom  any  powers  or  duties  incident  to  the  provisions 
applied  under  this  act  shall  and  may  be  exercised  with  respect  to 
matters  in  such  court  or  courts,  and  may  make  any  orders 
or  regulations  which  may  be  deemed  requisite  for  carrying  into 
operation  in  such  court  or  courts  the  provisions  so  applied. 
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Sxtantofact.  XI.  In  citing  this  act  in  any  instrnment,  docnment,  or  pro- 

Short  title.  ceedinff,  it  shall  be  sufficient  to  use  the  expression  "  The  Summary 

Procedure  on  Bills  of  Exchange  Act,  1856," 


ScHSBULBS  referred  to  in  the  foregoing  Act 
Schedule  (A.) 

ViOTORiA,  by  the  graee  of  GM,  &c 

To  C.  />.,  of  y  in  the  county  of  •    We  warn 

youy  that  unless  within  twdye  days  after  the  senrice  of  this  writ 
on  you,  inclusive  of  the  day  of  such  service,  you  obtain  leave 
from  one  of  the  judges  of  the  courts  at  Westminster  to  ai>pear, 
and  do  within  that  time  appear  in  our  court  of  in  an 

action  at  the  suit  of  A.  JS.,  tne  said  A.  B,  may  proceed  to  judg- 
ment and  execution. 

Witness,  &c. 

Memorandum  to  be  mbxribed  on  the  Writ. 

N.B.^This  writ  is  to  be  served  within  six  calendar  months 
irom  the  date  hereof,  or,  if  renewed,  from  the  date  of  such  renewal, 
including  the  day  of  such  date,  and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ  before  Service  therecf. 

This  writ  was  issued  by  E.  P.,  of  ,  attorney  for  the 

plaintiff.  Or,  This  writ  was  issued  in  person  by  A.  B^  who 
resides  at  [memUon  the  city,  town  or  parish^  and  al$o  the  name  of 
the  hamlet  J  sirutf  and  number  qf  the  hotue  qf  the  phuntiff''s 

residence.] 

Indorsement. 

The  plaintiff  claims  [  pounds  principal  and  interest], 

or  pounds  balance  of  principal  and  interest  due  to  him  as 

the  payee  [or  indorsee^  of  a  bill  of  exchange  or  promissory  note, 
of  wnich  the  following  is  a  copy : — 

IHere  copy  bill  of  exchange  or  promissory  note,  and  all 
Indorsements  upon  it,] 

And  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his  attorney 
within  days  from  the  service  hereof,  further  proceedings 

will  be  stayed. 

Notice. 

Take  notice,  That  if  the  defendant  do  not  obtain  leave  from 
one  of  the  judges  of  the  courts  within  twelve  days  after  having 
been  served  wito  this  writ,  inclusive  of  the  day  of  such  service,  to 
appear  thereto,  and  do  witliin  such  time  cause  an  appearance  to 
be  entered  for  him  in  the  court  out  of  which  this  writ  issues,  the 
plaintiff  will  be  at  libertv  at  any  time  after  the  expiration  of  such 
twelve  days  to  sign  final  judgment  for  any  sum  not  exceeding  the 
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sum  above  claimed,  and  the  sum  of  ponnds  for  costs,  and      is  ft  is  vict 

issae  execution  for  the  same.  <^^^' 

Leave  to  appear  may  be  obtained  on  an  application  at  the 
Judges'  ChamDers,  Serjeants'  Inn,  London,  supported  by  affidavit 
showing  that  there  is  a  defence  to  the  action  on  the  merits,  or 
that  it  is  reasonable  that  the  defendant  should  be  allowed  to 
appear  in  the  action. 

Indorsement  to  he  made  on  the  Writ  tfier  Service  thereof. 

This  writ  was  served  by  X.  F.  on  X.  Jf.  (the  defendant 

the  defendants),  on  Monday,  the  day  of  18    . 

By  X.  Y. 


Schedule  (B.) 

In  the  Queen's  Bench. 

On  the  day  of  in  the  year  of  our  Lord 

18    .    [Day  ofsigmng  Judgment,'] 

England  (to  wit).    A.  B.'m  his  own  person  [or  by  his 

attorney]  sued  out  a  writ  against  C  />.,  indorsed  as  follows : — 

[Here  copy  Indorsement  qf  Plaintiff^ s  Ckam.'] 

and  the  said  C.  D,  has  not  appeared : 

Therefore  it  is  considered  that  the  said  A,  B,  recover  against 
the  said  C.  D.  pounds,  together  with  pounds  for 

costs  of  suit. 


[19  k  20  Vict,  c.  25.] 

An  Act   to    amend   the    Law   relating    to   Drafts    on 
Bankers.  [23rd  Jane,  1856.] 

''Whereas  doubts  have  arisen  as  to  the  obligations  of  bankers      is&aovict 
with  respect  to  cross- written  drafts:  and  whereas  it  would  con-  ^^^' 

duce  to  the  ease  of  commerce,  the  security  of  property,  and  the 
prevention  of  crime,  if  drawers  or  holders  of  drafts  on  bankers 
payable  to  bearer  or  to  order  on  demand  were  enabled  effectually 
to  direct  the  payment  of  the  same  to  be  made  only  to  or  througn 
some  banker:''  Be  it  therefore  enacted  as  follows: 

I.  In  every  case  where  a  draft  on  any  banker  made  payable  to  Draft  cnaMd 
bearer  or  to  order  on  demand  bears  across  its  face  an  addition,  in  ^^  *^  to\e 
written  or  stamped  letters,  of  the  name  of  any  banker,  or  of  the  ^l^'ie  only  to 
words  ''and  company,"  in   full  or  abbreviated,  either  of  such  or uuoash soom 
additions  shall  have  the  force  of  a  direction  to  die  bankers  upon  ^'^^^• 
whom  such  draft  is  made  that  the  same  is  to  be  paid  only  to  or 
through  some  banker,  and  the  same  shall  be  payable  only  to  or 
through  some  banker. 
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19  &  30  Vict. 
G.3fi. 

Constnictloo. 


II.  In  the  coDstraction  of  this  act  the  word  ^'banker"  shall 
inclade  any  person  or  persons,  or  corporation,  or  joint  stock  or 
other  company,  acting  as  a  banker  or  bankers. 


19  &  20  Vict 
C97. 

Cknulderatioii  for 
gnarantee  need 
not  appear  by 
writing. 


Oaarantee  to  or 
for  a  firm  to  cease 
upon  a  change  In 
the  firm,  except 
In  special  coses. 


A  sarety  who  dis- 
charges  the  lia- 
bility to  be  en- 
titled to  assign- 
ment of  all  secu- 
riUes  held  by  the 
creditor. 


[19  &  20  Vict.  c.  97.] 

An  Act  to  amend  the  Laws  of  England  and  Ireland 
affecting  Trade  and  Commerce,       [29th  July,  1856.] 

III.  No  special  promise  to  be  made  by  any  person  after  the 
passing  of  this  act  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  being  in  writing,  and  signed  by  the  party  to  be 
charged  therewith  or  some  other  person  by  him  thereunto  lawfully 
authorized  shall  be  deemed  invalid  to  support  an  action,  suit,  or 
other  proceeding  to  charge  the  person  by  whom  such  promise  shall 
have  been  made,  by  reason  only  that  the  consideration  for  such 
promise  does  not  appear  in  writing,  or  by  necessary  inference  from 
a  written  document. 

IV.  No  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  made  to  a  firm  consisting  of  two  or  more  persons,  or  to 
a  single  person  trading  under  the  name  of  a  firm,  and  no  promide 
to  answer  for  the  debt,  default,  or  miscarriage  of  a  firm  consisting 
of  two  or  more  persons,  or  of  a  single  person  trading  under  the 
name  of  a  firm,  shall  be  binding  on  the  person  making  such  pro- 
mise in  respect  of  anything  done  or  omitted  to  be  done  after  a 
change  shall  have  taken  place  in  any  one  or  more  of  the  persons 
constituting  the  firm,  or  in  the  person  trading  under  the  name  of 
a  firm,  unless  the  intention  of  the  parties,  that  such  promise  shall 
continue  to  be  binding  notwithstanding  such  change,  shall  appear 
either  by  express  stipulation  or  by  necessary  implication  from  the 
nature  of  the  firm  or  otherwise. 

V.  Every  person  who,  being  surety  for  the  debt  or  duty  of 
another,  or  being  liable  with  another  for  any  debt  or  duty,  shall 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment,  specialty, 
or  other  security  which  shall  be  held  by  the  creditor  in  respect  of 
such  debt  or  duty,  whether  such  judgment,  specialty,  or  other 
security  shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  the  payment  of  the  debt  or  performance  of  the  duty,  and  such 
person  shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and 
to  use  all  the  remedies,  and,  if  need  be,  and  upon  a  proper  indem- 
nity, to  use  the  name  of  the  creditor,  in  any  action  or  other  pro- 
ceeding, at  law  or  in  equity,  in  order  to  obtain  from  the  principal 
debtor,  or  any  co-surety,  co-contractor,  or  co-debtor,  as  the  case 
may  be,  indemnification  for  the  advances  made  and  loss  sustained 
by  the  person  who  shall  have  so  paid  such  debt  or  performed  snch 
duty,  and  such  payment  or  performance  so  made  by  snch  surety 
shall  not  be  pleaaable  in  bar  of  any  such  action  or  other  proceed- 
ing by  him :  Provided  always,  that  no  co-surety,  co-contractor,  or 
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co-debtor  shall  be  entitled  to  recover  from  any  other  co-sure^,      id Si soviet 
co-contractor,  or  co-debtor,  by  the  means  aforesaid,  more  than  the  <^^7. 

jast  proportion  to  which,  as  between  those  parties  themselves,  such 
last- mentioned  person  shall  be  justly  liable. 

VI.  No  acceptance  of  any  bill  of  exchange,  whether  inland  or  Acceptance  of  a 
foreign,  made  after  the  thirty  first  day  of  December,  one  thousand  ^^^  inland  or 
eight  hundred  and  fifty-six,  shall  be  sufficient  to  bind  or  charge  ^^  on^,*i«i 
any  person,  unless  the  same  be  in  writing  on  such  bill,  or  if  there  signed  by  the  ao- 
be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts,  and  2^**^ 
signed  by  the  acceptor  or  some  person  duly  authorized  by  him. 

YII.  Every  bill  of  exchange  or  promissory  note  drawn  or  made  what  are  to  be 
in  any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  J~^«d**  inland 
the  islands  of  Man,  Guernsev,  Jersey,  Alderney  and  Sark,  and 
the  islands  adjacent  to  any  of  them,  being  part  of  the  dominions 
of  her  Majesty,  and  made  pavable  in  or  drawn  upon  any  person 
resident  in  any  part  of  the  said  United  Kingdom  or  islands,  shall 
be  deemed  to  be  an  inland  bill ;  but  nothing  herein  contained 
shall  alter  or  affect  the  stamp  duty,  if  any,  which,  but  for  this 
enactment^  would  be  payable  in  respect  of  any  such  bill  or  note. 

y  III.  In  relation  to  the  rights  and  remedies  of  persons  having  with  reference  to 
claims  for  repairs  done  to,  or  supplies  furnished  to  or  for,  ships,  ^J  ^^^  ®L^ 
every  port  within  the   United  Kingdom  of  Great  Britain  and  yfiS{ntS7 
Ireland,  the  islands  of  Man,  Guernsey,  Jersey,  Alderney  and  United  Kingdom, 
Sark,  and  the  islands  adjacent  to  any  of  them,  being  part  of  the  *«•» » >»o°^«  1"^. 
dominions  of  her  Majesty,  shall  be  deemed  a  home  port. 

IX.  All  actions  of  account  or  for  not  accounting,  and  suits  for  Limitation  of 
such  accounts,  as  concern  the  trade  of  merchandise  between  mer-  Jjjj^***'"™^ 
chant  and  merchant,  their  factors  or  servants,  shall  be  commenced  counts. 

and  sued  within  six  vears  after  the  cause  of  such  actions  or  suits, 
or  when  such  cause  has  already  arisen,  then  within  six  years  after 
the  passing  of  this  act ;  and  no  claim  in  respect  of  a  matter  which 
8 rose  more  than  six  years  before  the  commencement  of  such  action 
or  suit  shall  be  enforceable  by  action  or  suit  by  renson  only  of 
some  other  matter  of  claim  comprised  in  the  same  account  having 
arisen  within  six  years  next  before  the  commencement  of  such 
action  or  suit. 

X.  No  person  or  persons  who  shall  be  entitled  to  any  action  or  Absence  beyond 
suit  with  respect  to  which  the  period  of  limitation  within  which  JJ^t^J/J* JjJSJJ^ 
the  same  shall  be  brought  is  fixed  by  the  act  of  the  twenty-first  not  to  be  a  dja- 
year  of  the  reign  of  King  James  the  First,  chapter  sixteen,  section  abuitj. 
three^  or  by  the  act  of  the  fourth  year  of  the  reign  of  Queen  Anne, 

chapter  sixteen,  section  seventeen,  or  by  the  act  of  the  fifty-third 
year  of  the  reign  of  King  George  the  Third,  chapter  one  hundred 
and  twenty-seven,  section  five,  or  by  the  acts  of  the  third  and 
fourth  years  of  the  reign  of  King  William  the  Fourth,  chapter 
twenty-seven,  sections  forty,  forty-one,  and  forty-two,  and  chapter 
forty- two,  section  three,  or  by  the  act  of  the  sixteenth  and  seven- 
teenth years  of  the  reign  of  her  present  Mojesty^  chapter  one 
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19  &  so  Vlot 
c.  97. 


Period  of  limita- 
tion to  mn  as  to 
joint  debtors  In 
the  kingdom, 
thoQgh  some  aro 
beycmdi 


Judgment  re- 
covered against 
Joint  debtors  in 
tbe  kingdom  to 
be  no  Ixur  to  pn^ 
ooedlngs  against 
otlierB  beyond 
seas  after  tbelr 
rotoni* 


Deflnition  of 
**  beyond  seas/' 
within  4  &  fi 
Anne,  c  36,  and 
this  act 


Froyliioiis  of 
9  Oea  4,  c  14, 
iB.l&8,and 
16  ft  17  Vict  c 
118,  ss.  24  ft  27, 
extended  to  ac- 
knowledgments 
byigents. 


Fart  payment  by 
one  contractor, 
Sic  not  to  prevent 
bar  by  certain 
statutes  of  limi- 
tations in  favour 
of  another  con- 
tractor, iic 


handred  and  thirteen^  section  twenty,  shall  be  entitled  to  any  time 
within  which  to  commence  and  sue  sach  action  or  suit  beyond  the 
period  so  fixed  for  the  same  by  the  enactments  aforesaid,  by  reason 
only  of  such  person,  or  some  one  or  more  of  such  persons,  being  at 
the  time  of  such  cause  of  action  or  suit  accrued  beyond  the  seas,  or 
in  the  cases  in  which,  by  virtue  of  any  of  the  aforesaid  enactments, 
imprisonment  is  now  a  disability,  by  reason  of  such  person  or  some 
one  or  more  of  such  persons  being  imprisoned  at  the  time  of  such 
canse  of  action  or  suit  accrued. 

XI.  Where  such  cause  of  action  or  suit  with  respect  to  which 
the  period  of  limitation  is  fixed  by  the  enactments  aforesaid  or  any 
of  tnem  lies  against  two  or  more  joint  debtors,  the  person  or 
persons  who  shall  be  entitled  to  the  same  shall  not  be  entitled  to 
anv  time  within  which  to  commence  and  sue  any  such  action  or 
suit  against  any  one  or  more  of  such  joint  debtors  who  shall  not 
be  beyond  the  seas  at  the  time  such  cause  of  action  or  suit 
accrued,  by  reason  only  that  some  other  one  or  more  of  such  joint 
debtors  was  or  were  at  the  time  such  canse  of  action  accrued  be- 
yond the  seas,  and  such  person  or  persons  so  entitled  as  aforesaid 
shall  not  be  barred  from  commencing  and  suing  any  action  or  suit 
against  the  joint  debtor  or  joint  debtors  who  was  or  were  beyond 
seas  at  the  time  the  cause  of  action  or  suit  accrued  after  his  or 
their  return  from  beyond  seas,  by  reason  only  that  judgment  was 
already  recoyered  against  any  one  or  more  of  such  joint  debtors 
who  was  not  or  were  not  beyond  seas  at  the  time  aforesaid. 

XII.  No  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey  and 
Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part  of  the 
dominions  of  her  Majesty,  shall  be  deemed  to  be  beyond  seas  with- 
in the  meaning  of  the  act  of  the  fourth  and  fifth  years  of  the  reign 
of  Queen  Anne,  chapter  sixteen,  or  of  this  act 

XIII.  In  reference  to  the  provisions  of  the  acts  of  the  ninth 
year  of  the  reig:n  of  Kin?  George  the  Fourth,  chapter  fourteen, 
sections  one  and  eight,  and  the  sixteenth  and  seventeenth  years  of 
the  reign  of  her  present  Majesty,  chapter  one  hundred  and  thir- 
teen, sections  twenty-four  and  twenty-seven,  an  acknowledgment 
or  promise  made  or  contained  by  or  in  a  writing  signed  by  an 
agent  of  the  party  chargeable  thereby,  duly  authorized  to  make 
such  acknowledement  or  promise,  shall  have  the  same  efifect  as  if 
such  writing  had  been  signed  by  such  party  himself. 

XIV.  In  reference  to  the  provisions  of  the  acts  of  the  twenty- 
first  year  of  the  reign  of  King  James  the  First,  chapter  sixteen, 
section  three,  and  of  the  act  of  the  third  and  fourth  years  of  the 
reign  of  King  William  the  Fourth,  chapter  forty-two,  section 
three,  and  of  the  act  of  the  sixteenth  and  seven teentii  years  of  the 
reign  of  her  present  Majesty,  chapter  one  hundred  and  thirteen, 
section  twenty,  when  there  shall  be  two  or  more  co-contractors 
or  co-debtors,  whether  bound  or  liable  jointly  only  or  jointly  and 
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severally,  or  executors  or  administrators  of  any  contractor,  no     I9ft20yict 
such  co-contractor  or  co-debtor,  executor,  or  administrator  shall  ^'^' 

lose  the  benefit  of  the  said  enactments  or  any  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  payment  of  anv 
principal,  interest,  or  other  money,  by  any  other  or  others  of  sucn 
CO- contractors  or  co-debtors,  executors,  or  administrators. 


[21  Vict  c.  20.] 

An  Act  for  granting  a  Stamp  Duty  on  certain  Drafts  or 
Orders  for  the  Payment  of  Money.     [21  st  May,  1858]. 

I.  From  and  after  the  twenty- fourth,  day  of  May,  one  thousand     n  vict  c.  30. 
eisht  hundred  and  fifty-eight,  all  drafts  or  orders  for  the  payment  After  24th  Mtay~^ 
ofany  sum  of  money  to  the  bearer  on  demand,  which  being  drawn  1868,  certaia 
upon  any  banker,  or  any  person  or  persons  acting  as  a  banker,  ^^^J^i^wioi  t^ 
and  residing  or  transacting  the  business  of  a  banker  within  fifteen  ^S^dnty  of  id; 
miles  of  the  place  where  such  drafts  or  orders  are  issued,  are  now 
exempt  from  stamp  duty,  shall  be  chargeable  with  the  stamp  duty 
of  one  penny  for  eyery  such  draft  or  order. 


[21  &  22  Vict.  c.  79.] 

An  Act  to  amend  the  Law  relating  to  Checks  or  Drafts 
on  Bankers.  [2nd  August^  1858. J 

Whereas  it  is  expedient  to  amend  the  law  relating  to  checks  or     21  &  39  vict 
drafts  on  bankers :  Be  it  therefore  enacted  by  the  Queen's  most  ^^^* 

excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  Whenever  a  check  or  draft  on  any  banker  payable  to  bearer  The  cnMsing  to 
or  to  order  on  demand  shall  be  issued,  crossed  with  the  name  of  a  Jl2?SJt  *f ™*" 
banker  or  with  two  transverse  lines  with  the  words  ''and  company''  chock  wdnf^ 
or  any  abbreviation  thereof,  such  crossing  shall  be  deemed  a  ^^ 
material  part  of  the  check  or  draft,  and,  except  as  hereafter  men- 
tioned, snail  not  be  obliterated  or  added  to  or  altered  by  any 
person  whomsoever  after  the  issuing  thereof;  and  the  banker  upon 
whom  such  check  or  draft  shall  be  drawn  shall  not  pay  such 
check  or  draft  to  any  other  than  the  banker  with  whose  name 
such  check  or  draft  shall  be  so  crossed,  or  if  the  same  be  crossed 
as  aforesaid  without  a  banker's  name  to  any  other  than  a  banker. 

XL  Whenever  any  such  check  or  draft  shall  have  been  issued  The  lawful  holder 
uncrossed,  or  shall  be  crossed  with  the  words  "  and  company  "  or  2JJ^~*  am«ed 
any  abbreviation  thereof,  and  without  the  name  of  any  banker,  •«  and  company/' 
any  lawful  holder  of  such  check  or  draft,  while  the  same  remains  ^^  «■<>»  uie 


SI  ft  S8  Vict, 
c  79. 


samo  with  tbe 
name  of  a  banker. 


Penoni  obli- 
terating, &C. 
crossing  wltb  in- 
tent to  defraud, 
guilty  of  felony. 


Banker  not  to  be 
responsible  for 
paying  a  check 
which  does  not 
plainly  ^pear  to 
have  been  crossed 
or  altered. 


Interpretation 
of  the  word 
«« banker." 
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80  uncroseed,  or  crossed  with  the  words  ''and  company"  or  any 
abbreviation  thereof  without  the  name  of  any  banker,  may  crosi 
the  same  with  the  name  of  a  banker;  and  whenever  any  such 
check  or  draft  shall  be  uncrossed,  any  such  lawful  holder  may 
cross  the  same  with  the  words  ''  and  company "  or  any  abbrevia- 
tion thereof,  with  or  without  the  name  of  a  banker ;  and  any  such 
crossing  as  in  this  section  mentioned  shall  be  deemed  a  material 
part  of  the  check  or  draft,  and  shall  not  be  obliterated  or  added  to 
or  altered  bv  any  person  whomsoever  after  the  making  thereof; 
and  the  banlcer  upon  whom  such  check  or  draft  shall  be  drawn 
shall  not  pay  such  check  or  draft  to  any  other  than  the  banker 
with  whose  name  such  check  or  draft  sliall  be  so  crossed  as  last 
aforesaid. 

III.  If  any  person  shall  obliterate,  add  to,  or  alter  any  sach 
crossing  with  intent  to  defraud,  or  offer,  utter,  dispose  of  or  put 
off  with  intent  to  defraud  any  check  or  draft  on  a  banker,  whereon 
such  fraudulent  obliteration,  addition  or  alteration  has  been  made, 
knowing  it  to  have  been  so  made,  such  person  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable  at  the  dis- 
cretion of  the  court  to  be  transported  beyond  the  seas  for  life,  or 
to  such  other  punishment  as  is  enacted  and  provided  for  those 
guilty  of  forgery  of  bills  of  exchange  in  the  statute  in  that  case 
made  and  provided. 

lY.  Provided  always,  that  any  banker  paying  a  check  or  draft 
which  does  not  at  the  time  when  it  is  presented  for  payment 
plainly  appear  to  be  or  to  have  been  crossed  as  aforesaid,  or  to 
nave  been  obliterated,  added  to  or  altered  as  aforesaid,  shall  not 
be  in  any  way  responsible  or  incur  any  liability,  nor  shall  such 
payment  be  questioned  by  reason  of  such  check  having  been  so 
crossed  as  aforesaid,  or  having  been  so  obliterated,  added  to  or 
altered  as  aforesaid,  and  of  his  havinv  paid  the  same  to  a  person 
other  than  a  banker,  or  other  than  the  banker  with  whose  name 
such  check  or  draft  shall  have  been  so  crossed,  unless  such 
banker  shall  have  acted  maid  fide,  or  been  guilty  of  uegL'gence  in 
80  paying  such  check. 

V.  In  the  construction  of  this  act  the  word  ''banker"  shall 
include  any  person  or  persons,  or  corporation,  or  joint  stock  com- 
pany acting  as  a  banker  or  bankers. 


38&24yict 
c.  111. 

The  ditties  on 
foroign  promJs- 


[23  &  24  Vict.  c.  111.] 

An  Act  for  granting  to  Her  Majesty  certain  Duties  of 
Stamps,  and  to  ame?id  the  Laws  relating  to  the  Stamp 
Duties.  [28th  August,  I860.] 

V.  The  duties  by  this  act  granted  on  promissory  notes  made  or 
purporting  to  be  made  out  of  the  United  Kingdom  shall  be 
denoted  by  adhesive  stamps,  to  be  provided  by  the  commissioners 
of  inland  revenue  for  the  purpose,  or  by  any  stamps  of  sufficient 


■pix    vim  a>psi*«  •■*   «i  >•    ipT^if^ 
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amount  which  ahall  have  been  provided  for  denoting  the  duties  on     2>  &  n7*°^ 
bills  of  exchange  made  out  of  the  United  Kingdom ;  and  the  pro-  ^     • 

per  adhesive  stamp  for  denoting  the  duty  on  any  such  note  shall  sory  notes  to  be 
be  affixed  thereon,  and  be  cancelled  at  the  same  time  and  times,  Jeaiv^tMaiw." 
and  in  like  manner,  as  is  provided  by  the  fifth  section  of  an  act 
nassed  in  the  seventeenth  and  eis;hteenth  years  of  her  present 
Majesty,  chapter  eighty-three,  and  the  twelfth  section  of  an  act 
passed  m  the  present  session,  chapter  fifteen,  in  the  case  of  bills  of 
exchange  therein  respectively  mentioned,  and  under  the  like  penal- 
ties respectively  for  any  neglect  thereof;  and  the  said  respective 
sections  shall  l>e  read  as  if  the  same  were  inserted  in  this  act 
expressly  in  reference  to  the  promissory  notes  aforesaid,  and  the 
duties  by  this  act  granted  thereon,  as  well  as  to  the  bills  of 
exchange  therein  respectively  mentioned. 

XVII.  No  draft,  or  order,  writing  or  document  for  the  payment  Certain  ordera  on 
or  for  entitling  any  person  to  the  payment  by  or  through  any  JJ{!£^tS*more* 
banker  or  person  acting  as  a  banker  of  any  sum  of  money,  such  than  a  penny 
draft,  order,  writing  or  document  being  sent  or  delivered  by  the  stamp. 
person  making  or  giving  the  same  to  the  banker  or  person  acting 

as  a  banker  by  or  through  whom  the  payment  is  to  be  made,  and 
not  to  the  person  to  whom  such  payment  is  to  be  made  or  to  any 
person  on  his  behalf,  shall  be  chargeable  or  be  deemed  to  have 
been  chargeable  with  any  higher  stamp  duty  than  one  penny, 
notwithstanding  the  said  payment  shall  be  or  have  been  tnereby 
directed  to  be  made  at  any  time  after  the  date  thereof,  which 
duty  of  one  penny  may  be  denoted  by  an  adhesive  stamp,  to  be 
cancelled  as  in  the  case  of  a  draft  or  order  on  demand. 

XVIII.  Where  any  draft  or  order  for  the  payment  of  money  by  Banken  may 
any  banker  or  person  acting  as  a  banker,  chargeable  with  the  draAaororden 
stamp  duty  of  one  penny,  shall  come  to  the  hands  of  such  person  dimwn  on  them. 
unstampea,  it  shall  be  lawful  for  him  to  affix  thereto  the  neces- 
sary adhesive  stamp,  and  to  cancel  the  same  in  manner  by  law 

required,  and  upon  so  doing  to  make  the  payment  thereby  directed, 
and  to  charee  the  duty  in  account  against  the  person  who  ought 
to  have  paid  the  same,  or  to  deduct  such  duty  from  the  sum  so 
directed  to  be  paid  :  and  such  draft  or  onier  shall,  so  for  as  relates 
to  the  stamp  duty  chargeable  thereon,  be  good  and  valid ;  but  this 
shall  not  relieve  any  person  from  the  liability  to  the  penalty  he  may 
have  incurred  by  issuing  the  said  draft  or  order  unstampea. 

XIX.  Whereas  by  the  eighteenth  section  of  the  act  passed  in  Sect  is  of  £5 
the  fifty-fifth  year  of  the  reign  of  King  George  the  Third,  chapter  ^•,J,^^  ^*t» 

t*'jj''i.i.      n®.!.       .®        r®       .  \       *^        prohibiting  the 

one  hundred  and  eighty-four,  the  issumg  of  promissory  notes  pay-  laguing  of  banken* 
able  to  bearer  on  oemand  with  printed  dates  therein  is  prohibited,  notes  with  primed 
and  such  prohibition  is  an  unnecessary  restriction  :  Be  it  enacted,  ^^'  replied. 
that  the  said  section  of  the  said  last-mentioned  act  shall  be  and  is 
hereby  repealed :  Provided  always,  that,  notwithstanding  anything  Draft  on  banken 
in  any  act  of  parliament  contained  to  the  contrary,  it  shall  be  SThT"^*^?^^' 
lawful  for  any  person  to  draw  upon  his  banker,  who  shall  bona  fide         i^^  >^  • 
hold  money  to  or  for  his  use,  any  draft  or  order  for  the  payment, 
to  the  bearer  or  to  order  on  demand,  of  any  sum  of  money  less 
than  twenty  shillings. 
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26  &  27  Vict 
C.105. 

17  Geo.  8,  c.  80, 
&c.,  restraining 
negotiation  in 
England  of  notea 
and  bills  for  a 
limited  sum, 
and  McL  17  and 
Bchodales  (C) 
and(D.)of  8&9 
Vict  c  88,  re- 
straining nego- 
tiation in  Scotland 
of  like  notes,  &c. 
repealed. 


Term  of  act 


[26  &  27  Vict.  c.  105.] 

An  Act  to  remove  certain  Restrictions  on  the  Negotiation 
of  Promissory  Notes  and  Bills  of  Exchange  under  a 
limited  Sum.  [28th  July,  1863.] 

1.  From  and  after  the  pasBiDg  of  this  act,  the  act  passed  in  the 
seventeenth  year  of  the  reign  of  King  Geoa^  the  Third,  chapter 
thirty,  and  so  much  and  sach  part  and  parts  of  any  other  act  or 
acts  as  continue  or  reyive  the  said  act,  or  as  prohibit  or  restrain 
or  impose  any  penalty  for  or  on  account  of  the  publishing,  ottering 
or  negotiating  in  England  of  any  promissory  or  other  note,  noC 
being  a  note  payable  to  beargr  on  depaand,fbill  of  exchange.  Araft 
or  uiiilertaluilg  lU  Wfillllg,  JjUln J  nc^haole  or  transferable,  tor 
the  payment  of  twenty  shillings  or  above  that  sum  and  less  than 
five  pounds,  or  on  which  twenty  shillings,  or  above  that  sum  and 
less  toan  five  pounds,  shall  remoin  undischarged,  made,  drawn  or 
indorsed  in  any  other  manner  than  as  directoi  by  the  said  act  of 
the  seventeenth  year  aforesaid,  and  also  the  seventeenth  section 
and  schedules  (Cf.)  and  (D.)  of  an  act  parsed  in  the  eighth  and 
ninth  years  of  her  Majesty's  reign,  chapter  thirty-eight,  requiring 
or  directing  that  all  such  notes,  bills,  drafts  or  undertakings  as 
aforesaid  which  shall  be  issued  in  Scotland  shall  be  made,  drawn, 
or  indorsed  according  to  the  forms  contained  in  the  said  schedules 
respectively,  shall  be  and  the  same  is  and  are  hereby  repealed. 

2.  This  act  shall  continue  in  force  for  three  years,  and  until  the 
end  of  the  then  next  ensuing  session  of  parliament. 

[Now  cmtinued  ^  82  A-  83  Viet.  e.  85,  till  28M  <^  July,  1870, 
and  then  next  Session  of  Parliament,] 


28  ft  S9  yici. 
c86. 


[28,&29  Vict.  c.  86.] 

An  Act  to  amend  the  Law  of  Partnership, 

[5th  July,  1865.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  ^tnership: 

Be  it  therefore  enacted  by  the  Queen's  most  excelknt  Majesty,  by 

and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows: 

The  advance  of  1.  The  advance  of  money  by  way  of  loan  to  a  person  engaged 

toreroiveaThSe*  ^^  «^<^"t  to  engage  in  any  trade  or  undertaking  upon  a  contract  in 
ofprofltonotto      Writing  with  such  person  that  the  lender  shall  receive  a  rate  of 

interest  varying  with  the  pro6ts,  or  shall  receive  a  share  of  the 
profits  arising  from  carrying  on  such  trade  or  undertaking,  shall 
not,  of  itself,  constitute  the  lender  a  partner  with  the  person  or  the 
persons  carrying  on  such  trade  or  undertaking,  or  render  him 
responsible  as  such. 


constitute  the 
lender  a  partner. 
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88  &  99  Vict 
c.  86. 

Th«  remanention 
of  agcnta,  kc  by 
share  of  profits 
not  to  moke  them 
partnen. 

Certain  annnl- 
tants  not  to  be 
deemed  partnen. 


2.  No  contract  for  the  remnneration  of  a  servant  or  agent  of 
any  person  engaged  in  any  trade  or  undertaking  by  a  share  of  the 
profits  of  sneh  trade  or  undertaking  shall,  of  itself,  render  such 
servant  or  agent  responsible  as  a  partner  therein  nor  give  him  the 
rights  of  a  partner. 

3.  No  person  being  the  widow  or  child  of  the  deceased  partner 
of  a  trader,  and  receiving  b^  way  of  annuity  a  portion  of  the 
profits  made  by  such  trader  in  his  business,  shall  by  reason  only 
of  such  receipt,  be  deemed  to  be  a  partner  of  or  to  be  subject  to  any 
liabilities  incurred  by  such  trader. 

4.  No  person  receiving  by  way  of  annuity  or  otherwise  a  portion  Receipt  of  profits 
of  the  profits  of  any  business,  in  consideration  of  the  sale  by  him  of  JJJSl^ol^Boodwm 
the  goodwill  of  such  business,  shall,  by  reason  only  of  such  receipt,  not  to  make  the 
be  deemed  to  be  a  partner  or  or  be  subject  to  the  liabilities  of  tne  '^^  ^  partner, 
person  carrying  on  such  business. 

5.  In  the  event  of  any  such  trader  as  aforesaid  being  adjudged  in  ca«e  of  bank- 
a  bankrupt,  or  taking  the  benefit  of  any  act  for  the  relief  of  JSJ^i^^k  IJ?^" 
insolvent  debtors,  or  entering  into  an  arrangement  to  pay  his  ere-  other  creditorh 
ditors  less  than  twenty  shillings  in  the  pound,  or  dying  in  insolvent 
circumstances,  the  lender  of  any  such  loan  as  aforesaid  shall  not 

be  entitled  to  recover  any  portion  of  his  principal,  or  of  the  profits 
or  interest  payable  in  respect  of  such  loan,  nor  shall  any  such 
vendor  of  a  goodwill  as  aforesaid  be  entitled  to  recover  any  soch 
profits  as  aforesaid,  until  the  claims  of  the  other  creditors  of  the 
said  trader  for  valuable  consideration  in  money  or  money's  worth 
have  been  satisfied. 

6.  In  the  construction  of  this  act  the  word  '' person''  shall  intcoinretation of 
include  a  partnership  firm,  a  joint  stock  company,  and  a  cor- 
poration. 


penon. 


[32  &  33  Vict.  c.  71.] 

An  Act  to  consolidate  and  amend  the  Law  of  Bankruptcy. 

[9th  August,  1869.] 

1.  This  act  may  be  cited  as  '<  The  Bankruptcy  Act,  1860."  83  ft  as  vict. 

c.  71. 

2.  This  act  shall  not,  except  in  so  far  as  is  expressly  provided^  short  uue. 

apply  to  ScoUand  or  Ireland.  ^    „   ,.^  ^ 

*^*^  ^  Application  of 

3.  This  Act  shall  not  come  into  operation  until  the  first  day  of  "^ 
January,  one  thousand  eieht  hundred  and  seventy,  which  date  is  Commencement 
hereinafter  referred  to  as  the  commencement  of  this  act. 

4.  In  this  act,  if  not  inconsistent  with  the  context,  the  following  interpretation  of 
terms  have  the  meanings  hereinafter  respectively  assigned  to  them ;  ^^^^^°^  ^ 
that  is  to  say, 

''The  Court"  shall  mean  the  court  having  jurisdiction  in  bank-  ''Court:" 
ruptcy  as  by  this  act  provided : 

M  H  2 
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88  &  S8  Vict 
c71. 

"  Begistiar :" 

«Pi«cribod:" 

"Property:** 


"Debt:** 

**  Person :" 
«  Trader:** 


**The  registrar"  shall  mean  the  registrar  of  ''the  Coart"  as 
above  defined : 

''  Prescribed  "  shall  mean  prescribed  by  rules  of  coort  to  be  made 
as  in  this  act  provided : 

''Property"  shall  mean  and  include  money,  goods,  things  in 
action,  land,  and  every  description  of  property,  whether  real 
or  personal ;  also,  obhgations,  easements,  and  every  descrip- 
tion of  estate,  interest,  and  profit,  present  or  future,  vestra 
or  contingent,  arising  out  of  or  incident  to  property  as  above 
defined : 

''  Debt  provable  in  bankruptcy  "  shall  include  any  debt  or  lia- 
bility by  this  act  made  provable  in  bankruptcy : 

**  Person  "  snail  include  a  body  corporate : 

*'  Trader "  shall,  for  the  purposes  of  this  act,  mean  the  several 
persons  in  that  behalf  mentioned  in  the  first  schedule  to  this 
act  annexed. 


Exdtuion  of  5.  A  partnership,  association,  or  company  corporate,  or  registered 

Lot^'muSiS^      under  "  The  Companies  act,  1862,"  shall  not  be  adjuc^ed  buikrupt 

large  p«tn        pe.  y jjjg,.  ^jjjg  ^^^^ 


Petition  for  «d- 
judlcatlon  In 
iMQkruptQjr. 


6.  A  single  creditor,  or  two  or  more  creditors  if  the  debt  due 
to  such  single  creditor,  or  the  aggregate  amount  of  debts  due  to  such 
several  creditors,  from  any  debtor,  amount  to  a  sum  of  not  less  than 
fifty  pounds,  may  present  a  petition  to  the  court,  praying  that  the 
debtor  be  adjudged  a  bankrupt,  and  alleging  as  the  ground  for 
such  adjadication  any  one  or  more  of  the  following  acts  or  defaults, 
hereinafter  deemed  to  be  and  included  under  the  expression  ''  acts 
of  bankruptcy" : 

(1.)  That  the  debtor  has,  in  England  or  elsewhere,  made  a  con- 
veyance or  assignment  of  his  property  to  a  trustee  or 
trustees  for  the  benefit  of  his  creditors  generally : 
(2.)  That  the  debtor  has,  in  England  or  elsewhere,  made  a 
fraudulent  conveyance,  gift,  delivery,  or  transfer  of  bis 
property,  or  of  any  part  thereof: 
(3.)  That  the  debtor  has,  with  intent  to  defeat  or  delay  his  cre- 
ditors, done  any  of  the  following  things,  namely,  dejjarted 
out  of  England,  or  being  out  of  England  remained  out  of 
England,  or  being  a  trader  departed  from  hb  dwelling- 
hoDse,  or  otherwise  absented  himself,  or  begun  to  keep 
house,  or  sufiered  himself  to  be  outlawed : 
(4.)  That  the  debtor  has  filed  in  the  prescribed  manner  in  the 
court  a  declaration  admitting  his  inability  to  pay  his 
debts: 
(5.)  That  execution  issued  against  the  debtor  on  any  legal 
process  for  the  pnrpose  of  obtaining  payment  of  not  less 
than  fifty  pounds  has  in  the  case  of  a  trader  been  levied 
by  seizure  and  sale  of  his  goods : 
(6.)  That  the  creditor  presenting  the  petition  has  served  in  the 
prescribed  manner  on  the  debtor  a  debtor's  summons 
requiring  the  debtor  to  pay  a  sum  due,  of  an  amount  of 
not  less  than  fifty  pounds,  and  the  debtor  being  a  trader 
has  for  the  space  of  seven  days,  or  not  being  a  trader  has 
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for  the  space  of  three  weeks,  succeeding  the  service  of     82  &  ss  vict. 

such  sammonSy  neglected  to  pay  sach  sum^  or  to  secure  <^^^' 

or  compoond  for  the  same. 
But  no  person  shall  be  adjudged  a  bankrupt  on  any  of  the  above 
grounds  unless  the  act  of  bankruptcy  on  which  the  adjudication 
IS  grounded  has  occurred  within  six  months  before  the  presenta- 
tion of  the  petition  for  adjudication ;  moreover,  the  debt  of  the 
petitioning  creditor  must  be  a  liquidated  sum  due  at  law  or  in  equity, 
and  must  not  be  a  secured  debt,  unless  the  petitioner  state  in  his 
petition  that  he  will  be  ready  to  give  up  such  security  for  the 
beneiit  of  the  creditors  in  the  event  of  the  debtor  being  adjudicated 
a  bankrupt,  or  unless  the  petitioner  is  willing  to  give  an  estimate 
of  the  value  of  his  security,  in  which  latter  case  he  may  be 
admitted  as  a  petitioning  creditor  to  the  extent  of  the  balance  of 
the  debt  due  to  him  after  deducting  the  value  so  estimated,  but  he 
shall,  on  an  application  being  made  by  the  trustee  within  the 
prescribed  time  after  the  date  of  adjudication,  give  up  his  security 
to  such  trustee  for  the  benefit  of  the  creditors  upon  payment  of  sucn 
estimated  value. 

11.  The  bankruptcy  of  a  debtor  shall  be  deemed  to  have  relation  Definition  of 
back  to  and  to  commence  at  the  time  of  the  act  of  bankruptcy  commencement 
being  completed  on  which  the  order  is  made  adjudging  him  to  be  ®'  tanimptcy. 
bankrupt;   or  if  the  bankrupt  is  proved  to  have  committed  more 
acts  of  bankruptcy  than  one,  to  have  relation  back  to  and  to 
commence  at  the  time  of  the  first  of  the  acts  of  bankruptcy  that 
may  be  proved  to  have  been  committed  by  the  bankrupt  within 
twelve  months  next  preceding  the  order  of  adjudication  ;  but  the 
bankruptcy  shall  not  relate  to  any  prior  act  of  bankruptcy,  unless 
it  be  that  at  the  time  of  committing  such  prior  act  the  bankrupt 
was  indebted  to  some  creditor  or  creditors  in  a  sum  or  sums 
sufficient  to  support  a  petition  in  bankruptcy,  and  unless  such 
debt  or  debts  are  still  remaining  due  at  the  time  of  the  adjudi- 
cation. 

15.  The  property  of  the  bankrupt  divisible  amongst  his  creditors,  Detcriptiou  of 
and  in  this  act  referred  to  as  the  property  of  the  bankrupt,  shall  not  ^'^y^P'i.'^ 
comprise  the  following  particulars :  i^ongst  cnditon. 

(l.^  Property  held  oy  the  bankrupt  on  trust  for  any  other  person : 
(2.)  The  tools  (if  any)  of  his  trade,  and  the  necessary  wearing 
apparel  and  beading  of  himself,  his  wife  and  children,  to 
a  value,  inclusive  of  tools  and  apparel  and  bedding,  not 
exceeding  twenty  pounds  in  the  whole. 

But  it  shall  comprise  the  following  particulars: 
(3.)  All  such  property  as  may  belong  to  or  be  vested  in  the 
bankrupt  at  the  commencement  of  the  bankruptcy,  or  may 
be  acquired  by  or  devolve  on  him  during  its  continuance: 
(4.)  The  capacity  to  exercise  and  to  take  proceedings  for  exer- 
cising all  such  powers  in  or  over  or  in  respect  of  property 
as  miffht  have  been  exercised  by  the  bankrupt  for  his  own 
benefit  at  the  commencement  of  his  bankruptcy  or  during 
its  continuance^  except  the  right  of  nomination  to  a  vacant 
ecclesiastical  benefice : 
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n  b  n  vicL 

c71. 


Deicriptloa  of 
debts  prorabto  in 
bADkruptcy. 


(5.)  All  goods  and  chattels  being,  at  the  commeacement  of  the 
bankruptcy,  in  the  possession,  order  or  di^Kwition,  of  the 
bankrupt,  being  a  trader,  by  the  consent  and  permission 
of  the  true  owner,  of  which  goods  and  chattels  the  bank- 
rupt is  reputed  owner,  or  of  which  he  has  taken  unon 
himself  the  sale  or  disposition  as  owner;  provided  tnat 
things  in  action,  other  than  debts  due  to  him  in  the  course 
of  his  trade  or  business,  shall  not  be  deemed  goods  and 
chattels  within  the  meaning  of  this  clause. 

31.  Demands  in  the  nature  of  unliquidated  damages  arising 
otherwise  than  by  reason  of  a  contract  or  promise  shall  not  be 
provable  in  bankruptcy,  and  no  person  having  notice  of  any  act 
of  bankruptcy  available  for  adjudication  asainst  the  bankrupt  shalf 
prove  for  any  debt  or  liability  contracted  by  the  bankrupt  sub- 
sequently to  the  date  of  his  so  having  notice. 

Save  as  aforesaid,  all  debts  and  liabilities,  present  or  future, 
certain  or  contingent,  to  which  the  bankrupt  is  subject,  at  the  date 
of  the  order  of  adjudication,  or  to  which  he  may  become  subject 
during  the  con  tin  nance  of  the  bankruptcy  by  reason  of  any  obliga- 
tion incurred  previously  to  the  date  of  the  order  of  adjudication, 
shall  be  deemed  to  be  debts  provable  in  bankruptcy,  and  may  be 
proved  in  the  prescribed  manner  before  the  trustee  in  the  bank- 
ruptcy. 

Interact  on  dobta.       S6.  Interest  on  any  debt  provable  in  bankruptcy  may  be  allowed 

by  the  trustee  under  the  same  circumstances  in  which  interest 
would  have  been  allowable  by  ajuryif  an  action  had  been  brought 
for  such  debt 

Proof  {n  respect  of      S7.  If  &ny  bankrupt  is  at  the  date  of  the  order  of  adjudication 
distinct  oontxBcts.  Hable  in  respect  of  distinct  contracts  as  member  of  two  or  more 

distinct  firms,  or  as  a  sole  contractor,  and  also  as  member  of  a 
firm,  the  circumstance  that  such  firms  are  in  whole  or  in  part 
composed  of  the  same  individuals,  or  that  the  sole  contractor  is 
also  one  of  the  joint  contractors,  shall  not  prevent  proof  in  respect 
of  such  contracts,  against  the  properties  respectively  liable  upon  such 
contracts. 


Set-ofl. 


89.  Where  there  have  been  mutual  credits,  mutual  debts,  or 
other  mutual  dealings  between  the  bankrupt  and  any  other  person 
proving  or  claiming  to  prove  a  debt  under  his  bankruptcy,  an 
account  shall  be  taken  of  what  is  due  from  the  one  party  to  the 
other  in  respect  of  such  mutual  dealings,  and  the  sum  aue  from  the 
one  party  shall  be  set  ofi^  against  any  sum  due  from  the  other  party, 
and  the  balance  of  such  account,  and  no  more,  shall  be  claimed  or 
paid  on  either  side  respectively ;  but  a  person  shall  not  be  entitled 
under  this  section  to  claim  the  benefit  of  any  set-ofiF  against  the 
property  of  a  bankrupt  in  any  case  where  he  had  at  the  time  of 
givmff  credit  to  the  bankrupt  notice  of  an  act  of  bankruptcj  com- 
mitted by  such  bankrupt  and  available  against  him  for  adyudication. 
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49.  Ao  order  of  diaeharge  shall  not  release  the  bankrupt  from      83  &  83  yict. 
any  debt  or  liability  incurred  by  means  of  any  fraud  or  breach  of  *^^^' 

trusty  nor  from  any  debt  or  liability  whereof  be  has  obtained  Effect  of  order  of 
forbearance  by  any  fraud,  but  it  shall  release  the  bankrupt  from  all  d^'^ciiArge. 
other  debts  provable  under  the  bankruptoy,  with  the  exception  of — 

(1.)  Debts  due  to  the  Crown: 

(2.)  Debts  with  which  the  bankrupt  stands  charged  at  the 
suit  of  the  Crown  or  of  any  person  for  any  offence  against 
a  statute  relating  to  any  branch  of  the  public  revenue,  or 
at  the  suit  of  the  sheriff  or  other  public  officer  on  a  bail 
bond  entered  into  for  the  appearance  of  any  person  pro- 
secuted for  any  such  offence : 

And  he  shall  not  be  discharged  from  such  excepted  debts  unless  the 
commissioners  of  the  treasury  certify  in  writing  their  consent  to 
his  being  discharged  therefrom. 

An  oraer  of  discharge  shall  be  sufficient  evidence  of  the  bank- 
ruptcy, and  of  the  validity  of  the  proceedings  thereon,  and  in  any 
proceedings  that  may  be  instituted  against  a  bankrupt  who  has 
obtained  an  order  of  discharge  in  respect  of  any  debt  from  which 
he  is  released  by  such  order,  the  bankrupt  may  plead  that  the 
cause  of  action  occurred  before  his  discharge,  and  may  give  this 
act  and  the  special  matter  in  evidence. 

60.  The  order  of  discharge  shall  not  release  any  person  who,  at  Ezccptfon  of 
the  date  of  the  order  of  adjudication,  was  a  partner  with  the  bank-  ^^^^  debtors. 
nipt,  or  was  jointly  bound  or  had  made  any  joint  contract  with  him. 

92.  Every  conveyance  or  transfer  of  property,  or  charge  thereon  AToidancoof 
made,  every  payment  made,  every  obligation  incurred,  and  every  fraudulent  prc- 

1*udicial  proceeding  taken  or  suffered  by  any  person  unable  to  pay  ®'^'*^ 
lis  debts  as  they  become  due  from  his  own  monies,  in  favour  of  any 
creditor,  or  any  person  in  trust  for  any  creditor,  with  a  view  of 
giving  such  creditor  a  preference  over  the  other  creditors,  shall, 
if  the  person  making,  talcing,  paying,  or  suffering  the  same  become 
bankrupt  within  three  months  after  the  date  of  making,  taking, 
paying,  or  suffering  the  same,  be  deemed  fraudulent  and  void  as 
against  the  trustee  of  the  bankrupt  appointed  under  this  act;  but 
this  section  shall  not  affect  the  nghts  of  a  purchaser,  payee,  or 
incumbrancer  in  good  faith  and  for  valuable  consideration. 

94.  Nothing  in  this  act  contained  shall  render  invalid, —  Protection  of 

(1.)  Any  payment  made  in  good  fiaith  and  for  value  received  to  tions  with  bank- 
any  bankrupt  before  the  date  of  the  order  of  adjudication  rupt. 
by  a  person  not  having  at  the  time  of  such  payment  notice 
of  any  act  of  bankruptcy  committed  by  the  bankrupt,  and 
available  against  him  for  adjudication : 

(2.)  Any  payment  or  delivery  of  money  or  goods  belonging  to  a 
bankrupt,  made  to  such  bankrupt  by  a  depository  of  such 
money  or  goods  before  the  date  of  the  order  of  adjudica- 
tion, who  had  not  at  the  time  of  such  payment  or  delivery 
notice  of  any  act  of  bankruptcy  committed  by  the  bank- 
rupt, and  available  against  him  for  adjudication : 
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(3.)  Any  contract  or  dealing  with  an^  bankrupt,  made  in  good 
faiUi  and  for  valuable  coneideration,  before  the  date  of  the 
order  of  adjudication,  by  a  person  not  having,  at  the  time 
of  making  such  contract  or  dealing,  notice  of  any  act  of 
bankruptcy  committed  by  the  bankrupt,  and  available 
against  him  for  adjudication. 

100.  Any  creditor  whose  debt  is  sufficient  to  entitle  him  to 
present  a  bankruptcy  petition  against  all  the  partners  of  a  firm  may 
present  such  petition  against  any  one  or  more  partners  of  such  firm 
without  including  the  others. 

107.  Any  petition  or  copy  of  a  petition  in  bankruptcy,  anjr  order 
or  copy  of'  an  order  made  by  any  court  having  jurisdiction  in 
bankruptcy,  any  certificate  or  copy  of  a  certificate  made  by  any 
court  having  jurisdiction  in  bankruptcy,  any  deed  or  copy  of  a  deed 
of  arrangement  in  bankruptcy,  and  any  other  instrument  or  copy 
of  an  instrument,  affidavit,  or  document  made  or  used  in  the  course 
of  any  bankruptcy  proceedings,  or  other  proceedings  had  under  this 
act,  may,  if  any  such  instrument  as  aforesaid  or  copy  of  an  instru- 
ment appears  to  be  sealed  with  the  seal  of  any  court  having  juris- 
diction, or  purports  to  be  signed  by  any  judge  having  jurisdiction 
in  bankruptcy  under  this  act,  be  receivable  in  evidence  in  all  legal 
proceedings  whatever. 

112.  Where  a  bankrupt  is  a  contractor  in  respect  of  any  contract 
jointly  with  any  other  person  or  persons,  such  person  or  persons 
may  sue  or  be  sued  in  respect  of  such  contract^  without  the  joinder 
of  the  bankrupt. 

118.  No  person,  not  being  a  trader,  shall  be  adjudged  a  bankrupt 
in  respect  of  a  debt  contracted  before  the  date  of  the  passing  of  tne 
Bankruptcy  Act,  1861. 
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[Sboald  the  Index  be  foond  defectlre  In  any  part,  the  reader  Is  referred  to  the  full 

Analytical  Table  of  Contents  prefixed.] 


A. 

ABODE, 

of  payee  of  bills  under  51.,  88. 

formerly  must  in  some  cases  have  been  stated,  83. 

ACCEPTANCE, 

what  it  is,  1,  184. 

what  it  admits,  199,  465. 

effects  of,  3.  * 

by  partners,  41,  45,  46,  47. 

cross  acceptances,  125,  448—454. 

by  one  of  several,  not  partners,  186. 

liability  of  drawee  before  acceptance,  184. 

cannot  be  two  several  acceptances  of  the  same  bill,  186,  195, 

before  bill  filled  uu,  187. 

oral,  not  before  bill  in  existence,  188. 

after  bill  is  due,  189. 

after  previous  refusal  to  accept,  189. 

of  inland  bills,  must  be  in  writing  on  the  bill,  189. 

what  will  be  such  acceptance,  189. 

is  irrevocable,  191. 

of  foreign  bills,  190,  191,  394. 

promise  to  pay,  190. 

to  whom  it  may  be  made,  190. 

Sromise  to  accept,  190. 
etention  of  the  bill,  191. 
destruction  of  it,  191. 

what  engagement  the  holder  may  require  of  acceptor,  192. 
proper  conduct  for  holder  to  pursue  in  case  of  qualified  acceptance, 

192. 
cendition  may  be  contained  in  a  collateral  contemporaneous  writing, 

98,  193. 
but  a  verbal  contemporaneous  condition  not  admissible,  99, 198, 
nor  a  written  one  against  innocent  indorsee,  193. 
condition  must  be  set  out  in  pleading,  though  performed,  194. 
partial  or  varying  acceptance,  what,  194. 
payable  at  a  particular  place,  194. 
acceptance  inchoate  ana  revocable  till  delivery,  195. 
liability  of  acceptor,  196. 
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ACCEPTANCE— roR/in«e<2. 
how  discharged,  196. 

hy  waiver,  196. 

hy  express  renunciation,  197. 

hy  cancellation,  195, 196. 

by  taking  other  security,  198. 

in  case  of  joint  acceptors,  by  taking  security  from  one,  198. 

pleading,  199. 
presentment  for  acceptance,  180 — 18S. 
release  of  acceptor,  237,  246. 
release  hy  or  to  one  of  several,  288. 

how  far  covenant  not  to  sue  will  operate  as  release,  238,  246. 
agreement  not  to  sue,  247. 
effect  of  release  may  be  restrained  by  the  terms  of  the  instrument, 

238,  246. 
admits  drawer's  handwriting,  199. 
and  authority  of  agent  to  draw,  33,  200. 
where  drawee  cannot  dispute  bis  acceptance,  200. 
by  agent.    See  Jgent, 
by  executor.    See  Executor. 
by  partner.    See  Partner. 
by  mfaut.    See  If^ant. 
by  married  women.    See  Married  fVoman. 
by  corporation.    See  Corporation, 

ACCEPTANCE  SUPRA  PROTEST, 
mode  of  accepting  supra  protest,  261. 
who  may  so  accept,  262. 

whether  there  may  be  several  acceptors  supra  protest,  262. 
conduct  for  holder  to  pursue  who  takes  an  acceptance  supra  protest, 

262. 
presentment  for  payment  to  the  drawee  still  necessary,  262. 
liability  of  acceptor  supra  protest,  2d3. 
against  what  parties  acceptor  supra  protest  acquires  a  right  of 

action,  265. 

ACCOMMODATION  BILL, 
what  it  is,  129. 

what  it  is  in  common  language,  404. 
what  it  is  in  strictness,  404. 
when  an  accommodation  acceptor  can  recover  costs  of  an  action 

brought  against  him,  404. 
when  a  defence  that  a  bill  was  drawn  for  aocommodadoD,  121,  129. 
who  is  principal  on,  243. 

drawer  of,  not  entitled  to  notice  of  dishonour,  292,  298. 
drawer  discharged  by  indulgence  to  the  acceptor,  243. 
payment  supra  protest,  267. 

proof  of,  in  bankruptcy,  448, 454. 

in  the  hands  of  an  indorsee  for  value,  454. 

may  be  indorsed  by  bankrupt  after  bankruptcy,  464. 
operation  of  Statute  of  Limitations  as  to,  342. 

ACCOUNT, 

direction  to  place  to,  88. 

mutual,  when  not  barred  by  the  Statute  of  Limitations,  348. 

ACCOUNT  STATED, 

when  a  bill  or  note  evidence  under,  435. 
within  Statute  of  Limitations,  848. 
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ACTION  ON  A  BILL  OR  NOTE, 
who  may  bring,  2,  402. 

suing  in  the  name  of  another,  2,  note  (e),  403. 
judgment  against  two  parties,  403. 
joining  counts,  57,  403,  414. 
of  assumpsit,  418. 

when  a  corporation  can  sue  or  be  sued  in  assumpsit,  68. 
action  of  debt,  417. 

between  what  parties  an  action  of  debt  will  lie,  417. 
proceedings  for  costs,  404. 
when  the  old  action  of  debt  could  be  brought  on  a  note  payable  by 

instalments,  417. 
once  doubtful  whether  it  would  lie  where  no  consideration  appears 

on  the  face  of  the  instrument,  417,  note  (i). 
against  what  parties  actions  may  be  brought,  403. 
party  liable  in  two  capacities,  403. 
how  hr  extinguishment  of  the  right  of  action  as  to  one  party  will 

be  a  defence  to  others,  403. 
proceedings  in  an  action  for  costs,  404, 
affidavit  to  hold  to  bail,  405. 
character  of  defendant,  406. 
of  plaintiff,  407. 

description  of  defendant  by  initials,  407. 
statement  of  consideration,  407. 
trover  or  detinue  for  a  bill,  404b 
who  may  sue  in  trover,  405. 
amount  of  verdict,  405. 
effect  of  judgment  in  an  action  of  trover  in  changing  the  property 

in  a  bill,  405. 
relief  in  equity,  405,  414. 
statement  of  indorsements,  405. 
venue,  410. 

when  the  Court  will  change  it,  410. 
inspection  of  bill,  335,  410. 
particulars  of  demand,  410. 

staying  proceedings,  in  what  cases,  and  on  what  terms,  411. 
setting  aside  plea,  412. 
interest,  802,  412. 
re  exchange,  412. 
damages,  412. 

ACTS  OF  BANKRUPTCY.     See  Baaknq>tcy. 

ADDRESS, 

too  general  or  indistinct,  297,  note  (A). 

ADMIN ISTR ATOR.    See  Executor. 

ADMISSIONS, 

by  acceptance,  199. 

ADVICE, 

payment  of  bill  as  per  advice,  88. 

AFFIDAVIT, 

to  hold  to  bail,  405. 

of  illegality  of  consideration,  in  order  to  set  aside  judjgment,  144. 

of  absence  of  consideration,  412. 

under  Bill  of  Exchange  Act,  408,  409. 
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AFTERDUE  BILL,  167—169,  368. 

AGENT, 

title  of,  164. 

who  may  be,  31. 

may  make  a  valid  contract  for  his  principal,  though  incompetent  to 
bind  himself,  81. 

distinction  between  a  special  and  general  agent,  81. 

actual  and  ostensible,  81. 

how  appointed,  so  as  to  bind  his  principal  on  a  negotiable  instru- 
ment, 81. 

whether  a  general  authority  to  transact  business  confers  such  power 
82. 

how  a  special  authority  to  accept  or  indorse  is  to  be  construed,  82. 

when  authority  will  be  implied,  ZZ, 

when  to  be  required,  Z5, 

procuration,  38. 

authority  to  draw  admitted  by  acceptance,  ZZ, 

authority  to  indorse,  not,  83. 
.  exceeding  his  authority,  can  in  no  case  convey  a  title  to  bill  over- 
due, 84. 

when  an  agent  will  be  personally  liable  on  his  signature,  Z^,  38. 

by  drawing  or  accepting  without  authority,  87,  88. 

how  he  may  avoid  personal  responsibility,  Z^,  88. 

cannot  delegate  his  authority,  Z^, 

cannot,  when  he  exceeds  his  authority,  convey  a  title  by  indorse- 
ment—may by  delivery,  84,  168. 

guilty  of  a  misdemeanor  if  he  fraudulently  negotiate  or  deposit  bills, 
40, 178. 

transfer  by  agent  in  case  of  restrictive  indorsement,  158. 

party  taking  acceptance  from  agent  may  require  production  of  his 
authority,  Zb. 

trover  against  transferee  of  agent,  84,  405. 

whether  in  any  case  a  holder  is  bound  to  acquiesce  in  acceptance  by 
an  agent,  Z5, 

how  agent's  authority  determined,  36. 

what  notice  should  be  given  of  revocation  of  agent's  authority,  86. 

liability  of  agent  to  his  principal,  40. 

cannot  be  discharged  by  parol  evidence,  87. 

rights  of  agent  against  third  parties,  and  liabilities  to,  86,  88. 

rights  of  principal  against  third  persons,  40. 

agent  purchasing  a  bill  for  a  foreign  principal,  162. 

when  agent's  fraud  binds  his  principal,  124. 

notice  of  illegality  to  an  agent,  124. 

AGREEMENT, 

various  sorts  of,  97. 
stamp  on,  29. 

controlling  operation  of  a  bill,  97. 
contemporaneous,  97. 
contemporaneous  but  collateral,  98. 
subsequent,  98. 

on  a  distinct  piece  of  paper,  98. 
must  be  read  when  on  the  note,  100. 
oral,  99. 

when  a  promissory  note  or  bill  is  evidence  of  an  agreement,  95. 
agreement  relating  to  bill  or  note,  when  and  between  what  parties 
it  may  operate,  98»  869. 
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AGREBMENT^conrtJitteif. 

agreement  delivered  as  an  escrow,  99* 

to  reneWf  100. 

not  necessary  to  aver  it  is  in  writing,  100. 

to  give  time  to  principal  discharges  sureties,  2S8,  248,  244,  246. 

not  to  sue,  effect  of,  246^  247. 

usurious,  806. 

to  accept,  188. 

effect  of  agreement  between  parties  to  a  bill,  98,  869. 

ALIEN, 

contracts  by  his  wife,  64. 

ALIEN  ENEMY, 

a  bill  draton  by  or  in  favour  of,  67. 

indorsed  by,  67. 

contract,  in  favour  of,  void,  67. 

ALLONGE, 
what,  150. 

ALTERATION  OF  A  BILL  OR  NOTE,  * 

effect  of,  at  common  law,  817. 
under  the  stamp  act,  819. 
where  an  alteration  will  not  vitiate,  819. 
where  the  alteration  is  before  bill  issued,  820. 
where  to  correct  a  mistake,  148,  821. 
where  it  extinguishes  the  debt,  321. 
renewal  of  altered  bill,  822. 
when  it  need  not  be  pleaded,  822. 
when  it  roust  be  pleaded,  823. 
requisites  of  plea,  323. 
burthen  of  proof,  328. 
intent  of  alteration  a  question  of  fact,  821. 
effect  of  alteration  and  erasures  appearing  on  the  face  of  the  bill, 

828. 
in  red  ink,  319,  note  (A). 

ALTERNATIVE, 

where  maker  of  note  liable  in  the,  94. 
where  payee  entitled  in  the,  94. 

AMBIGUOUS  INSTRUMENT,  89. 

AMENDMENT, 

at  the  trial,  488. 

ANNUITY, 

description  of  drafts  and  notes  in  the  memorial,  78,  note  («). 

APPENDIX. 

notaries'  fees  of  office,  472. 
statutes,  473  to  540. 

APPROPRIATION  OF  PAYMENTS,  225.    See  Payment. 
rateable,  227. 

ARREST, 

on  a  bill  or  note,  405. 
on  a  foreign  bill,  400. 
for  interest,  406. 
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ASSIGNEE.    See  Bankruptcy, 

ASSIGNMENT.     See  Indorsement  and  Delivery, 

ASSUMPSIT.    See^c^lM. 

ATTESTING  WITNESS. 

generally  unnecessary  now,  83. 

when  he  must  be  called,  43d. 

lunatic  or  dead,  433. 

out  of  jurisdiction,  433. 

blind,  433,  note  (m). 

attesting  on  back  of  bill,  433,  note  (m). 

ATTORNEY, 

has  a  day  to  communicate  notice  of  dishonour  to  his  client,  282. 
notice  of  dishonour  to,  not  sufficient,  288. 
when  personally  liable  on  a  bill.    See  Agent, 
infant  or  married  woman,  when  they  may  be,  31. 
the  partner  of  an  attorney  has  no  implied  authority  to  bind  his  co- 
partner by  bill  or  note,  45. 
*   note  in  payment  of  an  attorney's  bill,  144,  380. 

ATTORNEY,  POWER  OF. 

in  respect  of  bills,  how  construed,  82. 

whether  a  holder  is  bound  to  take  acceptance  under,  35. 

holder  may  require  its  production,  85. 

ATTORNEY,  WARRANT  OF, 

taking  warrant  of  attorney  not  a  satisfaction.  234. 
when  it  discharges  other  parties,  248. 
when  a  collateral  security,  234,  250. 

AU  BESOIN.    See  Need. 


B. 

BAIL, 

affidavit  to  hold  to  bail  on  a  bill  or  note,  405. 
in  error,  when  requisite,  418. 

BALANCE  OF  ACCOUNT, 
^  f        consideration  for  a  note,  126,  224. 

f^4fi^t%4</  P^'^^^^ft^^JP^'^'^'^^ — fluctuating.    See  Ftuctuating  Balance, 


BANKERS.    See  Check, 
branches  of  banks,  25. 
what  commission  they  may  take  on  discounts,  310. 
fraudulently  negotiating  or  depositing  bills,  39,  178. 
on  their  bankruptcy,  bills  deposited  with  them  do  n«t  pass  to  their 

assignees,  462. 
when  they  pass  by  reputed  ownership,  460,  461. 
discounting  bills,  &c.  under  suspicious  circumstances,  163. 
obligation  of,  to  pay  customer's  check,  18. 
bound  to  know  the  handwriting  of  a  customer,  333. 
paying  check  or  bill  before  due,  223. 
paying  a  forged,  altered,  or  cancelled  check,  230,  S33« 
when  money  paid  on  a  forged  bill  may  be  recovered  back.  230,  388. 
liable  to  loser,  if  they  discount  lost  bill  after  notice  of  loss,  168. 37  !• 
and  acquire  no  right  against  other  parties,  371. 
presentment  of  notes  at  bank  which  has  stopped  payment,  202. 
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ANKERS— conhfliitf</. 

presentment  of  a  b]]l  payable  at  a  banker's,  must  be  within  banking 

hours,  208. 
duty  of  bankers  to  make  a  memorandum  on  bills  paid  by  themi  172, 

229. 
not  responsible  for  genuineness  of  indorsement  on  check  payable  to 

order,  26. 
have  a  day  to  give  notice  to  customer  of  dishonour  of  his  bill,  282. 
how  they  should  charge  interest  on  checks,  Z06, 
checks  crossed  with  their  name,  21. 
joint  stock  banking  company,  71* 
their  lien.     See  Lien, 
no  new  banks  of  issue,  70. 

money  deposited  with  a  banker  is  money  lent,  49£,  note  (s). 
banks  of  not  more  than  ten  partners,  70. 
of  more,  70. 

BANKER'S  CASH  NOTES, 
what,  9,  208. 

when  a  legal  tender,  10.  • 

when  money  had  and  received  will  lie  for  them,  10. 
under  5L  no  longer  issuable,  70. 
when  they  will  be  payment,  though  they  turn  out  bad,  159,  160, 

224. 
may  now  be  taken  in  execution,  177. 
may  be  exempt  from  stamp  under  9  Geo.  4,  c.  23*  •  14, 112.    And 

see  Appendix, 
when  they  ought  to  be  presented  for  payment,  208,  209. 
effect  of  Statute  of  Limitations  on,  841,  note  (d), 

BANK  NOTES, 

what  they  are,  9,  208. 

are  considered  as  money,  9. 

pass  by  a  will  bequeathing  money,  9. 

may  be  the  subject  of  a  donatio  mortis  eautd,  176. 

may  be  taken  in  execution,  8,  9. 

when  a  good  tender,  10. 

when  money  had  and  received  will  lie  for  them,  10. 

cannot  now  be  issued  under  5/.,  70.   See  Appendix,  17  Geo.  8,  c.  SO, 

and  7  Geo.  4,  c.  6. 
property  accompanies  possession  of  them,  168. 
unless  taken  fraudulently,  164. 
exempt  from  stamp  duty,  112. 
country  bank  notes.    See  Bankers'  Cash  Notes, 
presentment  of  for  payment,  209. 

BANKING  COMPANY,    See  CorporaHcns  and  Companies, 

BANKRUPTCY, 

vesting  of  bankrupt's  property  in  the  trustee,  441. 

former  relation  of  the  fiat  or  petition,  441. 

present  relation,  442. 

protected  transactions,  442. 

notice  of  act  of  bankruptcy,  448. 

what  amounts  to,  448. 

bill  to  petitioning  creditor,  444. 

in  what  cases  the  holder  may  prove,  444.  * 
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BATUKKVPTCY—emUinued. 

proof  of  bill  or  note  payable  on  demandi  44i. 

bills  not  due,  444. 

bills  payable  after  notice,  44& 

lost  bill,  445. 

irregular  bill,  445. 

whether  bill  can  be  proved  against  a  man  not  party  to  it,  445. 

holder  may  and  must  elect  between  proof  and  action,  447. 

proof  on  accommodation  transactions,  448. 

proof  by  surety,  445. 

when  there  has  been  specific  exchange  of  securities,  448, 449. 

what  amounts  to  a  specific  exchange,  449. 

party  to  mutual  specific  exchange  of  paper  must  pay  his  own  paper 

before  he  can  prove,  449. 
mutual  accommodation  without  specific  exchange,  449. 
after  holder  has  proved,  no  further  proof,  450. 
cases  of  mutual  accommodation,  450. 
where  there  has  been  a  general  exchange,  450. 
proof  by  indorsee  of  accommodation  bill,  454. 
proof  of  interest,  455. 
of  expenses,  re -exchange,  &e.,  455. 
holder  cannot  prove  and  sue  for  same  demand,  447. 
but  may  prove  against  one  party  and  sue  another,  447. 
and  may  prove  for  one  demand  and  sue  for  another,  447. 
in  case  of  several  abjudications,  under  which  and  for  how  much 

holder  may  prove,  455. 
where  a  creditor  proves  and  holds  bills  or  notes  that  are  afterwards 

paid,  444. 
proof  against  joint  or  separate  estate,  456. 
where  creditor  holds  a  bill  as  security,  457. 
proof  of  notes  or  acceptances  bought  up,  457* 
acts  of  bankruptcy  io  respect  of  bills,  457. 
when  a  bill  is  a  good  petitioning  creditor's  debt,  457. 
substitution  of  other  petitioning  creditor's  debt,  442,  note  (d). 
date  of  bill,  459. 
what  transactions,  in  respect  of  bills,  will  constitute  a  trading  within 

the  bankrupt  laws,  459. 
when  a  bill  may  be  set  off.     See  Set-off  and  Mutual  Credit. 
whether  bills  in  the  hands  of  a  banker,  &c.,  who  fails,  pass  to  hit 

assignees,  462. 
whether  bills  may  be  the  subject  of  reputed  ownership,  460. 
bill  or  note  for  debt  barred  by  certificate,  465. 
after  bankruptcy  who  should  transfer,  174,  464. 
where  bankrupt  is  a  trustee,  464. 

in  what  cases  transfer  by  a  bankrupt  will  be  payment,  464. 
transfer  to  a  bankrupt,  465. 
discharge  of  insolvent  debtors,  467* 
fhiudulent  preference,  466. 
volunury  transfer,  467. 
discharge  of  insolvent  debtors,  467. 
acts  recently  in  force,  467. 
their  object  and  effect,  468. 

effect  of  discharge  of  one  of  two  makers  of  a  note,  469. 
description  of  bUl  in  schedule,  469. 
notice  to  creditor,  469. 
effect  of  discharge  on  other  parties,  470. 
bill  or  note  given  for  debt  from  which  insolvent  discharged,  470. 
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B  A  NKRUPTC  Y~eoii<ittii«<;. 

bill  or  note  g^iven  to  prevent  opposition,  470. 
vesting  order,  470. 
dormant  partner,  460. 
deposited  securities,  468. 

BANKRUPT  ACT.    See  Jpptndix. 

BARON  AND  FEME.    See  Married  Woman. 

BASTARD, 

note  given  to  indemnify  a  parish  from,  illegal,  187. 

BEARERy 

bill  or  note  payable  to,  transferable,  1,  82»  168. 

BEGINNING, 

right  of,  at  the  trial,  481. 

BELLMAN, 

delivery  of  letter  to,  insuflScient,  276. 

BETTER  SECURITY, 
protest  for,  257. 

BILL  BROKER, 

how  he  may  raise  nraney  on  bills,  ^5. 

BILLS  OF  EXCHANGE, 
history  of.    See  Prrfaee. 
what,  1. 

peculiar  qualities  of,  2. 
not  subjects  of  larceny  at  common  law,  8. 
are  so  by  stat.,  178. 
are  assignable,  2. 
inland  and  foreign,  889. 
sets  and  copies  of,  885. 

consideration  presumed  until  contrary  appears,  8. 
effect  of  drawing  or  indorsing  of,  8. 
accepting,  effect  of,  3. 
how  far  considered  goods  and  chattels,  8. 
may  be  taken  in  execution,  8,  177. 

or  under  an  extent,  4,  178. 
might  formerly  operate  as  wills  or  testamentary  instruments,  4. 
may  in  some  cases  be  a  declaration  of  trust,  4. 
on  what  to  be  written,  75, 
in  what  language,  75. 
may  be  written  in  pencil,  75.      • 
signature,  76. 

superscription  of  place  where  written,  76. 
date,  76. 

superscription  of  sum  payable,  77. 
time  of  payment,  78. 
request  to  pay,  79. 
description  of  payee,  79. 
bills  under  20j.,  88. 
under  5/.,  88. 
when  it  can  be  the  subject  of  a  donatio  mortis  catuA,  176. 
capacity  of  contracting  parties  to,  80  to  74. 
B.  N  N 
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BILLS  OF  EXCHANGE— con/ra««ii. 

no  one  liable  oq»  unleM  his  name  appean,  37. 

"  value  received/'  of  the  words,  84. 

direction  to  drawee,  79  to  86. 

request  to  pay,  79. 

the  words  "order"  or  "bearer,"  82. 

direction  to  place  to  account,  88. 

words  *'as  per  advice,"  &c.,  88. 

place  where  made  payable,  87. 

by  co-partnerships  or  corporations,*  67  to- 88. 

drawn  by  persons  in  official  situations,  71. 

given  to  them,  71. 

must  be  for  payment  of  a  certain  sum,  91. 

and  for  money  in  specie,  91. 

not  out  of  a  particular  fund,  95. 

must  not  be  drawn  on  a  contingency,  92,  93. 

operation  of  agreements  respecting,  97  to  100. 

formal  parts  of,  75  to  88. 

ambiguous,  conditional,  or  irregular,  89  to  96. 

irregular  bill  may  be  treated  as  agreement,  95. 

stamps  on,  101  to  117. 

consideration  of,  118  to  145. 

transfer  of,  147  to  179. 

presentment  for  acceptance,  180  to  183. 

acceptance,  184  to  200. 

presentment  for  payment,  201  to  217. 

payment  of,  218  to  230. 

satisfaction,  extinguishment  and  suspension  of  right  of  action,  231 

to  236. 
release  of,  237  to  239. 

principal  and  surety  in  relation  to,  240  to  254. 
protest  of,  and  noting,  255  to  260. 
acceptance,  iuf>ra  protest,  261  to  265. 
payment,  tupra  protest,  266  to  268. 
notice  of  dishonour,  269  to  301. 
interest  on,  302  to  316. 
alteration  of,  317  to  324. 
forgery  of,  325  to  335. 
Statute  of  Limitations  as  to  337  to  358. 
set-off  and  mutual  credit,  359  to  369. 
lost  bill  or  note,  370  to  377. 
bill  when  a  payment,  878  to  384. 
sets  and  copies  of  bill,  385  to  338. 
foreign  bills  and  law,  389  to  401. 
remedy  by  action  on,  402  to  415. 
pleadings  in  actions  on,  417  t»430. 
evidence,  4S1  to  439. 

bankruptcy  of  parties  to  bill  or  note,  440  to  467. 
insolvency,  466  to  470. 

BILLS  OF  EXCHANGE  ACT,  408. 

BILLS  OF  LADING, 

assignability  of,  2,  note  (s). 

BLANK, 

indorsement  in,  149,  163. 
indorsement  on  blank  paper,  165. 
acceptance  in,  187. 


I 
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BLANK  INDORSEMENT.    See  Tndonemeni. 

BLIND  MAN. 

note  by,  62,  note  (n). 

BONA  FIDE  HOLDER  FOR  VALUE, 
meaning  of,  121. 

BONA  NOTABILIA,  ^  ^^       /5  ^  .^    /^ 

bills  are,  64.  ^  //pT/r><^^  d^^-^^^*^   A 

BRANCH  BANKS,  ' 

how  far  considered  distinct,  25. 
notice  of  dishonour  through,  282. 

BURTHEN  OF  PROOF, 

in  case  of  alleged  holder  without  value,  122. 

in  case  of  holder  with  alleged  notice  of  illegality  or  fraud,  122. 

as  to  time  of  indorsement,  170. 

as  to  notice  of  dishonour,  283,  295,  notes  (c  and  d^, 

as  to  alteration  of  bill,  828. 

as  to  law  of  foreign  country,  400. 

in  cases  of  undue  influence,  61. 

C. 

CANCELLING. 

when  an  acceptance  may  be  cancelled,  195. 

an  indorsement,  154. 

payment  of  cancelled  check,  220. 

CAPIAS  AD  SATISFACIENDUM, 
effect  of,  284. 
of  discharge  under,  284. 

CERTIFICATE  IN  BANKRUPTCY, 
effect  of,  465. 

CHATTELS, 

to  what  purpose  biUs  and  notes  are,  8. 

CHECKS, 

what,  18,  209. 

within  BiUs  of  exchange  Act,  26. 
formerly  not  liable  to  stamp  duties,  14. 

except  when  circulated  more  than  fifteen  miles  from  place  of  pay- 
ment, 14. 
requisites  to  bring  them  within  the  exemption,  15. 
now  all  liable  to  penny  stamp,  16. 
consequences  of  drawing  improper  check  on  unstamped  paper,  16. 

penalty  on  banker  paying  the  same,  16. 
post-dating,  17. 

alteration  of  law  by  recent  statutes,  16,  17. 
amount  for  which  check  may  be  drawn,  17. 
obligation  of  banker  to  pay,  18. 
action  against  banker  for  not  paying,  18,  19. 
should  be  presented  the  day  after  it  is  issued,  19. 
general  rule  as  to  presentment  of,  19. 
between  holder  and  drawer,  19. 

Nn2 
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CHBCKS'^on^lfitt^dL 

between  holder  and  his  own  banker,  20. 

where  parties  do  not  live  in  same  place,  20. 

between  bolder  and  transferor  who  is  not  the  drawer,  20. 

what  amounts  to  an  engagement  by  drawee  to  pay  check,  21. 

transfer  of,  18. 

check  may  be  indorsed,  18. 

crossed  checks,  21. 

statute  as  to,  22. 

what  a  check  is  evidence  of,  23,  485,  486. 

when  check  evidence  of  payment,  28. 

when  it  amounts  to  payment,  28. 

when  it  may  be  taken  in  payment,  24. 

holder  of,  whether  assignee  of  a  chose  in  action,  24. 

drawer's  death,  effect  of,  24,  176. 

fraud  in  filling  up  checks,  24. 

when  several  must  join  in  drawing,  25. 

period  at  which  bankers  should  debit  customers  with,  25. 

are  not  protestable,  25. 

might  formerly  be  referred  to  Master  to  compute,  26. 

cannot  be  the  subject  of  a  donatio  mortiteauta,  176. 

right  to  cash  a  check,  26. 

overdue  check,  26. 

transfer  of,  169. 

if  banker  pays  check  before  due,  or  long  after  it  is  draWn,  to 

wrongful  owner,  it  is  his  own  loss,  169,  219,  220. 
if  lost,  action  will  not  lie  upon  it,  878. 
venue  in  action  on,  410. 
may  be  taken  in  execution,  26. 
check  drawn  payable  to  order.  26.  __ 

payment  by  banker  on  forged,  26.  yv€^ 

CHRISTMAS  DAY,  ^ 

considered  for  all  purposes  as  Sunday,  7  &  8  Geo.  4,  c.  15. .  206, 288. 

CHURCHWARDEN. 

note  given  by  or  to,  78. 

CIRCULAR  NOT£S,  98. 

CODICIL, 

when  a  bill  or  note  may  be,  4.    See  WiU. 

COHABITATION. 

past  illicit,  a  consideration  not  illegal,  but  insufficient  to  support  a 

note,  185. 
future,  an  illegal  consideration,  135. 

COLLATERAL  SECURITY,  249,  879. 
effect  of  memorandum,  488. 

COMMISSION, 

for  discounting  or  remitting  bill,  what  amount  may  be  taken,  808, 

809. 
what  will  be  usurious,  809. 

COMMISSION  OF  BANKRUPTCY.    See  Bankruptcy. 

COMMON  COUNTS.    See  Money  Counts. 
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C O  M  P A N I ES.    See  CorporationM  and  Companies. 

COMPOSITION  WITH  CREDITORS, 

note  secretly  g^veu  to  one  creditor  in  preference  to  others,  void,  132. 
though  given  by  a  third  person,  183. 

any  secret  additional  security  void,  though  for  the  same  sum,  133. 
compounding  creditor  cannot  split  his  demand,  188. 
when  he  must  refund  money  paid  on  bills  which  he  retains,  13i. 
composition  entered  into  by  holder  with  acceptor  discharges  other 
parties,  249. 

COMPROMISE  OF  A  CLAIM,  127. 

CONDITION, 

bill  or  note  cannot  be  made  payable  on,  92. 
parol  evidence  of  a  conditional  delivery,  99. 
conditional  indorsement,  153. 
conditional  acceptance,  193. 

CONFLICT  OF  LAWS,  391. 

CONSIDERATION, 
presumed,  3, 118. 

whether  a  transferee,  in  consideration  of  pre-existing  debt,  is  con- 
sidered a  holder  for  value  without  fresh  considerations,  39,  125. 
executory  in  an  action  by  a  corporation,  68. 
when  it  must  be  proved,  119. 
effect  of  new  rules  of  pleading,  121. 
gift  of  a  bill  or  note,  124. 
nature  of  the  consideration,  125. 

S re-existing  debt,  39, 125. 
uctuating  balance,  126. 
debt  of  third  person,  126. 
judgment  debt,  127* 

where  more  than  one  consideration  comes  in  question,  128. 
failure  of  consideration,  129. 
notice  of  its  absence,  129. 
notice  to  prove  not  necessary,  119,  note  (d), 
as  between  what  parties  its  absence  is  a  defence,  121. 
its  partial  failure,  130. 
fraudulent  considerations,  131. 
illegal,  135. 

notice  of  illegality,  123,  144. 
notice  to  an  agent,  124. 
immoral,  135. 
illegal  by  statute,  138. 
in  contravention  of  public  policy,  136. 
usurious,  138.    See  Usury. 
gaming,  138. 
horse-racing,  189. 

good  in  hands  of  innocent  indorsee,  185. 
new  security,  140. 
stock-jobbing,  140. 
sale  of  an  office,  142. 

stipulation  with  sheriff  for  ease  and  favour,  142. 
siffning  bankrupt's  certificate,  142. 
sale  of  spirituous  liquors,  143. 
attorney's  bill  not  delivered,  144. 
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CONSIDERATlON—cofi^MdL 
part  illegal,  144. 

when  can  be  taken  advantage  of  after  judgment  by  default,  144. 
when  the  Court  will  stay  proceedingrg  on  affidavit  of  absence  of  con- 
sideration, 412. 
renewed  bill  given  on  illegal  consideration,  when  void,  144. 
transferer  by  delivery  only  not  in  general  liable  on  the,  159. 

CONSOLIDATING  ACTIONS, 

on  bills  or  notes,  411. 

CONSTRUCTION, 

of  written  instruments,  274,  note  {h), 

CONTINGENCY.    See  Condition. 

CONTRACT, 

distinction  between  contracts  under  seal  and  not  under  seal,  2. 
bill  or  note  does  not  suspend  a  contract  undeir  seal,  8(iO. 
contrary  to  public  morals,  185,  893. 

CONTRIBUTION, 

between  sureties,  258. 

between  parties  jointly  liable,  8. 

CONVICTED  FELONS, 

when  cannot  acquire  title  to  bill,  67. 

CO-PARTNER  OR  CO-PLAINTIFF, 

bound  by  acts  of  his  companion,  46. 

COPIES  OF  BILLS,  887. 

CO-PLAINTIFFS, 

bound  by  misconduct  of  each  other,  46. 

COPY, 

of  notice  of  dishonour,  admissible  evidence,  without  notice  to  pro- 
duce, 277. 
of  protest  need  not  accompany  notice  of  dishonour,  258,  276. 

CORPORATIONS  AND  COMPANIES, 

corporations  can,  in  general,  contract  only  by  writing  under  their 

common  seal,  67. 
exceptions  to  the  rule,  68. 

must  have  special  authority  to  draw,  endorse  or  accept  bills,  68. 
corporation  carrying  on  public  works,  68. 
form  of  action,  68. 
effect  of  bank  acts,  69. 
do  not  apply  to  commercial  firms,  69. 
relaxed  by  the  7  Geo.  4,  c.  46 . .  Q9, 
privileges  of  the  Bank  of  England,  ^9^  70. 
when  a  corporation  can  sue  in  assumpsit,  68. 
when  it  can  be  sued  in  that  form  of  action,  68L 
members  of  joint-stock  banking  companies  may  sue  the  company 

and  be  sued  by  it,  71. 
liability  of  directors  on  bills  and  notes,  71. 
companies  completely  registered,  72. ' 
deed  is  notice,  72. 


J 


Index.  551 

COSTS, 

of  actions  brought  against  party  suingi  404'. 

when,  on  payment  of  debt  and  costs,  Court  will  stay  proceedings, 

411.  ^  ^ 

what  costs  must  be  paid,  411.         y   /9      ^^^-..^    C^    ^/^^  i^      \ 

proceedings  for  coste,  404.  Z^C^^^tf^-^^l^i        \      ^    L  *         * 

^^^yg^^jta^^.  ^UNTRY  BANK  NOTES,  10.    See  B«t*m'  Gi«A  mut.       ^  /yi^/fi  O    /^'  ^  yf^/O 

^*^1^>€0VENANT,  >/^tf 

^«^^  ^         not  to  sue,  2S8.  246.  *^  ^^7 

not  to  sue  within  a  limited  time,  238,  246. 

CREDITOR, 
]r^..f^^44€'^*^^'*^  taking  bills  of  third  person,  consequence  of,  380. 


l^^^£x^  agent  of,  taking  debtor's  bill,  S81. 

CROSS  BILLS  AND  ACCEPTANCES, 


if  bill  dishonoured,  what  he  must  prove,  882. 


when  mutually  considerations  for  each  other,  125. 
proof  in  bankruptcy  on,  44ft-— 450. 


CROSSED  CHECKS,  21. 

D. 

DAMAGES, 

what  recoverable,  412. 
in  trover,  405. 

DATE, 

not,  in  general,  essential,  76. 
printed  dates,  when  illegal,  77. 

.post-dating  a  bill,  so  as  to  evade  a  higher  duty,  77,  115. 
post-dating  check,  17. 
dates  of  bills  under  5/.,  83. 
alteration  of,  318. 
statement  of,  in  declaration,  76. 
amendment  of,  438. 
when  interest  runs  from,  303. 
evidence  of,  76,  459. 

DAYS, 

how  computed,  204. 

DAYS  OF  GRACE, 

how  many  allowed  in  foreign  countries,  205. 

in  this  country,  205. 

Sundays  and  holidays,  how  reckoned,  206. 

presentment  before  expiration  of,  206. 

on  what  bills  allowed,  206. 

on  notes  payable  by  instalments,  7. 

DEATH, 

indorsement  to  a  dead  man,  54. 

who  is  to  indorse  after,  54,  174. 

of  drawer  of  check,  24,  176. 

donatio  mortis  cautd,  175. 

presentment  for  acceptance  on  death  of  drawee,  183. . 

notice  of  dishonour  not  dispensed  with  by  death  of  drawee,  297. 

presentment  for  payment  on  drawee's  death,  203. 
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DEBT, 

a  pre-existing,  is  a  consideration,  89,  125. 

DEBT,  ACTION  OF,  417.    See  Jciion. 

DEED, 

of  company  completely  registered,  evidence,  72. 
taken  as  security,  how  far  it  is  an  extinguishment  of  liability  on  a 
bill,  286. 

DE  INJURIA, 

replication  superseded,  429. 

DELIVERY, 

by  executor  af^er  indorser's  death,  57i  174. 

necessary  to  perfect  indorsement,  151. 

to  perfect  acceptance,  195. 

transfer  by,  159. 

liability  of  party  transferring  by  delivery  without  indorsement, 

159—163. 
rights  of  transferee  by  delivery,  168,  339. 
warrants,  genuineness  of  signature,  162. 
unauthorized,  84. 
as  an  escrow,  99. 

DEMAND, 

particulars  of,  410. 

DEMAND,  BILL  OR  NOTE  PAYABLE  ON, 

what,  208. 

where  no  time  of  payment  is  specified,  bill  or  note  is  payable  on 

demand,  210. 
actual  demand  not  necessary  to  charge  acceptor  or  maker,  215, 444. 
from  what  time  the  Statute  of  Limitations  runs  on,  341. 
presentment  of,  207. 

proof  in  bankruptcy  of  bill  on  demand,  444. 
when  considered  overdue,  169,  207. 

DEMAND  OF  ACCEPTANCE.    See  Presentment  for  Acceptance, 

DEMAND  OF  PAYMENT.     Bee  Presentment  far  Payment, 

DEPOSIT, 

by  bill  broker,  S5. 

fraudulent,  by  agent,  40. 

by  restricted  indorsee,  156, 157. 

DEPOSITED  SECURITIES, 

with  acceptor  holder's  right  to,  468. 
with  third  persons,  464. 
to  a  guarantee,  464. 

DESTRUCTION.    See  Lou. 

DETINUE,  ACTION  OF, 
for  a  biU,  404. 

DIES, 

may  be  changed,  115. 

effect  of  stamping  with  superseded  dies,  115. 
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DIRECTION, 
to  drawee,  86. 

where  the  word  at  precedes,  86. 
of  a  letter  containing  notice  of  dishonour,  276. 

DIRECTORS, 

drawing  or  accepting  bills,  71. 

DISCHARGE, 

by  giving  time.     See  Principal  and  Surety. 
before  breach  of  contract,  231. 

what  conduct  of  the  holder  towards  the  surety  discharges  the  prin- 
cipal, 252. 
under  insolvent  act,  364,  467—470. 
by  bankruptcy,  440^ — 467. 

DISCOUNT. 

usury  on,  808. 

of  a  man's  own  acceptances,  whether  usury,  308. 

commission  for,  810. 

by  advancing  goods,  812. 

by  banker,  who  becomes  bankrupt,  462. 

by  giving  other  bills  in  exchange,  813. 

under  suspicious  circumstances,  168,  371* 

of  bills  at  very  long  dates,  809. 

usurious.    See  Usury, 

DISCOVERY.  BILL  OF, 

in  aid  of  action  or  defence  on  bill,  415. 
on  an  I  O  U,  29. 

DISHONOUR, 

by  non-acceptance.    See  Pretintmwt  for  Acceptance, 
by  non-payment.     See  Fretentment  for  Payment, 
notice  of.    See  Notice  of  Dishonour, 

DISTRESS, 

right  of,  not  suspended  by  bill  or  note,  880. 

DIVIDEND  WARRANTS,  165. 

DONATIO  MORTIS  CAUSA,  175. 
bond  may  be,  176. 
or  bank  note,  176. 
as  to  check,  24,  176. 
bill  or  note  of  band,  176. 
inclination  of  the  Courts  with  respect  to,  176. 

DORMANT  PARTNER,  49,  460,  and  see  Partner, 

DRAWEE, 

who  he  is,  1. 
direction  to,  86. 

DRAWER, 

who  he  is,  1. 

his  signature,  85. 

how  he  should  make  a  bill  payable  at  a  particular  place,  86»  2tl. 

DRAWING  BILL, 
effect  of.  3,  147)  151. 


' 
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DRUNKENNESS, 
partial  or  total,  62. 
note  made  in,  62. 
must  be  apecially  pleaded,  63. 

DURESS, 

makes  proof  of  consideration  necessary,  119. 


E. 

EARNEST, 

bill  or  note  is,  384. 

EAST  INDIA  BONDS,  165. 

EFFECTS, 

whetber  want  of,  in  tbe  drawee's  hands,  prevents  tbe  drawer  from 

being  discharged  by  indulgence  shown  to  the  drawee,  216,  243. 
want  of,  excuses  protest,  259. 
and  notice  of  dishonour,  292. 

will  not  avail  as  an  excuse  in  an  action  against  indorser,  298. 
nor  as  an  excuse  in  an  action  against  the  drawer,  where  there  is 

reasonable  ground  to  expect  payment,  294. 
whether  against  an  acceptor  without  effects  a  party  paying  nqtra 

protest  has  any  remedy,  267. 
when  acceptor  is  a  competent  witness  to  prove  absence  of  effects  in 

his  hanas,  432. 

ELECTION, 

to  prove  or  sue.     See  Bankruptcy. 
to  treat  fraud  as  fraud,  131. 

EMBEZZLEMENT  OF  BILLS, 
is  felony,  178. 

ENTRIES, 

by  deceased  persons  on  the  bill,  437. 

EQUITY,  COURT  OF, 

when  it  will  restrain  the  negotiation  of  a  bill,  or  order  it  to  be  de- 
livered up  to  be  cancelled,  170,  179. 
jurisdiction  in  case  of  lost  or  destroyed  bills,  375. 
when  will  restrain  action  on  bill,  414. 
bill  of  discovery  in,  in  aid  of  defence,  &c.,  29,  415. 

ERROR, 

bail  in,  when  necessary,  418. 

ESCROW, 

delivery  as,  99. 

ESTOPPEL, 

pleading,  430. 
on  a  married  woman,  64. 
on  an  infant,  61. 
by  acceptance,  430. 

doctrine  of,  its  applicability  to  negotiable  instruments  signed  in 
blank,  187»  note  (y). 
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EVIDENCE, 

right  to  begin,  431. 

splitting  plaintiff's  case,  4S2. 

where  bill  or  note  payable  at  a  particular  place,  21 1<'^213. 

competency  of  parties  to  the  iDstrument  as  witnesses  in  actions 

between  other  parties,  482. 
declarations  at  the  time  of  making  the  instrnment,  432. 
declarations  of  former  holders,  432. 
effect  of  admissions  on  record,  438. 
proof  of  signature  or  mark,  433,  434. 
collateral  security,  438. 
identity  of  defendant,  438. 
evidence  of  consideration,  119,  484. 
production  of  bill,  when  necessary,  434. 
proof  of  name,  484. 

effect  of  admission  under  judge's  order,  485. 
proof  of  signature  by  agent,  &4. 
bill  or  note  evidence  under  the  common  counts,  435. 
proof  in  various  actions,  436. 
payee  v.  maker  or  acceptor,  436. 
indorsee  9.  maker  or  acceptor,  487. 
indorsee  v.  indorser,  437. 
receipt,  437. 

statements  by  deceased  persons,  437. 
amendment  at  trial,  438. 
ofdateofbill,  76,  459. 
to  save  the  Statute  of  Limitations,  355, 
of  notice  of  dishonour,  277,  300. 
unstamped  bill,  113,485. 

See  other  point »  under  the  deferent  heads  to  which  ihtff  relate, 

EXCHANGE, 

where  foreign  bill  must  be  paid  according  to  the  course  of  exchange 

when  drawn,  78. 
of  bill  for  other  bill,  160,  235,  383. 
of  acceptances,  proof  of  in  case  of  bankruptcy,  448. 
expenses  of  re-exchange,  412. 

See  Re-exchange. 

EXCHEQUEB  BILLS, 

when  wrongful  transfer  of  will  pass  property,  164,  174. 
bankers'  lien  on,  168,  169. 

EXECUTION, 

bank  notes,  bills  of  exchange,  promissory  notes  and  checks  can  be 

taken  in,  3,  4,  26, 177. 
effect  of  waiving  execution  against  the  person,  284,  247. 
against  the  goods,  234. 
taking  party  in  execution,  where  he  is  discharged  under  the  Lords 

Act,  468. 
under  the  Insolvent  Act,  468. 
where  the  Court  will  restrain  execution,  403. 
when  execution  is  a  satisfaction,  234,  247>  403. 
discharge  from,  284. 

EXECUTORS  AND  ADMINISTRATORS, 
rights  and  liabilities  of,  53. 
implied  and  bound  without  being  named,  5Z, 
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EXECUTORS  AND  ADMINISTRATORS— coii/inM<l. 
effect  of  indorsement  to  a  dead  man,  54. 
indorsement  by  executor,  54,  57,  174. 
indorsement  by  one  of  several  co.executors,  57* 
presentment  by  and  notice  to,  54. 
effect  of  probate,  54. 
bills  and  notes,  bona  noiabiUaf  54. 
appointment  of  debtor  to  be  executor  a  release,  54. 
debt  in  his  hands  is  assets,  66, 
debtor  becoming  administrator,  56,  236. 
where  executors  may  sue  as  such,  66. 
delivery  by  executor  after  indorser's  death,  57, 174. 
whether  one  executor  can  indorse,  57. 
joinder  of  common  counts,  57. 
when  executor  personally  liable,  57. 
acknowledgment  by.    See  Statute  of  Limtatiotu. 

EXPENSES, 

of  special  messenger,  to  give  notice  of  dishonour  when  recoverable, 

277. 
of  noting,  258. 
of  postages,  &c.,  413. 
proof  of,  in  bankruptcy,  455. 

EXTENT, 

bills  and  notes  may  be  seized  under,  4,  178. 

presentment  excused  by,  215. 

where  bill  is  taken  under,  notice  of  dishonour  is  not  necessary,  800. 

EXTINGUISHMENT, 

of  right  of  action  on  a  bill,  234. 
warrant  of  attorney  is  not,  234. 


F. 

FACTOR, 

how  far  he  can  convey  a  title  by  pledging  bills,  35. 
misdemeanor,  if  he  pledge  beyond  the  extent  of  his  lien,  40,  178. 

FAST-DAY.    See  Holiday. 

FATHER  OR  SON, 

of  the  same  name,  bill  payable  to,  80. 

FELON  CONVICT, 

acquires  no  title  to  bill  by  indorsement,  67* 

FELONY, 

embezzlement  of  bills  or  notes  is,  178. 

FEME  COVERT.    See  Married  Woman. 

FIAT.    See  Bankruptcy, 

FICTITIOUS  NAME, 
forging,  327. 

FLUCTUATING  BALANCE, 
a  consideration,  126. 
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FOREIGN  BILLS, 
what,  889. 

seta  of  bills,  385— S88. 
presentment  of,  890.    See  Pretenimeni  for  Jceeptanee,  PreMentment 

for  Payment. 
presumption  of  bills  being  inland,  890. 
stamp  on  inland  bill  purporting  to  be  foreign  one,  890. 
acceptance  of,  894. 
protest.    See  Proteit. 
conflict  of  laws  relating  to,  891. 
elements  in  the  question,  892. 
discrepancy  of  foreign  writers,  892. 
general  English  principles,  892. 
where  lex  loci  contraetut  governs,  898. 
foreign  acceptance,  894. 
foreign  indorsement,  894. 
foreign  discharge,  894. 
where  lex  loci  solutionit  governs,  895. 
foreign  indorsement  of  English  note,  895. 
time  of  pavroent,  895. 
protest  and  notice  of  dishonour,  895,  400. 
acceptance  at  a  particular  place,  896. 
general  acceptance,  896. 
rate  of  interest,  896. 

revenue  laws  of  other  countries  disregarded,  897. 
immoral,  illegal  and  injurious  contracts  with  respect  to,  898,  896. 
stamps  on,  897* 
on  Irish  or  colonial  bills,  897* 
application  of  lex  fori,  899. 
Statutes  of  Limitations  as  to,  899. 
burthen  of  prool;  400. 
arrest  on,  400. 
pleading  foreign  law,  400. 
transfer  of,  164,  178,  894. 
forgery  of,  831. 

FOREIGN  LAWS, 
conflict  of  laws,  891. 
general  rules  on  this  subject,  892. 
foreign  revenue  laws,  393,  397* 
pleading,  400. 
burthen  of  proof,  400. 

FOREIGN  PRINCIPAL,  162. 

FORGERY, 

what  it  is,  325. 

when  acceptor  precluded  from  setting  it  up,  199.    See  Acceptance. 

forgery  of  indorsement,  where  indorsement  is  essential,  conveys  no 

title,  331. 
degree  of  the  crime,  826. 
statutes,  825. 

of  void  or  informal  bills,  826. 
by  misapplication  of  a  genuine  signature,  326. 
by  party  signing,  327. 
by  filling  up  a  blank  acceptance  for  more  than  an  authority  justifies, 

827. 
by  signature  of  fictitious  name,  327* 
by  finudulent  signature  of  a  man's  own  name,  828. 
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TOBGERY --^continued. 

personating  the  party  signing,  328. 
misrepresentation  of  authority,  829. 
by  alteration,  829. 
uttering,  829. 
procuring  to  utter,  830. 
of  foreign  bills,  831. 
form  of  indictment,  830. 

where  several  make  distinct  parts  of  the  instruaent,  330. 
evidence,  881. 
civil  consequences  of,  831. 
payment  of  a  forged  bill,  881. 

when  money  paid  on  forged  bill  may  be  recovered  back,  832. 
inspection  of  forged  bill,  885. 

of  indorsement  of  check  payable  to  order,  payment  by  banker  pro- 
tected, 26,  27. 

FORM  OF  BILLS  OR  NOTES,  75-88. 

FRAUD, 

defined,  181. 

in  filling  up  checks,  24. 

firaudulent  transfer,  168. 

firaudulent  considerations,  181 — 185. 

election  to  repudiate  the  contract  for  fraud,  181. 

when  a  party  who  has  been  defrauded  is  bound,  61,  62,  184. 

on  defendant,  entitles  him  to  dispute  consideration,  121. 

by  one  partner  on  another,  45 — 48. 

of  agent  binds  principal,  124. 

equity  will  relieve  in  case  of,  170. 

FRAUDULENT  PREFERENCE,  466. 

FRIENDLY  SOCIETY, 
note  to,  74. 

FRIVOLOUS  PLEAS, 
will  be  set  aside,  412. 

FUND, 

bill  or  note  must  not  be  payable  out  of  a  particular  fund,  95. 

G. 
GAMING  CONSIDERATION,  138—144. 
GAMING  CONTRACTS  VOID,  138. 

GIFT, 

of  bill,  &Cy  inter  vivott  whether  valid,  124. 
as  a  donatio  mortis  causa,  176. 

GIVING  TIME.     See  Principal  and  Surety. 

GOLDSMITH'S  NOTES,  10. 

GOOD  FRIDAY.    See  Christmas  Day  and  Holiday, 

GOVERNMENT  CHECKS, 
at  what  hour  payable,  19. 
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GRACE.    See  Dayi  qf  Grace, 

GUARANTEE, 

when  presentment  is  requisite  to  charge  guarantor,  20S» 

notice  of  dishonour,  290. 

second  acceptance  may  be  a  guarantee,  195. 

second  maker  of  a  note  may  be  liable  as  guarantor,  94. 

distinction  between  it  and  a  promissory  note,  & 

given  to  acceptor,  464. 


H. 

HALF-NOTES, 
loss  of,  875. 

HOLDER, 

who  he  is,  2. 

HOLIDAYS, 

Sundays,  Christmas  Day,  Good  Friday,  a  public  fast  or  tbanks- 

griving  dsy,  treated  for  all  purposes  fUike,  206,  283. 
festival  of  other  religions,  288* 
bill  payable  on,  falls  due  the  day  preceding,  206. /^^^ 

no^^^  ^^'■^^-^'^^  ^^^^     ^^^ 

acceptance  for,  261. 

payment  for,  266. 

safest  mode  of  taking  up  a  bill  to  protect  the  credit  of  another,  267. 

HOBSE-RACING, 

where  a  bet  is  valid,  139. 
where  bill  for  bet  void,  139. 

HOUR, 

at  what  hour  presentment  should  be  made,  1 82. 

HUSBAND  AND  WIFE.    See  Married  Woman, 


I. 

IDENTITY, 

of  defendant,  evidence  of,  433. 
of  name,  79,  80. 

IDIOT, 

bill  or  note  by,  61. 

ILLEGAL  CONSIDERTIONS  AND  CONTRACTS,  185—145. 
partly  illegal,  144. 

ILLNESS, 

whether  it  excuses  presentment  for  acceptance,  182. 
notice  of  dishonour,  297. 

IMBECILITY  OF  MIND.    See  Lunatic. 

IMMORAL  CONSIDERATIONS  AND  CONTRACTS,  185,  898, 
396. 
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INDEMNITY, 

against  a  lost  bill,  377. 

in  bankruptcy,  446. 

where  it  is  a  defence  to  an  action,  S69. 

surety's  right  to,  252. 

promise  to  indemnify  need  not  be  in  writing,  253. 

INDICTMENT.    See  Larceny  and  Forgery. 

INDORSEMENT, 
what,  1. 

general  effect  of,  8. 

ingredients  of  the  contract,  99,  note  (m),  152, 153. 
warrants  genuineness  of  prior  indorsements,  158,  220,  note  (i). 
unauthorized,  84. 

after  dissolution  of  partnership,  52. 
what  bills  transferable  by,  147. 

bills  payable  to  order  transferable  only  by  indorsement,- 1,  148. 
two  modes  of  indorsement,  149. 
effect  of  indorsement  of  bill  not  negotiable,  147. 
of  note,  148. 

subsequent  insertion  of  words  creating  negotiability,  148. 
blank,  149. 
special,  149. 

by  plurality  of  holders,  150. 
where  an  indorsee  is  trustee,  156. 
restrictive  indorsements,  157. 

delivery  essential  to  complete  indorsement,  151.  ^ 

after  blank  indorsement,  bill  payable  to  bearer,  149,  163. 
and  as  many  may  then  sue  jointly  on  the  bill  as  can  agree  to  do  so, 

149. 
indorsee  may  convert  blank  into  special  indorsement,  150. 
liability  of  indorser,  151. 
how  avoided,  152. 

party  transferring  by  delivery  only,  how  liable,  159. 
when  the  bill  is  to  be  considered  as  sold,  159. 
conditional  indorsement,  153. 
what  indorsement  admits,  153,  220,  note  (i). 
rights  of  indorsee,  155. 

effect  of  re- indorsing  a  bill  to  a  previous  iudorser,  155. 
distinction  as  to  the  right  acquired  by  transferee  where  the  bill  is  or 

is  not  transferable  by  delivery,  168. 
right  of  transferee  to  compel  indorsement,  155. 
cannot  siffn  his  transferer's  name,  155. 
where  indorser  is  a  trustee,  156. 
rights  of  transferee  by  delivery,  163. 
negligence  in  transferee,  163. 
sale  of  a  bill,  159. 

transfer  for  part  of  the  sum  due  on  the  instrument,  172. 
consequence  of  indorsing  before  bill  or  note  is  made,  165. 
may  be  either  before  or  after  acceptance,  166. 
may  be  either  on  the  face  or  back  of  the  bill,  150. 
on  separate  paper,  150. 
misspelt  indorsement,  150. 

after  refusal  to  accept,  where  indorsee  knew  of  the  dishonour,  166. 
where  indorsee  did  not  know,  166. 
effect  of  indorsing  an  overdue  bill  or  check,  167,  169. 


"^^ 
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INDORSEMENT— coff^nttf^. 

bill  or  note  cannot  be  negotiated  after  payment  at  maturity  by 

.    acceptor  or  maker,  170. , 

except  notes  re-issuable  by  tbe  Stamp  Act,  170. 

presumption  as  to  time  of  indorsement,  170. 

wben  may  be  negotiated  after  payment  bv  drawer,  17]« 

jurisdiction  of  a  Court  of  equity  in  restraining  negotiation,  179. 

striking  out  indorsements,  154. 

converting  blank  into  special  indorsemetit,  150,  158. 

omission  of  intermediate  indorsements  in  declaration,  154. 

wben  it  is  doubtful  whether  bill  were  paid  or  transferred,  172. 

after  release,  173,  237. 

after  action  brought,  173. 

genuineness  of,  not  admitted  by  acceptance,  199. 

statement  of,  in  affidavit  to  hold  to  bail,  406. 

foreign  indorsement  on  English  note,  895. 

by  agent.    See  Agent. 

by  or  to  executor.    See  Executor. 

by  partners.     See  Partnert. 

by  infant.    See  Infant. 

by  married  women.     See  Married  Woman, 

by  corporation.     See  Corporation, 

by  assignees.     See  Bankruptcy. 

by  lunatic.     See  Lunatic. 

by  blind  man.     See  Blind  Man. 

INDULGENCE.    See  Principal  and  Surety. 

INFANT. 

cannot  be  attorney  to  conduct  a  suit,  81,  note  (6). 

when  he  can  make  a  valid  contract,  58. 

distinction  between  his  contracts,  void  and  voidable,  58. 

acceptance  for  necessaries,  58. 

contracts  made  in  the  course  of  trade,  59. 

ratification  of  contracts  made  by  an  infant  must  be  in  writing,  59. 

promissory  note  for  necessaries,  60. 

party  to  a  note  with  an  adult,  60. 

blank  acceptance,  59. 

infant  partner,  60. 

what  title  infants,  parties  to  a  bill,  can  convey  to  other  parties,  60. 

as  against  themselves,  60. 

liability  ex  delicto,  60. 

may  sue  on  a  bill,  61. 

payment  to  an  infant,  61. 

estoppel,  61. 

INFORMAL  BILLS,  89  to  95. 

may  be  evidence  of  an  agreement,  95. 
stamp  on,  101 — 108,  note  (e). 
proof  of,  445. 
forgery  of,  826. 

INITIALS, 

party  to  bill  may  be  described  by,  in  affidavit  to  hold  to  bail,  407* 
in  the  pleadings,  419. 

INLAND  BILL, 
what  it  is,  889. 
B.  O  O 
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INQUIRY, 

not  necessary  to  produce  bill  on  writ  of,  4S4. 

INSANITY,    SeeLtino/tc. 

INSERTION, 

of  words  creating  negotiability,  148. 

INSOLVENT  DEBTORS, 

discharge  under  recent  Bankruptcy  Act,  467. 

acts  recently  in  force,  467. 

general  object  of,  468. 

effect  of, on  liability  of  insolvent  to  holders  of  negotiable  instrument, 

468. 
of  discharge  of  one  of  two  makers  of  a  note,  469. 
description  of  bill  in  schedule,  469. 
notice  to  creditor,  469. 
effect  of  discharge  on  third  persons,  468. 
bill  or  note  given  for  debt  for  which  insolvent  has  been  discharged, 

142,  470. 
bill  given  to  prevent  opposition,  470. 
effect  of  vesting  order,  470. 

INSPECTION  OF  A  BILL, 
by  defendant,  835,  410. 

INSTALMENTS, 

bill  or  note  payable  by,  207,  417. 
stamp  on,  102. 
action  of  debt  on,  417. 
days  of  grace  on,  207,  417. 

INTEREST, 

its  nature,  802. 

when  recoverable,  808. 

how  much,  808,  412. 

where  made  payable  by  the  instrument,  and  where  not,  803. 

on  bill  or  note  payable  on  demand,  804.  * 

from  what  period  it  runs,  808. 

as  against  an  indorser,  804. 

how  bankers  should  charge  it,  805. 

to  what  period  computed,  804. 

when  money  paid  into  Court,  804. 

when  engagement  to  give  a  bill  will  create  a  liability  to,  305. 

in  trover,  305. 

after  tender,  805. 

proceeding  for,  after  payment  of  principal,  805. 

when  not  recoverable,  805. 

rate  of,  806. 

on  foreign  bill  or  note,  896. 

arrest  for,  when,  406. 

on  judgments  after  error  brought,  304. 

proof  for,  in  bankruptey,  455. 

indebitatus  count,  806. 

usurious.    See  Usury, 

INTOXICATION.    See  Dntnkennett. 
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I  O  U. 

what  it  is,  11,28. 

need  not  be  stampedt  28. 

otherwiRe  if  it  amount  to  an  agreement,  29. 

need  not  be  addressed  to  creditor,  29. 

bill  in  equity  lies  to  discover  consideration  of,  29. 

when  action  on  it  will  be  restrained,  29. 

IRISH  BILLS,  397. 
interest  on,  812. 

IRREGULAR  BILL  OR  NOTE.    See  Informal  BUlt. 

J. 

JOINDER  IN  ACTIONS, 
of  partners,  49. 

JOINT  AND  SEVERAL  NOTE, 
what  it  is,  7. 
evidence  that  one  maker  is  surety,  8,  244. 

JOINT  STOCK  COMPANIES, 

whether  directors  or  taiembers  can  bind  company  by  bills,  71. 
notice  of  dishonour  to  a  member,  289,  note  (s). 
effect  of  registered  deed,  72. 

JUDGMENT  RECOVERED, 
its  effect,  234. 
by  default  after  illegal  consideration,  144. 


K. 

KING. 

cannot  be  guilty  of  laehei,  215,  300. 

KNOWLEDGE, 

means  of,  not  equivalent  to,  270,  292,  322. 


L. 

LACHES.    See  Prennimentf  Notice  of  Dishonour,  and  Principal  and 
Surety, 

LADING,  BILL  OF, 

in  what  sense  assignable  at  common  law,  2,  note  («). 
now  assignable  by  statute,  3. 

LANGUAGE, 

in  which  a  bill  may  be  written,  75. 

LAPSE  OF  TIME, 

where  a  bar,  independently  of  the  Statute  of  Limitations,  357.    See 
Statute  of  Limitations, 

m 

LARCENY  OF  BILL  OR  NOTE, 
statutable  felony,  178. 
bill,  how  described  in  indictment,  330. 

oo2 
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LAW  MEBCHANT, 

need  not  be  pleaded,  2,  note  {e), 

LEGACY, 

when  it  will  amount  to  payment,  224. 

when  a  bill  or  note  might  operate  to  bequeath,  4. 

LETTER, 

direction  of,  containing  notice  of  dishonour,  276. 

LIEN, 

of  bankers,  2,  note  (e),  164,  174. 
power  of  sale  in  cases  of  lien,  174. 
when  determined  by  a  hill,  883. 
when  it  revives,  388. 
not  destroyed  by  mutual  credit,  367. 

LIMITATIONS,  STATUTE  OF, 
policy  of  the  law,  836. 
when  introduced,  387. 
the  present  statute,  337. 
divi^ion  of  the  subject,  337. 
its  general  effect,  888. 
does  not  destroy  the  debt,  838. 
foreign  Statute  of  Limitations,  389. 
what  proceedings  it  limits,  839. 
as  to  the  exception  of  merchants'  accounts,  339. 
effect  of  statute  on  subsequent  indorsee,  389. 
when  it  begins  to  run,  340. 
on  a  bill  payable  after  date,  840b 
payable  on  a  contingency,  840. 
payable  by  instalments,  340. 
against  an  administrator,  840. 
on  a  bill  at  or  after  sight,  840. 
on  a  bank  note,  341,  note  {d). 
on  a  bill  on  demand,  841. 
after  demand,  341. 
in  case  of  fraud,  842. 
in  case  of  accommodation  bill,  342. 

where  there  has  been  both  non-acceptance  and  non-payment,  842. 
up  to  what  period  of  the  suit,  time  of  limitation  computed,  342. 
death  of  parties  after  action,  348. 
bow  avoided  by  issuing  a  writ,  343. 
the  saving  clause,  344. 
infants,  married  women,  lunatics,  prisoners,  and  parties  abroad, 

344,345. 
supervening  disabilities,  845. 
acknowledgments  and  payments,  846  to  356. 
of  what  sort,  846. 
when  to  be  made,  351. 
by  whom,  851. 
before  action  brought,  351. 
Lord  Tenterden's  Act,  846. 
evidence  of  date  of  acknowledgment,  848. 
construction  of  acknowledgment,  848. 
mutual  running  account,  348. 
devise,  348. 
acknowledgment  by  executors,  849. 
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LIMITATIONS,  STATUTE  OT-'CimHnued. 
notice  in  newspapers,  349. 
part  payment,  849. 
appropriation  of  payments,  849. 
payment  by  bill,  850, 
payment  by  goods,  850. 
no  stamp  on  acknowledgment,  850. 
statement  of  account,  350. 
payment  of  interest,  850. 
payment  of  money  into  Court,  851. 
payment  by  whom,  851. 
by  joint  contractors,  852. 
in  bankruptcy  and  insolvency,  854. 
to  whom,  854. 
evidence  of,  855. 

signature  of  party  chargeable,  855. 
effect  of  verbal  admission,  855. 
statute  retrospective,  355, 
entries  on  the  bill,  355. 
plea  and  replication  of  the  statute,  856,  857. 

{iresumption  of  payment,  857. 
apse  of  time,  independent  of  statute,  when  a  bar,  357. 

LLOYD'S  BONDS.    See  p.  67,  note  (/). 

LOAN  SOCIETIES, 

action  on  note  given  to,  74. 
I  stamp  on  notes  issued  by,  112. 

i  LORDS'  ACT.    See  Insolvent  Debiort'  Jet,  468. 

LOSS  OF  BILLS  AND  NOTES, 

see  App..  17  &  18  Vict  c.  125,  s.  87,  877. 

title  of  the  finder,  824,  382,  870. 

title  of  the  finder's  assignee,  370. 

proper  course  for  the  loser,  870. 

cannot  bring  an  action  against  the  postmaster-general,  870. 

public  notice  of  loss,  871. 

presentment  and  notice  of  dishonour,  872. 

whether  an  action  at  law  lies  on  a  destroyed  bill,  872,  877* 

will  not  lie  at  common  law  on  a  lost  bill,  878,  877. 

at  least  not  unless  not  negotiable,  or  transferable  by  indorsement 

only,  374. 
bill  in  hands  of  adverse  party,  372. 
loss  after  action  brought,  874. 
loss  of  half- notes,  875. 
trover  for  lost  bills,  875. 
action  for  money  had  and  received,  875. 
remedy  in  equity,  875. 
lost  bill  when  a  payment,  882. 
when  payment  of  a  lost  bill  protected,  219. 
a  court  of  law  has  no  jurisdiction  under  the  9  &  10  Will.  3,  c  17f 

8.  8 . .  876. 
indemnity  to  be  given  by  the  loser,  877. 
proceedings  under  17  &  18  Vict,  377. 
proof  in  bankruptcy  of  a  lost  bill,  445. 
on  whom  the  loss  of  a  bill  or  note  sent  by  post  will  fall,{377. 
whether  an  action  will  lie  on  the  consideration  of  a  lost  or  destroyed 

bill,  878,  374. 


/i^c^c^  ^  /^. 


566  Index, 

LUNATIC, 

bill  or  note  by,  61. 
pleading,  62. 


M. 

MAK£Rf 

of  a  promissory  note,  wbo  he  is,  5. 

presentment  to  for  payment,  not  in  general  necessary,  209. 

where  bill  payable  at  a  particular  place,  213,  214. 

MARKSMAN, 

signature  or  indorsement  by,  149,  note  (/). 
evidence  of  mark,  484. 

MARRIAGE. 

contract  in  restraint  of,  void,  136. 
contract  of  marriage  brocage  void,  186. 
transfer  of  bill  on,  174. 

MARRIED  WOMAN, 

her  contracts  are  void,  63. 

except  after  a  divorce  ^  vinculo,  63. 

sole  trader  by  custom  of  London,  6S, 

estoppel  on,  64. 

not  liable  for  fraud  being  parcel  of  a  contract,  6S» 

if  she  have  a  separate  estate  and  make  a  bill  or  note,  liable  in 

equity,  64. 
after  her  husband's  death,  a  promise  to  pay  valid  at  law,  64. 
where  her  husband  is  transported,  64. 
or  alien  abroad,  64b. 
or  presumed  to  be  dead,  64. 

where  a  bill  is  given  to  a  single  woman  and  she  marries,  64,  459. 
bill  or  note  given  after  marriage,  65. 
reduction  into  possession  of  her  chose  in  action,  66. 
where  a  single  woman,  liable  on  a  bill,  marries,  66. 
indorsement  by  a  married  woman,  63,  65* 
note  by  husband  to  his  wife,  66, 
payment  to,  67. 
acknowledgment  by  to  save  the  statute,  852,  853,  note  (6). 

MEMORANDUM, 

effect  of,  on  bill  or  note,  97,  98. 

duty  of  bankers  to  make,  on  bills,  &c.  when  paid,  172,  229. 

MERGER, 

in  an  instrument  of  a  higher  nature,  234,  235. 

MESSAGE, 

sent,  not  presumed  to  be  delivered,  129,  note  (g). 
expenses  of,  277. 

MISCARRIAGE, 

of  the  post-office,  276,  870,  877. 

MISDEMEANOR, 

compounding,  when  an  illegal  consideration,  137. 

when  legal,  137. 

embezzlement  of  bills,  &c.,  40,  178. 
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MISSPELLING, 

will  not  avoid  indonement,  150. 

MISTAKE, 

in  charging  too  high  interest,  not  usury,  811. 
alteration  of  bill  to  correct,  when  allowed,  819. 
amendment  of  on  trial,  488. 

MONEY, 

property  accompanies  possession,  168. 

MONEY  COUNTS, 

where  applicable,  ^5, 

MONEY  HAD  AND  RECEIVED, 
bill  or  note  evidence  of,  485. 

MONEY  LENT, 

bill  or  note  evidence  of,  485. 

money  deposited  with  a  banker  is,  485,  note  (s),  486. 

MONTH, 

how  calculated,  204. 

MORAL  OBLIGATION, 

in  some  cases  a  good  consideration  for  a  bill  or  note,  127. 

MORALS, 

contracts  contrary  to,  185,  898,  896. 

MORTGAGE, 

note  amounting  to  equitable,  98,  111. 

MUTUAL  CREDIT.    See  Set-off. 
what  it  is,  866. 
need  not  be  money,  866. 
the  debts  need  not  be  due,  866. 
need  not  be  intended,  867. 
does  not  destroy  a  lien,  867* 

MUTUAL  PROMISES, 

when  satisfaction,  282,  note  (0). 


N. 

NAME, 

proof  of,  484. 

suing  in  another's  name,  408. 

no  one  liable  on  a  bill  unless  his  name  be  there,  87. 

NEED, 

presentment  to  referee  in  case  of  need,  261,  262. 

NEGLIGENCE, 

of  transferee  formerly  affected  his  title,  168,  871,  note  (c). 
now  does  not,  164,  87 1|  note  (e). 
unless  it  amounts  to  fraud,  164. 

NEGOTIATION, 

what  amounts  to,  110. 


1 
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NEW  AND  OLD  STYLE,  206. 

NEW  SECURITY,  140,  318. 

NON-ACCEPTANCE, 
notice  of,  269,  note  (a). 

NON  COMPOTES,  61. 

NON-PAYMENT, 

notice  of,  269,  note  (a).    See  Noiiee  rf"  Dishonour, 

NOTARY  PUBLIC, 
how  appointed,  256, 
his  office,  266. 
what  he  may  charge,  268. 
table  of  fees.    See  Appendix, 

NOTE,  PROMISSORY.     See  Prominory  Noto. 

NOTICE. 

proof  in  bankruptcy  of  note  payable  after,  445. 
of  dissolution  of  partnership,  60,  62. 

NOTICE  OF  DISHONOUR, 
mode  of  giving  it,  276  to  278. 
what  form  of,  requisite,  270  to  276. 
instances  when  held  insufficient,  272  to  278,  in  notes, 
the  like  where  sufficient,  273  to  274,  in  notes, 
statement  of  party  on  whose  behalf  it  is  given,  276. 
notice  of  protest  need  not  accompany  it,  276. 
verbal  message,  270,  274,  note, 
notice  by  post,  276. 
how  it  should  be  directed,  276. 
where  it  should  be  posted,  277. 
evidence  of  posting,  277. 
consequence  of  miscarriage,  276. 
special  messenger,  277. 

when  expense  of  special  messenger  may  be  charged,  278. 
by  what  conveyance  notice  of  dishonour  should  be  sent  abroad,  278. 
at  what  place,  278. 
when  to  be  given,  279. 
where  the  parties  live  in  different  places,  280. 
in  the  same  place,  281. 

where  a  party,  receiving  notice,  must  transmit  it,  281. 
whether  it  may  be  given  on  the  day  of  dishonour,  282. 
notice  through  branch  banks,  283. 
in  case  bill  is  deposited  with  banker  or  agent,  282. 
where  Sundays  or  holidays  intervene,  283. 
oil  whom  proof  lies,  288. 
what  is  evidence,  283,  300. 
by  whom  notice  may  be  given,  284. 
cannot  be  given  by  a  stranger  to  the  bill,  284. 
where  the  notice  circulates  back  through  several  parties,  284. 
notice  of  dishonour  of  a  bill,  payable  at  a  particular  place,  need  not 

be  given  to  acceptor,  288. 
by  an  agent,  286. 
to  whom,  286. 
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NOTICE  OF  DISHONOUR— c<m<t»flM<f. 
to  an  agent  or  attorney,  288. 
to  parties  jointly  liable,  289. 
to  a  party  not  indorsing,  289. 
to  a  guarantor,  290. 
to  an  indorser  giving  a  bond,  291. 
consequences  of  neglect  to  give  notice,  291. 
what  excuses  notice,  292. 
agreement  of  the  parties,  292. 
where  drawer  had  no  effects  in  drawee's  hands,  292. 
countermand  of  payment,  292. 

where  reasonable  expectation  that  the  hill  would  be  paid,  294. 
ignorance  of  residence,  296. 
in  case  of  death,  297. 
of  illness,  297. 
of  accident,  297. 

of  bills  drawn  by  several,  on  one  of  themselves,  297. 
bill  or  note  not  negotiable,  298. 
death,  bankruptcy  or  insolvency  of  drawee,  297* 
where  bill  is  on  an  insufficient  stamp,  298. 
notice  to  produce  notice  not  necessary,  301. 
consequence  of  neglect  waived  by  promise,  payment  or  acknowledg- 
ment, 298,  299. 
laches  not  imputable  to  the  Crown,  800. 
where  the  bill  is  taken  under  an  extent,  300. 
pleading  where  notice  is  excused  or  waived,  800. 
evidence  of  notice,  300. 
of  a  lost  bill,  372. 

NOTICE  OF  FILING  INSOLVENT'S  PETITION,  469. 

NOTICE  OF  ILLEGALITY  OF  CONSIDERATION  OR  FRAUD, 
122,  123, 144. 
burthen  of  proof,  122,  128. 

NOTICE  OF  NON-ACCEPTANCE,  269,  note  (a).    See  Notice  rf 
Dishonour. 

NOTICE  OF  NON-PAYMENT,  269,  270.     See  Notice  rf  Duhonomr. 

NOTICE  OF  PROTEST, 
when  it  must  be  given,  268. 

NOTICE  TO  AN  AGENT,  124. 

NOTICE  TO  PROVE  CONSIDERATION, 
not  necessary,  119,  note  (d). 

NOTICE  TO  PRODUCE, 

when  defendant  must  give  notice  to  produce  bill,  434. 
notice  of  dishonour  not  necessary,  301. 

NOTING, 
what,  257. 

is  an  incipient  protest,  257. 
use  of  noting,  258. 
expenses  of,  258. 
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O. 


OFFICIAL  SITUATIONS, 
liability  of  persons  filling,  73. 
bill  or  note  given  to  them,  73. 


officer  of  friendly  society,  74.     ^^-^ 


D  NEW  STYLE,  205. 


"OR  ORDER," 

of  the  words,  1,  82, 148. 

subsequent  insertion  of  these  words,  148,  321. 

OVERDUE  BILL  OR  NOTE. 
transfer  of,  167. 
burthen  of  proof,  170. 

when  a  bill  on  demand  is  overdue,  169,  207. 
when  a  check  is,  169. 
transfer  of  check,  when,  169. 
equitable  relief,  170. 

OVERSEER, 

note  given  by,  73. 
note  given  to,  137. 

P. 

PAR  DELICTUM,  what  is,  133. 

PARISH  OFFICER.    See  Overseer. 

PAROL  EVIDENCE, 
to  show  no  contract,  99. 
that  bill  delivered  as  an  escrow,  99. 

PARTS  OF  BILLS.    See  Sets  of  Bills. 

PART  OF  CONSIDERATION  ILLEGAL,  144. 

PARTIAL  ACCEPTANCE,  194. 

PARTICULARS  OF  DEMAND, 
what  it  should  include,  410. 

PARTNER. 

what  constitutes  a  partnership,  40. 

actual  and  ostensible  partners,  41. 

agreement  not  to  draw  bills,  41. 

partners  both  entitled  and  liable  on  a  bill,  41. 

where  one  partner  can  bind  the  other  by  bill,  43. 

not  bound  by  promissory  note  of  his  copartner,  44. 

nor  if  style  of  firm  varied,  44. 

farming,  mining  and  joint-stock  partnerships,  45. 

partnerships  not  in  trade,  45. 

partner  exceeding  his  authority,  45. 

creditor  carrying  on  partnership  under  deed  of  arrangement,  45. 

effect  of  partnership  articles  against  drawing  bills,  47. 

where  there  is  notice,  46. 

pleading  and  evidence,  47. 
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TARTNEBr^ontinued. 

partner  in  two  firms,  48. 

incoming  partner,  48. 

when  the  holder  of  a  bill  discbarges  the  firm  by  taking  fresh  secu- 
rity, 48. 

ratification,  49. 

dormant  partner,  49, 460, 463. 

bis  rights,  49,  460. 

where  the  partnership  is  to  commence  by  relation  from  a  time  past, 
49. 

when  a  dormant  partner  may  join  as  plaintiff,  49. 

or  be  joined  as  defendant,  49. 

nominal  partner,  50. 

dissolution,  50. 

notice  of  it,  50. 

notice  of  retirement  of  secret  partner,  52. 

effect  of  dissolution,  52. 

dissolution  by  death,  53. 

transfer,  how  to  be  made  after  dissolution,  52. 

when  authority  to  indorse  after  dissolution  may  be  inferred,  52. 

dissolution  by  bankruptcy,  53. 

occasional  partnership,  63, 

surviyorship,  53,  note  (c).  • 

acknowledgment  by  taking  a  bill  out  of  the  statute,  851,  852. 

receiving  profits  without  risk,  usury,  312,  460. 

PAWNING  BILLS.     See  Pledging. 

PAYEE, 

who  he  is,  1. 

description  of,  79. 

indorsement  by  another  man  of  same  name,  79. 

where  there  is  no  payee,  81. 

a  fictitious  payee,  80. 

his  title  when  he  is  a  third  person  like  that  of  first  indorsee,  128, 

note  (y). 
when  principal  and  when  surety,  242. 

PAYMENT, 

presentment  for.    See  Presentment  for  Payment. 

transfer  after,  170. 

to  whom  payment  should  be  made,  218. 

to  wrongful  holder  of  bill  payable  to  bearer,  219. 

when  not  payable  to  bearer,  220. 

of  a  lost  or  stolen  bill,  219,  38Z     See  Loit  qf  Bills  and  Notes, 

of  a  forged  bill,  230,  332.    See  Forgery, 

of  crossed  checks,  21. 

when  payment  of  a  forged  bill  may  be  recovered  back,  230,  333. 

when  payment  should  be  made,  222. 

at  what  time  of  day,  222. 

before  bill  is  due,  223. 

when  a  legacy  will  be  a  satisfaction,  224. 

payment  after  action  brought,  224. 

by  banker's  notes  and  checks,  224. 

appropriation  of  parents,  225. 

rateable  appropriation,  227. 

part  payment,  227. 

Dy  acceptor,  220. 


T^^y^ 
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PAYMENT— coii/iiitte<2. 

by  drawer  or  indorser,  171>  172,  220.    ^ 
by  a  Btranger^222.  JT^^  ^^-^-^i^  -  -^ 
by  drawer  Where  there  is  a  third  person  payee,  171. 
when  a  bill  taken  of  a  third  person  is  payment,  S80. 
when  a  bill  is  payment  in  bankruptcy,  464. 
presumptive  evidence  of  payment,  228,  858. 
delivering  up  the  bill,  228. 
giving  a  receipt,  229. 
effect  of  a  receipt,  229. 
tender,  223,  229. 
retractation  of  payment,  280. 
how  far  a  bill  or  note  is  considered  payment,  878. 
how  far  extinction  of  the  debt  as  to  one  party  on  a  bill  will  be  satis- 
faction aa  to  another,  234,  285,  242—251. 
to  an  infant,  61. 
to  a  married  woman,  67. 
by  negotiable  instruments,  882. 
evidence  of  payment,  228. 
when  to  be  aeemed  complete,  230. 

PAYMENT  OF  MONEY  INTO  COURT, 
formerly  admitted  sufficiency  of  stamp,  116. 
effect  under  the  Statute  of  Limitations,  851. 

PAYMENT  SUPRA  PROTEST, 
what  and  how  made,  266. 
right  of  party  paying  tupra  protettf  266. 
notice  of  dishonour  by,  267. 
cannot  revive  liability,  267. 
paying  for  honour  without  protest,  267. 
of  accommodation  bills,  267. 

PENCIL, 

bills  and  notes  may  be  written  in,  75. 

PETITIONING  CREDITOR'S  DEBT.    See  BMkruptcy. 

PLACE  WHERE  BILL  OR  NOTE  IS  MADE, 
superscription  of,  76. 

PLACE  WHERE  BILL  OR  NOTE  IS  PAYABLE, 
appointed  by  the  drawer,  87,  211. 
by  the  acceptor,  87,  211.  818. 
by  maker  of  note,  87,  211. 
Bank  of  England  notes,  88. 
other  bank  notes,  88. 

PLEADING, 

of  law  merchant  unnecessary,  2,  note  («). 

imbecility,  62. 

drunkenness,  62. 

written  agreement,  100. 

in  action  on  bill  payable  at  a  particular  place,  218. 

where  note  so  payable,  214. 

old  forms  of  actions,  416. 

debt,  417. 

assumpsit,  418. 

declaration,  418. 


X. 
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PLEAD  f  NG—coR/ifiMtf. 

statement  of  parties,  418. 

may  be  by  initials,  419. 

description  of  instrumeoti  419. 

statement  of  acceptance,  420. 

of  presentment  and  notice  of  dishonour,  SOO,  420. 

statement  of  excuse  for  not  presenting,  420. 

statement  of  maturity  of  instrument,  421. 

of  notice  of  indorsement,  421. 

of  protest,  421. 

allegation  of  promise  to  pay,  422.  $ 

on  bill  drawn  in  sets,  423. 

breach  and  damages,  423. 

pleas,  423. 

effect  of  new  rules,  428. 

non  assumpsit,  423. 

nil  debet,  424. 

general  issue  by  statute,  424. 

traverse  of  acceptance  and  indorsement,  424. 

effect  of  traverse  of  indorsement,  425. 

no  consideration,  425. 

denial  that  plaintiff  is  holder,  426. 

defect  of  stamp  need  not  in  general  be  pleaded,  where  the  bill  most 

be  produced,  116,  822,  823. 
fraud,  426L 

payment  and  satisfaction,  426,  427. 
effect  of  pleading  over,  426. 

statutable  jurisdiction  over  pleas  framed  to  embarrass,  429. 
duplicity  and  sham  pleas,  427 — 429. 
estoppel,  430. 
foreign  law,  400. 
alteration,  322,  823. 
old  replication  de  injurid,  429. 
replication  to  plea  denying  consideration,  429. 
distributive  replication,  430. 
special  demurrers  abolished,  428. 

PLEDGING  BILLS, 

in  the  case  of  a  bill  confers  no  power  of  sale,  174. 

rights  of  party  to  whom  bill  pledged,  2, 164,  285. 

by  agent,  84. 

by  agent,  a  misdemeanor,  40,  178. 

in  a  mass  by  bill  broker,  35. 

POLICY,  PUBLIC.    See  Public  Polieif. 

POSTAGE,  418. 

POST-DATING.     See  DaU. 

POST  OFFICE.    See  MUcarriage  rf. 

POWER  OF  ATTORNEY.    See  AUormy,  Power  of. 

PRE-EXISTING  DEBT, 

when  a  consideration,  89, 125. 

PRESENTMENT  FOR  ACCEPTANCE, 

what  time  may  be  given  for  deliberation,  188. 
whether  the  bill  may  be  left,  183. 
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PRESENTMENT  FOR  ACCEVT kf^CE- eonHtmed. 

advisable  in  all  cases,  180. 

when  necessaiT,  180. 

when  it  should  be  made,  180. 

at  what  hour,  182. 

when  excused,  182. 

to  whom,  183. 

consequence  of  negligence  in  party  presenting,  188. 

course  when  drawee  cannot  be  found,  or  is  dead,  188. 

whether  the  owner  is  bound  to  acquiesce  in  acceptance  by  agent,  85. 

pleading,  183. 

PRESENTMENT  FOR  PAYMENT, 

how  made,  201. 

in  case  of  bankruptcy  or  insolvency,  202. 

whether  necessary  when  a  bank  stops  payment,  203. 

not  necessary  in  order  to  charge  a  guarantor,  whose  name  is  not 
on  the  bill,  208. 

where  drawee  is  dead,  203. 

or  cannot  be  found,  203. 

when  holder  is  dead,  203. 

when  to  be  made,  208. 

at  what  hour,  210. 

computation  of  time,  203,  205. 

where  the  instrument  is  payable  on  demand,  207 — 210. 

where  payable  at  sight,  207. 

after  sight,  207. 

of  a  check,  209. 

usance,  204. 

general  rule,  208. 

of  bank  notes,  209,  210. 

where  no  time  is  specified,  210. 

where  bill  lost  or  destroyed,  372. 

where,  when  a  bill  is  made  payable  at  a  particular  place,  211. 

pleading,  where  bill  is  made  so  payable,  213,  214,  420. 

presentment,  when  note  is  so  payable,  214. 

of  bill  or  note  when  place  of  payment  is  mentioned  in  a  memoran- 
dum, 214. 

not  necessary  in  order  to  charge  acceptor  or  maker,  215. 

effect  of  not  presenting  on  the  liability  of  other  parties,  215. 

when  neglect  to  present  is  excused  or  waived,  215,  216. 

presentment  for  payment  to  the  drawee,  necessary  after  protest  for 
non-acceptance,  262. 

when  bill  or  note  due  on  Sunday,  &c.,  206,  283. 

pleading,  217. 

evidence,  217. 

PRESUMPTION,  jr    ^y^^^^    ,^    t^i^^r^-i^^^^^'^^ 

of  consideration,  3,  118.    ^<  i^  ^f^O^y^    ^^  j^.j 

that  bill  indorsed  before  due,  170.  / 

no  presumption  of  illegality  or  fraud,  121 — 123. 

nor  of  notice  thereof,  123,  124. 

of  payment,  228.    See  Burthen  qfProqf, 

PRINCIPAL  AND  AGENT,    See  Agent. 
unnamed  principal  not  liable  on  a  bill,  37. 
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PRINCIPAL  AND  SURETY.    See  Indulgence. 
when  evidence  of  this  relation  admissible,  8,  248. 
what  parties  principals,  and  what  sureties,  242,  244. 
yalid  agreement  to  give  time  to  the  maker  or  acceptor,  discharges 

other  parties,  238,  245, 247. 
agreement  to  give  time  to  prior  indorser,  discharges  subsequent  in* 

dorsers,  242. 
the  agreement  to  give  time  must,  in  order  to  discharge  other  parties, 

be  a  valid  one,  245,  247. 
taking  fresh  security,  247,  249. 
obtaining  a  judgment,  249. 
taking  a  new  bill,  249. 
a  warrant  of  attorney,  248,  250. 
accepting  part  payment,  248. 

E roving  under  fiat,  249,  and  see  Bankruptcy, 
ow  discharge  of  surety  may  be  prevented,  251. 
how  waived,  252. 
compounding,  249. 

waiving  execution  against  the  person,  247. 
against  the  ffoods,  248,  note  (o). 

agreement  that  the  surety  shall  not  be  discharged,  251. 
consequence  of  indulgence,  how  waived  by  consent,  252. 
contribution  between  co-sureties,  253. 
action  between  co-sureties,  253. 
proof  under  a  fiat  by  a  surety,  445. 

PROCURATION.    See  A^eni. 

the  words  per  procuration,  notice  of  limited  authority,  83. 

PRODUCTION  OF  BILL, 

unnecessary  at  trial  unless  issue  require  it,  434. 
and  on  writ  of  inquiry,  434. 

PROMISE  TO  PAY, 
effect  of,  190,  260. 

PROMISES  MUTUAL, 

when  satisfoction,  232,  note  («). 

PROMISSORY  NOTE, 
what  it  is,  5,  208. 

what  at  common  law,  and  what  by  statute,  5. 
f^.T"^''  note.,  6.  ^  ^^^^  ^^^^^  f^, 

note  by  a  man  to  himself,  6,  89. 

how  declared  on  after  indorsement,  6. 

note  by  a  man  to  himself  and  another,  7. 

English  notes  assignable  abroad,  6. 

joint  and  several,  7. 

contribution  between  joint  makers,  8. 

>ayable  by  instalments,  7.  *, 

>y  principal  and  surety,  8,  242—244.    See  Principal  and  Surety. 
contracting  words  in,  10. 

invalidated  by  agreement  to  give  further  security,  12. 
not  invalidated  by  reciting  collateral  security,  12. 
ambigruous  instruments,  89. 
must  be  for  a  certain  sum  of  money  only,  91. 
and  in  specie,  91. 
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PROMISSORY  NOTE— eoR<iii»«i. 
must  not  be  conditional,  92. 
nor  be  payable  out  of  a  particular  fund,  95. 
time  of  payment  may  be  uncertain  if  inevitable,  94. 
when  an  irregular  note  may  be  evidence  of  an  agreement,  95. 
effect  of  memorandum  on  the  note,  97. 
of  distinct  agreement  relating  to  the  note,  98. 
when  evidence  under  the  common  counts,  435. 
gpven  by  an  infant  for  necessaries,  58,  60. 
payable  after  sight,  78,  204,  215. 
payable  at  a  particular  place,  214. 
promise  in,  10. 
no  payment  of,  ntpra  protesi,  268. 

PROOF.     See  Evidence. 

under  fiat,  or  petition  in  bankruptcy.    See  Bankruptcy, 
of  consideration,  119. 

PROSECUTION, 

bills  or  notes  given  on  the  abandonment  of,  187. 

PROTEST, 

necessary  on  foreign  bills,  255,  395. 

why,  255. 

check  cannot  be  protested,  25. 

by  whom  to  be  made,  256. 

office  of  a  notary,  256. 

when  protest  should  be  made,  256,  268. 

where  to  be  made,  256. 

form  of  a  protest,  257. 

for  better  security,  257* 

notice  of  protest  when  necessary,  258. 

copy  of,  258. 

when  protest  is  excused,  259. 

of  inland  bills,  259. 

of  notes,  259. 

of  lost  bills,  260. 

pleading,  260. 

evidence,  260. 

acceptance  tupra  protett,  261. 

payment  tupra  protest,  266. 

stamp  on,  257. 

PUBLIC  INTERESTS, 

contracts  against,  896.  • 

PUBLIC  POLICY, 

bill  given  for  consideration  contrary  to,  135,  186. 

R. 

RAILWAY  COMPANY, 

cannot  accept  bills,  68,  note  (t)« 

RATEABLE  APPROPRIATION,  227. 

RATIFICATION, 
of  agent's  acts,  32. 
of  partners*  acts,  49. 
by  an  infant,  59. 


Index,  577 

RATIHABITION, 

its  efifect,  82,  note  (<2). 

RECEIPT, 

may  be  demanded,  229. 

effect  of,  229.  • 

when  on  a  bill,  no  stamp  necessary,  229. 

parol  evidence  admissible  to  explain,  229,  437. 

unstamped  may  be  used  to  refresh  the  memory,  229. 

RED  INK, 

alteration  in,  319,  note  (A). 

RE-EXCHANGE. 

what  and  when  recoverable,  412,  413. 
when  proveable,  455. 

REGISTRATION, 

of  company  under  19  &  20  Vict  C.47..72. 
complete,  of  company  under  7  &  8  Vict  c.  110.  .72. 

RE  ISSUABLE  NOTES, 
what,  112,  170. 
exempt  from  stamp,  112. 
re-issuing  bill  after  premature  payment,  223. 

RELEASE, 

what  it  is,  237. 

premature,  237. 

at  matarity,  237. 

by  a  party  not  the  holder,  237. 

to  the  acceptor,  288,  247. 

to  one  of  several  acceptors,  238. 

how  far  a  covenant  not  to  sue  will  operate  as  a  release,  238. 

its  effect  on  the  liability  of  other  parties,  238. 

whether  its  effect  may  be  restrained  by  the  terms  of  the  instrument, 

288. 
its  effect  on  the  liability  of  a  surety,  244—250.  _^"^^ 

by  appointing  debtor  executor,  54,  239./^  ^x^^-f^^t^    /^ 

effect  of,  235.  ^^^^ 

meaning  of  agreement  to  renew,  100.  ^#<^!*^    ^^^x/i-V 

when  it  discharges  other  parties,  247.  /7     7/' 

when  it  is  a  satisfaction  of  the  former  bill,  235,  383.  ^  ^ 

of  bill  given  on  illegal  consideration,  144. 
of  bill  given  without  consideration,  145. 
of  altered  bill,  322. 

RENT, 

bill  or  note  does  not  suspend  distress  for,  380. 

REPUTED  OWNERSHIP, 

applies  to  bills,  460.     See  Bankruptcy. 

bills  in  the  hands  of  agent  or  banker  when  they  pass  by,  461,  462. 

REQUEST  TO  PAY, 

what  sufficient  on  the  face  of  the  bill,  79. 
how  made,  201. 
B.  P  P 
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RESIDUE, 

transfer  for,  172. 

RESTRICTIVE  INDORSEMENT.    See  Indorsement. 

RETIRE,  » 

meaning  of  the  word,  222. 

RETOUR  SANS  PEOTfiT,  259. 
RETRACTATION  OF  PAYMENT,  280. 
REVENUE  LAWS,  897. 
RIGHT  TO  BEGIN,  431. 


S. 

SALE  OF  BILL, 

what  is  considered  as  such,  159. 

power  of,  where  there  is  a  lien,  174,  175. 

SANS  FRAIS, 

effect  of  those  words,  259. 

SANS  RECOURS, 

effect  of  those  words,  38,  152. 

SATISFACTION, 

not  necessary  to  rescission  of  contract  before  breach,  231. 

its  requisites,  232. 

what  amounts  to,  232,  288. 

from  one  party  releases  the  others,  284. 

payment  of  a  smaller  sum  by  a  third  party,  282. 

engagement  by  a  third  party,  288. 

relinquishing  a  suit,  288. 

when  a  bill  operates  as,  283. 

SCOTLAND, 

bills  and  notes  of,  401 ;  and  see  the  9  Geo.  4,  c.  65.    (Appendix.) 

law  of,  401,  note  («). 

discharge  by  Scotch  bankruptcy,  895. 

SEA, 

bill  made  at,  897. 
beyond  seas,  what  is,  844. 

SECURITY, 

taking  security  from  one  partner,  48. 

when  a  bill  is  a  security  for  money,  84,  85. 

collateral,  249,  379,  488. 

new,  140,  818. 

substituted,  140,  818. 

deposited.    See  Deposited  Securities. 

SETS  OF  BILLS, 

what  they  are,  885,  390. 

statement  of,  in  pleading,  428. 

who  entitled  to  bill,  when  parts  are  in  different  hands,  886. 
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SETS  OF  BILLS— con<tntte<i. 
Dumber  of  parts,  386. 

effect  of  omitting  to  refer  to  other  parts,  886. 
liability  of  drawee  or  indorser,  887. 
copies  of  bills,  887. 
substitutions,  888. 

SET-OFF  AND  MUTUAL  CREDIT, 
nature  of  set-off*,  359. 
unknown  to  common  law,  360. 
recognized  by  equity,  860. 
introduced  by  statute,  860. 
general  statutes,  861. 
statutes  permissive  not  imperative,  863. 
what  debts  may  be  set  off*,  361. 
pleading,  364. 
particulars  of  set-off",  364. 
set-off  and  mutual  credit  in  bankruptcy,  364. 
bow  to  be  taken  advantage  of,  368. 
under  Companies  Act,  368. 
when  mutual  credit  must  have  existed,  364. 
fraudulent  set-off,  365. 
attempt  to  deprive  of,  366. 
mutual  credit,  what,  366. 
set-off  in  equity,  368. 

where  an  indemnity  will  operate  as  a  set-off,  369. 
agrainst  holder  of  overdue  bill.    See  Tranrfer, 

SHOP  NOTES,  10. 

SIGHT, 

bills  drawn  at  or  after,  when  to  be  presented,  180. 
what  is  considered  to  be  sight,  78,  216. 
whether  days  of  grace  are  allowed  on  bills  at,  207. 
note  payable  at  or  after,  78,  204,  207,  215. 
stamp  on  note  payable  after,  108. 

SIGNATURE, 
of  drawer,  85. 
where  to  be  written,  86. 
by  a  mark,  76,  86. 
how  pleaded,  86,  419. 
when  to  be  affixed,  86. 
by  an  agent,  32  to  85,  37,  38. 
not  formerly  essential  to  an  acceptance,  187, 189. 
but  is  so  now,  189. 
forgery  of,  326—328. 
proof  of,  488. 

SOMNAMBULISM,  63. 

SPECIAL  INDORSEMENT,  149. 

SPECIE, 

bill  or  note  must  be  for  payment  in,  91. 

SPELLING, 

wrong,  will  not  prejudice  indorsement,  150. 

pp2 
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SPIRITUOUS  LIQUORS, 
bill  or  note  for,  143. 
appropriation  of  payment  to,  143. 

STAMP, 

when  first  imposed,  101. 

adhesive  stamps,  110. 

what  regfulations  of  former  acts  still  in  force,  111. 

restamping.  111. 

exemptions  from  stamp  dnty,  104 — 110, 112. 

on  foreign  bills  and  notes,  1 10,  397. 

on  Irish  and  colonial  bills,  113,  397. 

on  re-issuable  notes,  1 1 2. 

when  notes  may  be  re- issued,  112. 

effect  of  alterations  in  the  law,  112. 

reservation  of  interest,  116. 

on  post-dated  bill,  116. 

effect  of  want  of  a  stamp,  1 13. 

effect  of  post- stamping  contrary  to  law,  115. 

on  instruments  which  are  in  law  but  agreements,  116. 

when  objection  to  the  stamps  should  be  taken,  116. 

pleading.  117,  323,  326. 

penalty  on  unstamped  instruments,  112. 

formerly  sufficiency  of  stamp  admitted  by  payment  of  money  into 

court,  116. 
effect  of  alteration  under  the  Stamp  Act,  319—321. 
Stamp  Acts.     See  Appendix, 
amount  of  stamp,  102 — 108. 

on  bill  or  note  payable  after  tight,  108.  .     s        ^     ^.U,^  ^T^  /^ 

fresh  dies,  115.  JL./m^^^^^'^        ^ 

See  the  former  and  existing  Statutes  in  the  Appendix.    /      d'^fiX^f'**^  ^  J 

STATUTE, 

genersl  issue  by,  423. 

of  limitations.    See  LivdtatlonM. 

STATUTES.    See  Appendix, 

STAYING  PROCEEDINGS, 

in  what  cases,  and  on  what  terms,  proceedings  will  be  stayed,  411. 

STEALING.    See  Larceny  and  Loss, 

STERLING, 

meaning  of,  83. 

STOCK-JOBBING, 

statutes  prohibiting,  repealed,  140. 

former  statutes,  140. 

what  it  is,  140. 

putting  upon  stock,  140. 

when  a  bill  was  void  for,  141. 

innocent  indorsee,  139,  141. 

STRANGER, 

payment  by,  222. 

STRIKING  OUT  INDORSEMENTS,  154. 
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STYLE, 

old  and  new,  how  computedi  205. 

SUBSCRIBING  WITNESS.    See  Miesting  mtness. 

SUIT.*    Seejiciiotu 

who  may  sue  on  a  hill,  2,  402. 

SUM  PAYABLE, 

subscription  of,  77,  82. 

when  error  aided  by  the  body  of  the  instrument,  78. 

affidarit  to  hold  to  bail  must  state  the  sum,  406. 

SUNDAY.    See  Holiday. 

SUPERVENING  DISABILITY,  345. 

SUPRA  PROTEST, 
acceptance,  261. 
payment,  266. 

SURETY.    See  PHneipal  and  Surety. 
proof  by  surety  in  bankruptcy,  445. 
rights  of  sureties,  252. 

SURVIVORSHIP, 
among  partners,  53. 

SUSPENSION, 

of  right  to  sue  on  bill,  235,  286. 

effect  of  renewal,  235. 

by  debtor  becoming  administrator,  56,  236. 

not  by  covenant  restraining  right  to  sue  for  a  limited  time,  236,  238. 

nor  by  collateral  agreement  upon  good  consideration,  236. 


T. 

TEARING  IN  PIECES,  332.  y^^^^ 

TENDER,  410.  ""^         ^ 

of  part,  229. 

plea  of,  after  day  of  payment,  223,  410. 
interest  ceases  to  run  after,  305. 
when  bills  or  notes  a  good  tender,  10. 

TESTAMENTARY  PAPER, 

when  a  bill  or  note  might  have  been,  4.    See  IViHt, 

TIME  OF  PAYMENT, 

when  a  particular  time  necessary,  78. 
may  be  uncertain  if  inevitable,  78,  94. 
when  not  expressed,  210. 

See  Presentment  for  Payment  and  Days  qf  Grace. 
giving  time.     See  Principal  and  Surety. 

TIPPLING  ACT.    See  Spirituous  Liquors. 

TOKENS,  165. 

TRADING, 

what  transactions  in  bills  constitute,  459. 
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TBANSFER.    See  tndortement  and  Delivery, 
modes  of,  148. 

after  partnership  dissolved,  52. 
what  bills  transferable,  147. 
liability  of  party  transferring  by  delivery,  159. 
by  sale,  159. 

under  peculiar  circumstances,  165. 
before  bill  filled  up,  165. 
after  due,  167. 

after  refusal  to  accept  where  the  transferee  has  notice  of  the  dis- 
honour, 166. 
where  he  has  no  notice,  166. 
set-off  to  overdue  bill,  167,  168. 
transfer  of  overdue  check,  169. 
of  check  drawn  on  banker  of  the  bearer,  170. 
after  abandonment  of  right  by  transferee,  170. 
after  payment  by  party  ultimately  liable,  170. 
after  payment  by  other  parties,  171. 
after  premature  payment,  172. 
after  partial  payment,  172. 
transfer  to  acceptor,  172. 
transfer  for  part  of  the  sum  due,  172. 
for  residue,  173. 
after  release,  178. 
after  action  brought,  178. 
in  a  foreign  country,  1 78. 
after  holder's  death,  174. 
after  bankruptcy,  174,  464. 
after  marriage,  174. 
by  deposit  with  banker,  174. 
by  will,  175. 

donatio  mortis  cautd,  175 — 177. 
how  it  resembles  a  legacy,  177. 

effect  of  transfer  in  removing  technical  difficulties,  178. 
in  bankruptcy,  464. 
fraudulent,  466.    See  Bankruptcy. 
voluntary,  467. 
when  restrained,  179. 
of  a  forged  or  altered  biU.    See  Ckaplert  on  Alteration  and  Tranter. 

TROVER, 

against  transferee  of  agent,  84. 

ties  for  bills,  875,  404. 

when  it  changes  the  property  in  a  bill,  405. 

to  what  period  interest  computed  in  action  of,  805. 

TRUSTEE, 

bill  in  the  hands  of,  does  not  pass  to  assignee,  464. 
See  Rettrictioe  Indorsement  and  Agent. 

U. 

USAGE, 

general  usage  part  of  the  law  merchant,  2,  n.  (e). 

USANCE, 

what  it  is,  78,  204. 

what  between  different  countries,  204. 
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USURY, 

at  common  law,  806* 

statutes,  307* 

DOW  repealed,  316. 

effect  of  them,  807. 

their  construction,  307. 

on  bills  under  three  months,  814. 

under  tweWe  months,  3 1*5. 

there  must  be  a  loan,  308. 

usury  on  discounts,  808. 

usurious  security  for  good  debt,  309. 

where  interest  charged  not  for  loan  but  labour,  not  usury,  310. 

intention  material,  311. 

excessive  interest  charged  by  mistake,  311. 

hazard  of  the  principal,  31 L 

loan  to  partner,  312. 

advance  of  goods,  812. 

Irish  interest,  312. 

colonial  interest,  3 12. 

foreign  interest,  318. 

substituted  security,  313. 

separate  instruments,  314. 

innocent  indorsees,  814. 

improper  amount  of  commission,  310. 

when  the  contract  is  void,  308. 

when  the  penalty  is  incurred,  308. 

how  interest  should  be  charged  by  a  banker  on  checks,  305,  310. 

exemptions  from  the  usury  laws,  814,  815. 

total  repeal  of  usury  laws,  816* 

pleading,  316. 

UTTERING  FORGED  BILLS.    See  Forgtry. 


V. 

VALUE, 

'*bon&  fide  holder  for  value"  an  ambiguous  expression,  121,  122. 
burthen  of  proof,  122. 

VALUE  RECEIVED, 

these  words  unnecessary,  84,  417,  note(t)* 

VARIANCE, 

amendment  of  on  trial,  438. 

VARYING  ACCEPTANCE,  193. 

VENUE, 

when  it  may  be  changed,  410. 

VOID  BILLS, 
forgery  of,  326. 
gaming  contracts,  138 — 140. 

VOLUNTARY  TRANSFER, 
when  void,  467. 


584  Index, 

W. 

WAGER, 

void,  138— 140. 

WAIVEE, 

of  indorsement,  170. 

of  acceptance,  196 — 199. 

of  presentment,  216. 

of  want  of  protest,  259. 

of  absence  of  notice  of  dishonour,  99,  note  (m),  292. 

of  fieri  facias,  235. 

when  the  taking  of  a  bill  effects  a  waiver  of  a  lien,  888. 

by  surety  of  effect  of  indulgence  given  to  principal,  252. 

WANT  OF  EFFECTS.    See  Effectt. 

WARRANT  OF  ATTORNEY.    See  Attorney,  Warrant  of, 

WARRANTY, 

transfer  by  delivery  warrants,  genuineness  of  signature,  162. 
indorsement  warrants,  genuineness  of  former  indorsements,  220, 

note  (t). 
indorsement  formerly  warranted  a  bill,  apparently  a  foreign  bill,  to 

be  really  so,  390. 

WARRANTY,  FRAUDULENT, 
defence  to  an  action,  132. 

WIFE.    See  Married  Woman, 

WILL. 

when  a  bill,  check,  or  note  might  be,  before  the  late  statute,  4. 
when  an  indorsement  might  operate  as  a  testamentary  instru. 

ment,  4. 
transfer  of  a  bill  by,  175. 

WITNESS.     See  Evidence  and  Aiieiting  WUness, 

WRIT  OF  INQUIRY.    See  Jetton, 


[Should  the  Index  In  any  part  of  It  be  found  defective,  the  reader  la  referred  to  the 
copious  Analytical  Table  of  Contents  prefixed.] 


THE   END. 
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